ARGUED .axv DETERMINED 2 
T 7 IN THE 
| © ny. | 
OF KING's BENCH, 
8 9 FROM 
Michaelmas Term 39 GEORGE III. 1798, 
| ; enn J | 
— Trinity Term 40 GEORGE III. 180 
BOTH INCLUSIVE. 
Wirk TABLES or THE NAMES or CASES AND PRINCIPAL MATTERS. 
_ By CHARLES DURNFORD AND EDWARD HYDE EAST, 
OF THE TEMPLE, ch BARRISTERS, AT LAW. 
Si quid noviſti refius 5 7 | 
Candidus imperti; ſi non, his utere neun. Hos. 
VOL. VI I ; 
I. OND 0 N: 
: PRINTED BY A, STRAHAN, 
f LAW- PRINTER TO THE KING 8 MOST EXCELLENT MATJESTY ; 
FOR I. BUTTERWORTH, PLEET-STREET. | 
1800, 


- <> — — nu oks __ 


1 
F 
p = 
\ 


* 


133 5 
4 oy b 
C * „ ＋ * 4 
* 4 k. i - 
. id T4 1 
* * 2 o 4 » 
8 „ — inborn m,n 1 "7 - 
* . 
* . 
* — 
5 2 & 
2 — — » 


+ tin. ttt 
r 


— 
Ts. 4 
„„ oĩ 
P 


# ———— 1 F _ 


2 . 
wy. 8... 2 


. 
8 


— 


* 


r e 
= 


* 


nene 


4 


is 1 8 2 b : 1 I 
—— — K Foodies... 


8 4 
"> 


— 


» K 1 
* 
+. + . 2.4 4 * - * 
„ oe RE ZE SE — — 
— * — — * 3 a 5 * 3 


ner 
—@  - 


— — E—àklů ti 


* - * 
— — - G 
OOO >, ORE POR GP ne POR Ir = ECO PE AI ae CI ar. 7 
9 * — wo K — 1 2 — * 
= a — 


WA 


-- 


_ 


nm + — 
- — 


2 — 
- 


— 


* 
7 
i 
Foe 
* 
# 


— — 
% 


- 
* 1 
— 
* 
* 
- 
4 
* 
* 
- 
44 
- 
F 
+*- ry: 


* 
\ 
% 
- 
— 
— 
- 


ata ag 


* * 
\ 


MVSEVM 


RITANNICYM 


# @ * o 
, 
1 
8 4, © : 
. 
„ 
* 
* 
Co 
- 
„ 
* 
g 
= 
4 
= 
—— —p— ᷑öD⅛ Q 2 — — 


— 


» JUDGES 


| OF THE 
COURT or KING's BENCH 


During the Time of theſe Reyorrs. 


Right Honourable Lrorp Lord KENYON, Lord Chief Juſtice. 


Honourable Sir WILLIAu HENRY ASHHURST, Kat. (reſigned in 
Trinity Term 1799.) 

Honourable Sir NAs H GRos , Kat. 

Honourable Sir Sou EN LAWRENCE, Kat. 


Sir JOHN Scorr, Knt. Attorney-General, (created a Peer of 
Great Britain and appointed Chief Juſtice of the Common 
Pleas in Trinity Vacation 1799.) 


Sir Joux MirrorD, Kat. Attorney-General, (appointed in 
Trinity Vacation 1799.) 


Sir Jonx MiTrorD, Kat. Solicitor-General, (promoted in 
Trinity Vacation 17909.) 


Sir WILLIAM GRANT, Kut. Solicitor-General, (appointed in 
TOW Vacation 1799. * 


Honourable Sir Sox LE. BL A Nc, Kat. (appointed in une 1799.) 


F : - 
4 a 
— — G 8 
* a+ * l * 4 "ER 
- — 


oy 
: 
8 
7 
** 
7 
. . 
4 * 
4 
9 
9 3 
— 
BF - 1 
'Þ 
3 
2 % 
| * 
9 
4 j 
1 
1 
it 
1 
* 
1 
* 
$ 
P 
Wy i; 
* 
1 
P 1 
6 1 
. 
4 
A 
PF 


n . * 4 " 3 
1 wo do * * * W * 
So, * » * * N v * * 
5 3 * - 
wy l R 
o 7 * = 
- 
: = 
N 
» N 
=y 
” 
. 
— 
- 
- 
* 
* 
i , = 
* 
- 
. 
N % 
” 
E * 
* 
7 7 Ae 
? 
"4 
. 
1 
# 
x 
0 * 
. 
P 
„ 
' \ % 
\ . 
” 
L - 
* 
— 
* 0 
F 1 
d C A 7 , 2 
o * & 5 4 
- „ 7 * 
e 4 * 
* 
4 . 
. P . 
- 
* ; 0 
* 
* ” 
F 
„ * 
- 
* 
* 
* 
7 — 
* 
* 
* . * 
I 
1 
- 
. 
: # 
P 
- 
. g 
P 
/ 
* * of 
"4 * 
4 
74 
"4 4 
9 
. 
/ . 
. 
* 
* 
# 
, 
- * 
. 
* 7 
. 
” 1 . 
\ - 
1 
1 
% 
. 
— * 
uo * 
oy 
$ , ” 
” 4 , 
% 
, 
, — \ - * 
5 * 
/ * 
- 5 
be * 
* 
* . g 
* 
. 
* 
* 
* \ $ J 
- 4 
. 
: 
1 . - *, 
- 
1 
- F / 
+ 
x 
i * 
* * 
— 
. 
* Rf 
2 „ 
. 
” 4 
” 
4 „ 
ON 
: x & - 
ä — — yrs * 8 4 
l - + #17 4 II £93047 TAE Is — 19 gg £1997 10 


r * * $006 tm: K * - 


Dd 


* 
4 — 
- — 
7 - : - : - 
P - * 
* * 
* 
1 * 
% , P A 
- 
- 1 * - - 
© h 
* * — 
. - 
* - 
- = 
- . } 4a 
- 
- * 
. * 
= 
- 


OF THE 


CAS ES REPORTED 


AND 


MANUSCRIPT CASES CITED 
IN THE EIGHTH VOLUME. 


NV. 5 Thoſe caſes which are printed in Ztalics, and have the letter n. added, were 
cited from MS. notes, 


= * 1 „ 


8 (Wilks 59 — — = Page 27 
Allaway (Cowie v.) = - = 247 
Allen (Doe d. Small v.) — — - 147.497 
Alpaſs v. Watkins — 8 . 516 
Ames (Over v. — n = 364 
Anderſon (Camden v.] 5 
Appleton (Bird v.) 3 — — 562 
Arding v. Flower 39 8 D 
Argent v. Durrant = | 8 2 403 
Auſten v. Gibbs — . 619 
Auſtin (Webber v.) — - = 356. 
Autridge (Rex 998 22 in x7 467 
Badtitle (Goodtitle dem. Pye v.) — — 638 
Ball (Symonds v.) — . = 151 
Bambridge ( Huggins v.) 15 . >. 07 
Banfill v. Leigh — = WY — 
Barclay (Donatty v.) . „ 152 
Barnard v. Vaughan - e 25 149 
Barnes v. Holloway - = Flo: 150 


Vol. VIE a Barnes 


Bar che v. 8 Res 7 
: Barratt (Lepine v.) — s 
Barrett . Duke of Bedford 4 FIST aL 1137 
f Barrow {Lord' Kinngird v. ) 3 W 
Barton v. Moore 3 
er v. Webb Wc 
Bath Eaſton, Inhabitants « {Rex v.) 
Bayley (Lepine v.) 11 _ 
Beardmore v. ox 
Beaton (Coppinger v.) = 
Bedford, Duke of, (Barrett „ 7 
Bell (Boehm v.) S. to 0. 
— {Caſleres v.) — 
—— (Doe d. Ryall v.) — 
(Pollard v.) - 
] (Potts.D.). - = _ 
Benſon v. Cheſter + * 
Bentley v. Donnelly . = = 
Berthen v. Street 5 
Bird v. Appleton * Fu 
Blachford v. Preſton — N 
Blake v. Foſter 
Blakey (Clayton v.) * * 
Boehm v. Bell e 
Bolt v. Stennett 2 5 
Boulton (Hornblower v.) 5 
Bow, Inhabitants of, (Rex 6 
Bridge (Seamour v.) WS 
Briggs v. Calverly - = 
Brooks (Shivers v) 
Brown v. Compton — 
rr (Rex 4 v.) — - 
Bull v. Sibbs — . 
Burgh v. Preſton 1 
Buſby v. Fearon — - 
Buſh (Weaver v.) Wn 
Byrom v. Johnſon 


hol — Ie — , AT EA i 1 
3 * " — 


1 
1 


Cabanes (Poole v.) 
Calverley (Briggs v.) — 


POS W e 


Cameron. (Stevenſon v.) = 

Larter (Doe d. * 8 Diolbes 
Caſs D. Levy — 52 ; | : 

| Laſſeres v. Bell if — 88 3 
| "Challenger v. Sheppard | 2 RL We 
Charnock (Jackſon v. 
(Thompſon v.) - 

| Cheſter W > 
Child v. Morley = = nn? wg | 7, 
Chilverſcoton, The Inhabitants of, (Rex „„ 178 
Chipping Warden, The Inhabitants of, (Rex v.) * 108 
Chriſtie v. Secretan 3 2 5 192 
Clarke (Hadley v.) wb Ge YL. | 
— (Rex wm - 3 „ — 220 : 1 
Clayton v. Blakey = - - _ . 
Cohen v. Cunningham — - =" 5; 0 
Commiſſioners of Sewers, County - of Somerſet (Rex v.) — 312 | 
Compton (Brown v.) - - - 424 
Cooper (Doe d. Tilyard v.) = — — 645 
Copinger (Deſborough v.) ee oe of 77 
Copland u. Stein 393 „53 
Coppinger v. Beatonn 5 — — 338 
Cort v. Jacques - - - ea 
Cowie v. Allaway — =: - - oF; } 257 2 
Craufurd v. Hunter - Wn Tien 4 13 | 
Creſſwell v. Lovell "IE 3 | hs | 5 418 | 
Craik/ſbank v. Steward = = - u. 629 | 
Cummins v. Iſaac = = - 3 183 NF 
Cunningham (Cohen v.) - CO TE 123 | i 
Currie v. Walter = © - V n. 298 1 
Cuthbert o. Haley * — - 4 3 390 

Dacre v. Dacre — — — ood” e lb; 
Darby v. Smith — -S - {x A 
Davies (Griffiths v. - = — 4666 
Davies (The King v.) = — — — n. 409 | 
Davis (Prendergaſt v.) - — — 85 

Davis v. Trotter — „ t ih 
Dawes v. Peck = „ r {OE 


Dean v. Newhall 5 97 2 


N 4 * 
* % 


. 5 Nt 


TABLE or THE "CASES REPORTED, &c. 


r 


De Obampes v. Lewts —_ — | Vi Page » N. 457 
N d. Lord Stanboße v. acer =, tt” 7 on 
d. Wroot V. Fenn * 3 en —. | 474 
Dent v. Weſton = 8 E NS | 
| Deſborough v. Copinger =» TR Wo 7 — 
Dodderhill, Inhabitants of, (Rex 0 - 449 
Doe d. Allen 1 77 
— d. Bean v. Haley "AS = 3 | os - 
— d. Child v. Wright — — 624 
— d. Da Coſta v. 1 — — OY 
v. Elliott . - — „„ 
d. Feldon v. Roe . * . 645 
d. Gregory v. Whicheloͤo | R 
——— 2. Lawſon v. Law — = A. 646 
—— d. Michinſon v. Carter - — 37. 300 
d. Ryall v. Bel! TV 
Ay d. Small v. Allen Wo etl 1347. 497 
—— d. Tilyard v. Cooper — 2 645 
———— d. Willey v. Holmes 8 hs = - I 
—— d. Wroot v. Fenn 8 — 2 474 
Donatty v. Barclay - = — 3 ee 
Donnelly (Bentley v.) „% % RUN 
Douglafs v. Irlam = - — a 416 
Dunleplnnes v.) — „ 
Dunn (Rex v.) — = =. eee 
Durrant (Argent v.) = - = onthe Cm os 
! E. y 
Falle (Nichols v.) 2 1 2 83 
Eaſt India Company (Hodgſon v.) W ͤ e6&h 
Edwards — et TE Snh =, 1 
Eckhardt v. Wilſon - 3 — 5 
Elliott (Doe v.) - - 8 8 
Ellis v. Turner - — ut = 
Erle (Pyne v.) n = „ 7 
Eſſex, The Juſtices of, (Rex v.) — { & Hin 
Etherſey V. Jackſon | OS — 2 ee 
Evans ex parte „ =" 2 {Et 
—— (Williams v.) * — „ b nt 
' Excaltw, Partrid ge loan WHY; aber 


1 | Fairclaim 


— 


Fox (Beardmore v.) 8 nel e 


E. m THE EIGHTH VOLUME. 


06 ART OTE ZIEASP ATFT TO RITZ 


. 2+ lan . ed * * * r =P V WN N $A 
- 


Fhirelaim v. Thurflout © JAG , Nl © "Page . 646 


Parrington (Shum v.) ee i 463 


Faverſham, The Company of Free Fiſhermen, of (Rex 5 332 | 


Fearon {Buſby v.) - - — — 235 


Feldon Leſſor of Doe (Roe v.) oo 645 
Fenn (Denn d. Wroot v.) - bed Daene 474 
Ferrers, Earl, v. Henton - iro thug e 
Finmore (Rex v.) 775 . — 409 
Fiſher (M Namara v.) 3 W 302 


Fladoyen Ship Caſe „„ u. 270 


Flower (Arding v.) = SS by - 34 


——— (Rex v.) - a . | | - 8 I 314 
Potter (Blake v.) 55 


Frearſon (Howton v.) — - 50 


* * 


0! 


Garrels v. Kenſtngton — FP - 230 


Gaſkin (Rex-v.) - — 1 


Gibbs (Auſten v.) — — — — 619 
Glaiſter v. Hewer — 3 — — 69 


Glazebrook u. Woodrow = 1 36 


Goodtitle d. Pye v. Badtitle - 88 — _o6ab 


Gordon v. Wilkinſonn "OP — — $o7 


1 

U 

i 
— 
ww 
=) 


Soulding (Walcot v.) 
Graves (The Mayor of Southampton v.) - - 590 
Gregory v. Hill - - e rag 
Griffiths v. Davies - - ©1437: 417 ee ae 
Guteh (Pickford v.) - . _— - u. 305 


Hadley v. Clarke f we 1 | 


Haley (Cuthbert v.) = - - 399 
Hall v. Roche - . - 3 
— (Wetherill v.) SEE ® ITT 7 


Hammerſmith, The Inhabitants- %, (The King v.) . 450 


— Rd 


3 VIII. | Fo Hancock 


Halley (Doe d. Bean v.) - — „ TS 1 


* 
rr ö rer 


/ 
— DD — — — — 


4 : 
— — —ür ⸗ on 4 — * 
, 


- 
= 
_ — - TT 


PF, 
11 


— Bo — — 2 — 4 2 2 « 
* 


—— — 
— 


% 
” PIES ©! EFF 3631 


* 26 am, * 


mg mote Sn SY —ꝙ — — — IT Nm eemo grape 
oy — * 6 4 p » = 5#* *. a 1 8 - * ** 8 — 8 1 ws en * * 
——— — — —— —— — — = —— — „ „ „ „ r ORE 


2 


3 — — — 


— _ - > — 


. . h 
8 = 5 8 2 ak. 


r = > 
N 8 4 2 YA. * = . 


Oe e— — 


2 r 


n 
CC 
4 — — r 


TABLE OF THE n. REPORTED, &c. 
Hancock trtowsſdd v.) v.) - -, Page . 
Hands v. Se „e el 578 

|  Hardcaſtle (Ridge v.) nl — Wy — 417 
1 Harriſon and Co. (Rex v.) - „ 
| Hartley v. Herring - n eee þ 07 a nt 
b Harwood v. Harwood | - " . 406 
1 Havelock v. Rockwood — +? 

| "He Haworth v. Spraggs 3 ond — 

i Hel/irom v. Rhodes — - n 
[ Henton (Earl Ferrers v.) - — By 
| Heron v. Edwards = - 4 
| F Herring (Hartley v.) . . 
Hewer (Glaiſter v. | - ah 228 f | 

l | Heywood (Perchard u.) - ü > ; = f 

Bm (Gregory o.) e ee 

| | 5 Hodgſon v. The Eaſt India Company 1 | a — 22 N | 

| | Holloway (Barnes v) — - 5 

= ' Holmes {Doe d. Willey v.) — — „ 

p | Hornblower v. Boulton — — 1 

\ | Howton v. Frearſon — - ; a : I 

[ Howſon v. Hancock - - 588 9 

1 Flugoins v. Bambridge 55 3 | J 5 op 

| Humphry (Meux v.) = - - ; | 

{ Hunter (Craufurd v)) — ENS! 

| Hyde v. Whiſkard — a | 

825 Fa 

| 7 23:54 

| Ingworth, Inhabitants of, (Rex v.) 2 

| | Innes v. Dunlop - - - — 

| rlam (Douglaſs v.) A 1 1 

| Ifaac (Cummins v.) = 1 1 

| J. 

| Jacks v. Mayor — * 1 

| Jackſon v. Charnock — Ws 24 

| — - (Etherſey v.) — 2 AF ,v 6 

| Jacques (Cort v.) „ LSE * 

| Jenkins v. Law - Wo er 

| Jennings v. Rundall - Ng ene 1 1 

| Johnſon (Byrom v.) SONS... 

| — {Taylor v.) 2 


2 | IN: THE EIGHTH. VOLUME. ,, 


_ 


21 Jukes (Rex v.) 229 — 8 Hage 536. $542 625 
| Juſtice (Martin v.) _ N I, 5 1 639 ; 
=o „ bee 
Kenſington (Garrels v.) A Vice He - y 230 ö 
Kentiſh (Sanders v.) = — 3 162 
Kenworthy, (Marlar v.) = 8 A. 141 
Kinnaird, Lord, v. Barrow - V 
Knowllys (Martin v.) 98ͤ DO 
L. 

Ladner (Williams v.) — 2 

Laindon, Inhabitants of, (Rex v.) 

Lambeth, St. Mary, The Inhabitants of, (Rex v.) 

Law (Jenkins v.) = — EE 

— (Doe 4 rr 

Leake (Mouys v.) 5 > 

Leigh (Banfill v.) = — 2 

Lepine v. Barratt - = — 

— wv. _— — - 

Levy (Caſs v.) - . 

Leis (De Champes v.) - — 

— (Newton v.) — - — 

London, The Mayor &c. of, (The King v.) 

Lorck v. Wright — - 

Loveden (Rex v.) - ” 

Lovell (Creſwell v.) = — — 

Lumley v. Sutton - A do ga 

: M, | 33 "at 
Mac Sleham v. Smith — = - - ». 0 
MdCullum (Watſon )) — - . . $20 
Mleham v. Smith - - MT. 86 
Mac Maſter (Pedder v. - - 3 
M*Namara v. Fiſher - * — 302 
Marlar v. Kenworthy — - — 1 I8 
Marryat (Wilſon v.) — E 31 
Marſh, Sir C. (Ranking, q-t. v.) — . 
Marſhall v. Ruton = = 364 
p81 3j enaeyy. 
N 


_ 


pa 
* 


4 
E R TTT · HEL IEES 
. ep fo aww tt e@r vc * 2 
- 


1 
— „ „„ * 
1 


Palk v. Rendle — ** 
Paris v. Wilkinſonn © 80 


Parkinſon v. Thompſon 1612 al 


TABLK PS THE GASES (REPORTED, &c. 


| Martgns:{Tapley 3 E n 
artin v. Juſtice -- F > "LOA OO] ' 039 - 
Tor V, Ranoe * | „ 2 ad 8 45 5 

Martyn v. Knowllys — - Po He bai 

Mayer (Jacks v.) . T e 

Mayhew v. Parker = - \(\.>; r 059.7 Jo 
Meux v. Humphry — „ F296 ETO7; AE. 
Melliſh v. Petherick - 9 | 29 450 

Merry weather v. Nixan TN — arte 44] 186 

Middleſex, The Sheriff of, (Rex v.) += - 29 2 58 464 

Moore (Barton v.) - Sy „ e x98 87 

Monk v. Wade — 8 rd or rags 

Morley (Child v.) * = eos + 2) 610 

Moiſes v. Thornton . eee 200 

Mouys v. Leake - „ ebe nnn 

Munro v. Spinks — — 2 


Neale (Rex v.) 8 . ny * ">.> © 24 


Nelſon v. Sheridan — 5 5 | RN : | 3³ 9. 
| | «P57 


Newton v. Lewis 5 1 TP * 3 7 
Nichols v. Earle 8 * _* ehh 

Nixan (Merryweather v.) 9 po 
Noad (Oſborne v.) f 5 2 | 
Norwich, Inhabitants of St. Peters, (Rex v.) 85 2 3 55 


. 
- 


9 
5 0 
ON 


Nunn v. Wilſmore - 1 . 


bl 


Ogle « v. Barnes — i 4.80 ee 
Oliver v. Ames - — ne ü 
Oſborne v. Noad - 432 e re 
2 | o* > #4 25.0 FA 47 [4 i187 \ | 


Parker (Mayhew v.) pee - 


15 


IN THE EIGHTH VOLUME. 


1 (Exall v.) - RS. 
Peck (Dawes v.) Og” — e 
Pedder v. Mac Maſter - TW — 
Perchard v. Hey wood 5 — 
Petherick (Melliſh v.) - 
Pickford v. Gutch = - 5 
Planck (Staines v.) — Sh 
Pollard v. Bell WEE — — 
Poole v. Cabanes - 5 - 
Potts v. Bell — 
Powell (Rex v.) 1 - - 
Prendergaſt v. Davis - - 
Preſton (Blachford v.) = - 
— (Burgh v.) =. - - = 
Pye leſſor of Goodtitle (Badtitle v.) = - 
Pyne v. Erle - 3 - 
I 
Ranking q. t. v. Marſh — = =. --420_ 
Ranoe (Martin v.) = — — — -2&5 
Reade (Roe d. Reade v.) - INI fd - 118 
Rendel (Palk v.) - Dy. - - 465 
| Rex v. Autridge — 52 — — 467 
——— v. Batheaſton, Inhabitants of "— — 44 
— v. Bow, Inhabitants of - - — 445 
— v. Brown - - - - 26 
—— vi. Chilverſcoton, Inhabitants X _ — — 178 
——- v. Chipping Warden, The Inhabitants of - 108 
—— v. Clarke - - — — 220 
—— v. Davies - - - - 1. 409 
—— v. Dodderhill, Inhabitants of A gebe 449 
— v. Dunn - 5 6 1 217 
—— v. The Juſtices of Eſſex - — 583 
——— v. Finmore - — — — 409 
— v. Flower - - - 314 
— v. The Company of Free Fiſhermen of Faverſham 352 
— v. Gaſkin * - — - 209 
— v. Hammerſmith, T. be Inhabitants of = 2. 450 
— v. Harriſon — 3 — 508 
—— v. Iagworth, The Inhabitants of - - 339 
— ok _ - ,  - = 336. 542. 625 


Vol. VIII. ie Rex 


6 gan Ig er, ⏑ b e 4 


D 


r: 


- 
Mane r — —— Ne TEES autre 2 
VC 


a 


_ - 1g oy Wb 9 u 4. 75 a 
E 24 - * ” 
- 


4, 
Z 


«1.4. "ww" 
= 


* 


— 


a — — ; 2 * 
© Cw wx — 9 — 2 
— 4 —— 4 wo . out ett A 
a — — — . FI 


—u—— — — 
—— 


— 4 


” 
= 
* » 


4 
* ˙ 1— er Ou AS. ⏑ „. 


—_— _- 
4 
CT „ * 


_— * 
——— . — — — — 
DT — 2 
4 


TABLE UF THE CASES) REPORTED, '&c. 


Rex 24 Laindon, Inhabitants of = . — 21 fl Hage 379 
t. v. Lambeth, St. Mary, The. Inhabitants of 1 mom 240 
. London, The Mayor c. of an . g 


— D. Loveden — — — 1.6 ao: AP; 615 
— v. Middleſex, The Sheriff of — a9. 2 10 464 
* V. Neale _ 3 wy PAO 12 a” 

v. Norwich, St. Peter, Inhabitaats of +. 439 
— v. Powell - - 0 — 2 639 
— v. Richards 1 — Agen — 634 

v. Ring - - LAN 0 
— v. Rudgeley, Inhabitants f ent 
— v. Commiſſioners of Sewers, un of Somerſet | -.. 348 
— v. Smith - - Do. 
—— v. The Staffordſhire and Worceſterſhire Canal Company 340 
— v. Stead - — W 
— d . Swallow — 3 Pay = 284 
— v. Tone River, Conſervators of + - - 286 
. Ulleſthorpe, Inhabitants of 2 „ 465 


— v. Warner — r 375 
— v. Wilſon - SET 1255 IP | 357- 
v. Winwick, Inhabitants of - - — 454 
v. Woburn, Inhabitants of - - 1 "09> 
— v. Wright - - bo 7 1, 03> 
—— v. Yarmouth Great, The Inhabitants of > - 68 
Rhodes ( Helftrom v.) — - - u. 444 
Richards (Rex v.) - - - 634 
Richardſon (Taylor v.) - - - — 505 | 
Ridge v. Hardcaſtle 5 - -*. ... 417- 
Ring (Rex v.) 1 * - = ; = :. Bc | 
Rockwood (Havelock v.) - - 8 
Roch (Hall v.) - - * — 187 


Roe (Doe d. Fildon v.) - ane 645 


d. Read v. Reade . — 847" 1 
Rundall (Jennings v.) - — i . 
Rudgeley, Inhabitants of (Rex v.) » 1514 * as, 
Rutton (Marſhall v.) - Set” 545. 


iff a g 
4 1 0 


Salt v. Salt — De e en 
Sanders v. Kentiſh = - - nth! ig. 162 
Seamour v. W777. ih - 408 


4 ” a 
Anne 


IN. TA E1GHTH VOL UM EZ. 1.47 


Secretan 3 =. - 


Sewers, Commiſſioners of (Nett oe) 


Sheppard (Challenger v.) 
Sheridan (Nelſon v.) 
Shileox's caſe” 2 8 


3 0 9 % 4 ' 93 1 , 
O gathdaidul „ 195 


<A 
Fs 


„ 
K's 17 17 4 * 1 = 
7 = 3 90 fT ts, "> 31 2 
J 4 * * 1 
} : * : «YON! « 


* & ; 
F =. L 1 p 
* 4 395 


+ 1 
9 - 1 + 7 wy N *. 1 

o ” . A J 1 

22 by 2 585 


Shivers v. Brooks — = . 2 6289 
Sbum v. Farrington e e Goin 
Sibbs (Bull v.) — = - al 
Simeon v. Thompſon — — — A 
Sheggs Denn d. Lord Scan boße v.) - = mY 
Slaney (Hands v.) e aa e 3 
Smith (Darby v. at ek 5 
—— (Mac Ileham — 1 2 
— (Rex v.) ME LS ba 2 
— (Waite v.) - in : * 
Southampton, Mayor of v. Graves = 2 
Spinks (Munto v.) - 
Spraggs (Haworth v.) — = ps 
Staffordſhire and Worceſterſhire Canal Company (Rex v.) 
Staines v. Planck — — 8 5 
Stead (Rex v.) — 2 5 — 2 
Stein (Copland v.) a Pp & 
Stennett (Bolt v.) - - E 
Stevenſon v. Cameron 2 
Ste ward (Cruikſhank v.) — ES a 
Street (Berthen v.) — - 4 
Sutton (Lumley v.) - - — » 
Swallow (Rex v.) - "TE A 
Symonds v. Ball ht - 


Tapley v. Martens = - yo bs 45 
Taylor v. Johnſon — kk _— 5 184 


uv . Richardfon — 


Thompſon v. Charnock 
— (Parkinſon v.) 

— (Simeon v.) | 
Thornton (Moiſes v.) 9 5 


Thruſtout (Fairclaim v.) - 
Tilyard Leſſor of Doe (Cooper v.) 


y DS, 
N mY 596 
— 2 71 | 
I 8 303 
— n. 646 


5 HQ. 049 


"Tone River, The Conſervators of (Rex v.) 5 


Trotter Davis v.) - 
Turner (Ellis v.) — 


* 


: oy «1008 
” . $31 
- Ulleſthorpe 


„ 6 rr 


2 
*un 


— * r | - . n 7 
5 | >. 13-— 3 + nw Res By = ö 2 — 8 
— + 8 . 8 We K * 
63 TORIES ee ——— te wo OA rr tinge. Us 


= —_—— = * dun 3 r * + * 
LEES Pee” = 2 — 2 Ay $5 > Des 2 x - 4... 
898 — . . . m—_—_—_——' x 
5 — a p—_ een ** 2 
* 


* 


Vlteſthorpe, Inhabitants of (Rex ©” - 


Wilkes v. Williams — 


eee v. Marryat . _ 
. — (Rex v.) — „ 3 — 7 


Pp 
” 


TABLE OF THE CASES 9 &c. 


4 Ws * «© & 3 , ? 
** *S A a # * nne , C 


« Iu. 
1 * - - a 
# * . 
| : 
. * þ 
nd : 7 2 * 
— — — U. 2 i | "EE A 


Page 465 
Vaſs (Wilkinſon v.) 3 •»„ „„ 
Vaughan (Barnard b.) — — en 


Wade (Monk v.) h . — n. 246 
Waite v. Smith = — PB dba 133 
Walcot v. Goulding F 126 
Walter (Currie v.) 3 e n. 298 
Warner (Rex v.) * - \ 8 375 
Watkins (Alpaſs v.) — — - — 516 
Watſon v. M Cullum — . - 5 20 
Weaver v. Buſh - 7 De, 
Webb (Barton v. een 
Webber v. Auſtin . 1 — 4 
Weſton (Dent v.) | : 
Wetherill v. Hall e DUB 6270 if - DI $12 De 
Wharton (Doe d. Da Coſta v. - =- - 2 
Whichelo (Doe d. Gregory Sa Iva 05:21) Dae 
Whiſkard Hyde v.) TN ">. - "(4 1%) 


Wilks v. Adcock = - — =- (05189 0 ee 
Wilkinſon (Gordon v.) = ener e, 
(Paris v.) I | - 8 


— —ü—üF—u 


— — v. Vals — — — — 422 
Williams "NS - - „ i246 


——— v Ladner - RE” = Not .v 25007 


. — (Wilkes v.) EE RENAL. - - 631 


Wilſmore (Nunn v.) — 1 
Wilſon Eckhardt v.) ; 28 is! 


Winwick, Inhabitants of (Rex v.) pO 454 
Woburn, Inhabitants of (Rex v.) * | = 479 
Woodrow (Glazebrook P71): > os - 366 


Wright (Doe d. Child v.) - -? £ '64 
— (Lorck v.) N — ; 7 * 4.86 | 


— (Rexv.) = RE - "2 


Yarmouth Great, Inhabitants of (Rex v.) „ pili 68 


8 | * . 
q 7. — 
1 


: 
a , . . 
N = 
\ ” 
: N 


80 


— — — 


” b o "4; 
* . " : - 5 * . — 4 " 9 
9 g * 98. 
| 5 - 1798. 
as : & 2 7 1 
: j * 8 . 
; 


ARGUED and DETERMINED 


IN THE 
Court of K IN G's BENCH, 


IN 


Michaelmas Term, 


In the Thirty-ninth Year of the Reign of GORE III. 


Don on the Demiſe of Wiz and Another againſt Friday, 
Holuxs. 9 


O * the trial of this * . for a houſe and lands in che Under this 
city of Durham before by Mr. J. Lawrence, the queſtion. 2 GK, 3 
aroſe on the conſtruction of the will of T. Randall, who, after fou and 


furniture to 


giving ſome pecuniary legacies, deviſed thus; I give and be- 4. whom , 


queath my freehold houſe with the appurtenances &c. (the pre- „ | 
miſes in queſtion) and all the furniture thereto belonging to paying all my 
Elizabeth Gibſon, whom I make executrix of this my laſt will, aan; K 
ſhe paying all my juſt debts and funeral expences and the legacies 1 of 8 | 
before mentioned twelve months after my death; I likewiſe leave Perſonal 


to the ſaid E. Grb/on all the reſt and reſidue of my perſonal eſtate —_ F 4 in 
&c“. If the deviſee, E. Gibſon, took only an eſtate for life under . 
the above deviſe, the plaintiff, who claimed under the heir at law 
of the deviſor, was entitled to recover; if ſhe took an eſtate in fee, 
then the plaintiff's claim failed. The learned Judge, before whom 
the cauſe was tried, being of opinion that the deviſee took a fee 
by reaſon of the latter words in the deviſe © the * paying all my 


debts &c. nonſuited the plaintiff, 
Vor. . | . a oe Wood 


1798. 


| Dos dem. 


Wilier 


afaingt 
- HoLmes., 


F r iday, 
Nov. gth, 


Is ejectmeat 


the perſon 


n the 


gal title 
— prevail. 
And — 
l. 1 
claims * 


ent to 
Fraated 
4 the te ant 


calle 


recd- 


ver in e 
| ment hong oph 


ve the. 


. notice 


thar he does 


not mean to 


diſturb his 


poſſeſſion 


only wiſhing 


to get into 


thbe receipt of 
the rents and 
profits of the 


eſtate. 


paid only out of the rents and profits of the eſtate, or whether it is to 


CASES IN MICHAELMAS TERM 


Mood now moved to ſet aſide that nonſuit, contending that the 


deviſee E. Gib/on only took an eſtate for life, no words of inherit- 
ance being annexed to the deviſe to her; and though a charge is 
impoſed on her, it is not in reſpe& of che lands particularly, but 
the charge on her is general, which muſt be taken to be in reſpect 
of the perſonalty, ſhe being appointed executrix, - But 

Per Lord KENYON Ch. J. I am clearly of opinion that the 
direction given at the trial was perfectly right. In caſes of this 
kind, the queſtion has always been whether the charge is to be 


be paid by the deviſee at all events; in the former caſe the deviſee 


only takes an eſtate for life, but in the latter he takes a fee, 


otherwiſe he might be a loſer by the deviſe. + Here the deviſee is 
bound to pay the debts and legacies at all events; and the charge 


is thrown on her in reſpect of the real eſtate. The perſonalty is 


given to her by the next clauſe in the will. l 
Per Curim LSE 1 Rule refuſed. 


| * 
- -” 
a ö 


Dos on the Demiſe of Da CosTa againſt WrtazroN 
and Dixon. 


N ejectment for lands in the townſhip and pariſh. of Lanchefter 
in the county of Hur bum the plaintiff claimed under an elegit 
apainft Wharton. An objecten was taken at che trial by the de- 
fenidants that Hixon the tenant in poſſeſſion enjoyed under a leaſe 
granted to him by Nbarton ptior to the date of the plaintiffs 


an zit fab. judgment, and therefore that the plaintiff could not ſucceed in 


this ejeckment. To this it was anſwered, on the part of the 


, leſför of the plarntiff, that he had given the tenant notice that he 


did nt mean to diſturb the tenant's poſſeſſion (a), his object being 
only to get into the receipt of the rents and profits of the eſtate, 
and that the defendants ought not to be permitted to ſet uß this 
odjectien. But Mr. J. Lawretice, before whom the cauſe was 
tried; was of opinion that the party who had the legal (6) eſtate 
uſt prevail in aa eje&ments and that as the tenant's title acerued 

to that of the leſſor of the plaintiff, the latter eould not faceeed 

in this en ener the: e was nonſvired.” ; 


60 va White 4. Whathy v. en by Rü „. e ante, 1 vol. hs 


. 14 Geo. 3. Bull. V. P. 96., Dougl. 23. (5) Vid, Doe d. Hodſden v. Staple, ante, 
edit. note to Laach v. Hall; and Doe | 2 vol. 684. | . 


. Chambre 


N THE THIRTY-NINTH YEAR OF GEORGE III. 
- Chambre now, on a motion to ſet aſide that nonſuit, again relied 
on the practice which (he _ had continued in oppoſition to 
this objection; but | | 


"The Court were A 5 of opinion that the ablage taken: muſt 
and therefore they „ 


3 1 


prevail; 


Refuſed the rule 


CLAYTON againſt Blaxzv. 


Tu. was an action againſt a tenant for double rent for holding 
4 over after the expiration of his term and a regular notice 
to quit. The firſt count of the declaration ſtated a holding under a 
certain term determinable on the 32th of May then paſt; and other 
counts ſtated a holding. from year to year, determinable at the 
ſame period. It appeared in evidence that the defendant had held 
the premiſes for two or three years under a parol demiſe for twenty- 
one years from the day mentioned, to which the notice to quit 
referred; and the ſtatute of Frauds direſting that any leaſe for 
more than three years not reduced into writing ſhall operate only 
as a tenancy at will, it was contended at the trial at the laſt aſſizes 
for Northumberland that the holding ſhould have been ſtated ac- 
cording to the legal operation of it, as a tenancy” at will; and as 
there was no count adapted to that ſtatement that the plaintiff 
ought to be nonſuited. Rooke ]. however, conſidering that it 
amounted to a tenancy from year to year, over- ruled the objection, 
and the plaintiff obtained a verdict. 

Mood now moved to ſet aſide the verdict, on the ground of a 
75 miſdireQion, relying upon the poſitive words of the ſtatute. 


Lord KENYON Ch. J. The directon was right ; 3 for ſuch a 


holding now operates as a tenancy from year to year. The 


meaning of the ſtatute was that ſuch an agreement ſhould. not 
operate as a term: but what was then conſidered as a tenancy at 
will has ſince been properly conſtrued to enure as A tenancy from 


Year to year. 


Rule refuſed. 
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the effect of 
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Saturday, 
Now, loch. 


If. the fourth 
day for per- 
fecting bail 
be he laſt 
day of term, 
and the bail 
be not per- 


fected before. 


the rĩſing of 
the Court on 
that day, an 
aſſign ment of 
the bail- bond 
to the 8 
tiff in th 
evening o 
that day is 


ö regular. 


CASES IN MICHAELMAS "TERM - | 
Dana againſt Wes rox. 


111 rar moved to ſtay proceedings on the bail-bond for 
regularity, the plaintiff having taken the aſſignment too 


ſoon; the exception to the bail being on the 23d June, and the 


aſfignment on the 27th, which was not allowing four entire days 
to perfect the bail. 
The writ was returnable Friday after eight days of 7 rinity, 

and bail put in on the a20th of June. Exception was taken on 
the 230, and notice of juſtification given for the 25th, when only 
one of the bail juſtified, and no other notice was given. On the 
27th (being the laſt day of term) the plaintiff took an aſſignment 
of the bail-bond after the riſing of the Court, and brought his action 
thereon. 

Conſte oppoſed this motion in the firſt r relying on the 
circumſtance of the aſſignment having been made on the laſt day 
of the term after the riſing of the Court, which (he contended) 
diſtinguiſhed this from the common caſe. 

Per Curiam. As the fourth day expired on the laſt day of the 
term, it was competent to the plaintiff to take an aſſignment of the 
bail-bond on that day after the riſing of the Court; in which re- 
ſpect this caſe is diſtinguiſhable from the general caſe where the 
plaintiff cannot take ſuch aſſignment before the expiration of the 
fourth day. The Maſter has referred us to a caſe of Wilſon v. Leece, 
Mich. Term 17 Geo. 3. B. R. as in point. That was a Rule to 
ſet aſide the proceedings on a bail-bond with coſts for irregu- 
larity. On cauſe ſhewn, it appeared that bail had been duly put 
in and an exception entered on the 16th, the bail ought to have 
juſtified on the 20th, the laſt day of term, which they did not; 
on which the plaintiff took an aſſignment of the bail bond on that 
day after the riſing of the Court, which was holden regular, and 
the rule was diſmiſſed.” 


Accordingly on the authority of that caſe a; 3 
15 Refuſed the rule. 
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1798. 

| K | | | : : | þ 
Dox on the Demiſe of BRA again HALLE v. N 

N the trial of this ejectment, which was brought to recover, Under a de- 
lands at Mon#bill and Pontefra# in Yorkſhire, a ſpecial verdict 1 oy . 
was found, in ſubſtance as follows. | Ne 
S. Fielding, being ſeiſed in fee of the premiſes i in -qneftion, by en 


will dated the 27th of February 1784 deviſed them to his“ ne- ond the ner 
OI fluch elde 


phew Michael Halley'and his aſſigns for and during the term of ſon, and in 


his natural life without impeachment of waſte, and from and after 3 | 


his deceaſe to the eldeſt ſon of his ſaid nephew M. Halley law- 1 


fully to be begotten and to che heirs of ſuch eldeſt ſon, upon con- an eftate for 


life, remain- 


dition that ſuch eldeſt ſon be chriſtened and called by the name of ger to his el- 
Fielding, and in default of iſſue male of his ſaid nephew unto his . 
nephew S. Bean and his aſſigns for his life without impeachment EG 
of waſte, and from and after his deceaſe to his eldeſt fon lawfully ; 
begotten or to be begotten and his heirs, provided ſuch eldeſt ſon 
be chriſtened and called by the name of n and for want of 
Fach iſſue to his (the deviſor's) own right heirs.” S. Fielding by 
his will gave ſeveral pecuniary legacies, . and among the reſt the 
ſum of 4000/7. to his nephew S. Bean. On the death of the de- 
viſor in March 1784 M. Halley entered, and on the 16th and 
17th of January 1787 by leaſe and releaſe he conveyed the pre- 
miſes in queſtion to J. Lockall, to make him tenant of the free- 
Hold, in order that a recovery might be ſuffered to the uſe of 
M. Halley in fee; and afterwards a recovery was ſuffered, in 
which M. Halley was vouchee. In January 1797 M. Halley died, 
never having had any iſſue male, leaving the defendant his heir 
at law. S. Bean the leſſor of the plaintiff is the heir at law of the 
deviſor, and is the deviſee named in his will. 
This caſe was firſt argued in Eger term laſt by Mood for the 
plaintiff and Chambre for the defendant; afterwards in Trinity 
term laſt by Lato for the former, and now on this day by Cockell 


King's Serjeant for the latter. 


Arguments on behalf of the plaintiff. The firſt deviſee in this 
will, M. Halley, took only an eſtate for life, with a contingent 
remainder in fee to his eldeſt ſon; the recovery which he ſuffered 
worked a forfeiture of his own eſtate for life and deſtroyed the 
contingent remainders over, and conſequently the heir at law of 
the deviſor is now entitled to recover. That the deviſor intended 
Vor. VIII. , to 


Gemma pane 
Dos dem. 


CASES IN MICHAELMAS TERM 
to give only an eſtate for life to M. alley is evident not only 
from his having limited the duration of that eſtate in expreſs 
terms © for and during the natural life of M. Halley,” but alſo 
from the words immediately ſubjoined, © without impeachment 
of waſte,” which words would have been unneceſſary if the de- 
viſor had intended to give him an eſtate-tail. The ſame conſtruc- 
tion muſt alſo be put on this will, if the general intent of the de- 
viſor be conſidered. There is no deviſe in favor of the iſſue of 
M. Halley generally ; the eſtate is deviſed after his death to his 
eldeſt ſon and the heirs of ſuch eldeſt ſon on condition that ſuch 
eldeſt ſon ſhould take the name of Fielding ; and by this deviſe 
the eldeſt ſon would have taken as a purchaſer and not by deſcent. 
Archer*s caſe, 1 Rep. 66; Clerke v. Day, Moor 593., and Cre. 
Elia. 313; King v. Melling, 1 Ventr. 235, and 2 Lev. 59; and 
Backhouſe v. Wells, 1 Eg. Caf. Abr. 184. pl. 27. If it ſhould be 
contended on the part of the defendant that M. Halley took an 
eſtate- tail by reaſon of the ſubſequent words © in default of iſſue 
male &c, the anſwer is that thoſe words only create an eſtate- 
tail in favor of the iſſue (as was ſaid in Forth v. Chapman, 1 P. 
Wrms. 667.) and where the meaning of the deviſor is that all the iſſue 
ſhould take. But that reaſon is not applicable to the preſent caſe, 
where none of the iſſue of M. Halley (except his eldeſt ſon) could 
take; for on the birth of ſuch ſon the fee would have veſted in 
him. The deviſe is to him and his heirs in terms; and it is clear 
that the deviſor did not mean that any other ſon ſhould take, ſince 
the eſtate is given firſt to the eldeſt ſon of M. Halley and his heirs 
and afterwards to the eldeſt ſon of S. Bean and his heirs on con- 
dition that ſuch eldeſt ſons ſhould take the name of Fielding 
when they ſhould reſpectively come into poſſeſſion, but no ſuch 
condition is impoſed on any other ſon, The words“ in default 
of iſſue male” were here uſed only as meaning “ in default of his 
having a ſon ;” for after the ſubſequent deviſe to S. Bean for life 
and the Tame contingent limitation to his eldeſt ſor, the deviſor 
added © and for want of /ach iſſue,” which explains and reſtrains 
the generality of the former words; it appearing to have been the 
deviſor's intention to give the ſame eſtate to the eldeſt ſons of his 
two nephews. Befides it is a general rule that where an expreſs 
eſtate is given it ſhall not be defeated by ſubſequent words from 
which a different eſtate is only to be implied. Spalding v. Spald- 
ing, Cro. Car. 186; and Bamfield v. Popham, 1 P. Wms. 55; in 
which caſe Lord. Ch. J. Trevor faid © To raiſe an eſtate by impli- 

| 8 Cation 
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eation contrary to what is before expreſſed is to ſay a man thinks 
differently from what he ſpeaks, which is unnatural and unreaſon- 
able.” If then M. Halley took an eſtate for life with a contingent 
limitation to his eldeſt ſon in fee if he had one, or if he had no 
ſon with a contingent eſtate for life to S. Bean &c, the recovery 
ſuffered by the former deſtroyed the particular eſtate and the con- 
tingent limitations depending upon it. Doe d. Brown v. Long- 
mire, 3 Wilſ: 237, 241, and 2 Bl. Rep. 777; and Loddington v. 
Kime, 1 Ld. Raym. 203, and Salk, 224; which laſt caſe is me 
cable to every part of the preſent. 

Arguments for the defendant. — Whether this caſe be conſidered 
on reaſon or on the authority of decided caſes, it muſt be deter- 
mined that M. Halley took an eſtate-tail in order to effectuate the 
general intention of the deviſor. That general intent was that 
neither S. Bean or any of his children ſhould take any part of the 
real eſtate (a legacy of 4000 J. having been given to him As a kind 


of equivalent) until all the male iſſue of M. Halley ſhould be ex, 


tinct; and to give effect to that intent, M. Halley may take an 
eſtate-tail by implication under the words © in default of iſſue 
male.” The eſtate is given-over to S. Bean and his eldeſt ſon &c 
only in default of iſſue male of his nephew M. Halley ; and the 
rule of law, eſtabliſhed in Shelley's caſe (a) and recognized in a 
variety of ſubſequent. eafes, is that where the anceſtor takes an 
eſtate of freehold and in the ſame gift or conveyance an eſtate is 
limited-either mediately or immediately to his heirs either in fee or 
in tail, the word “ heirs” is a word of limitation of the eſtate and 
not a word of purchaſe. In order to effeQtuate the general intent 
of the deviſor the Courts have frequently decided that the firft 
taker ſhould have an eſtate-tail, though by ſo doing they have de- 
feated a particular intent of the deviſor. The Attorney General 
v. Sutton, 1 P. Wms. 754; Langley v. Baldwin, 1 Eg. Caf. Abr. 
185. pl. 29; Robinſon v. Robinſon, 1 Burr. 38; Bamjield v. Pop- 
bam, 1 P. Wms. 54 (6); Roe d. .Dod/an v. Grew, 2 Wilſ. 323; and 
Doe d. Blandford v. Applin (c), ante, 4 vol. 82 (4). The obſerv- 
ation that the deviſor intended to give the eſtate only to the eldeſt 
ſons of his nephews, becauſe he directed thoſe only to take the 
(a) 1 Co. 104. a. I | Burnſall v. Davy, Be. &5 Pull. 221; 4 his 
(3) Which Lord Kenyen ſaid was wrongly | Lordſhip added But I am ſtill moſt clearly 
reported in 1 Salk, 236. of the ſame opinion that I was when that 
(c) When this caſe was cited, Lord Kenyon caſe was determined,” 
noticed an intimatian of a doubt of the pro- (4) See alſo Doe d. Candler v. Smith, ante, 


,priety of its decifion by the preſent Lord | 7 vol. 531. 
[Chief Juſtice of the Common Pleas in | 
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to give only an eſtate for life to M. Halley is evident not only 
from his having limited the duration of that eſtate in expreſs 


terms © for and during the natural life of M. Halley,” but alſo 
from the words immediately ſubjoined, © without impeachment 


of waſte,” which words would have been unneceſſary if the de- 


viſor had intended to give him an eſtate-tail. The ſame conſtruc- 


tion muſt alſo be put on this will, if the general intent of the de- 


viſor be conſidered. There is no deviſe in favor of the iſſue of 


M. Halley generally ; the eſtate is deviſed after his death to his 


eldeſt ſon and the heirs of ſuch eldeſt ſon on condition that ſuch 


eldeſt ſon ſhould take the name of Fielding; and by this deviſe 
the eldeſt ſon would have taken as a purchaſer and not by deſcent. 
Archer's caſe, 1 Rep. 66; Clerke v. Day, Moor 593., and Cro. 


Eliz. 313; King v. Melling, 1Ventr. 235, and 2 Lev. 59; and 
Backhouſe v. Wells, 1 Eg. Caf. Abr. 184. pl. 27. If it ſhould be 


contended on the part of the defendant that M. Halley took an 
eſtate- tail by reaſon of the ſubſequent words “ in default of iſſue 
male &c, the anſwer is that thoſe words only create an eſtate- 
tail in favor of the iſſue (as was ſaid in Forth v. Chapman, 1 P. 


Wrms. 667.) and where the meaning of the deviſor is that all the iſſue 
ſhould take. But that reaſon is not applicable to the preſent caſe, 


where none of the iſſue of M. alley (except his eldeſt ſon) could 


take; for on the birth of ſuch ſon the fee would have veſted in 
nim. The deviſe is to him and his heirs in terms; and it is clear 


that the deviſor did not mean that any other ſon ſhould take, ſince 
the eſtate is given firſt to the eldeſt ſon of M. Halley and his heirs 


and afterwards to the eldeſt ſon of S. Bean and his heirs on con- 


dition -that ſuch eldeſt ſons ſhould take the name of Fielding 
when they ſhould reſpectively come into poſſeſſion, but no ſuch 


condition is impoſed on any other ſon. The words “ in default 


of iſſue male” were here uſed only as meaning“ in default of his 
having a ſon” for after the ſubſequent deviſe to S. Bean for life 
and the ſame contingent limitation to his eldeſt ſon, the deviſor 
added © and for want of ach iſſue, which explains and reſtrains 
the generality of the former words ; it appearing to have been the 


deviſor's intention to give the ſame eſtate to the eldeſt ſons of his 


two nephews. Beſides it is a general rule that where an expreſs 
eſtate is given it ſhall not be defeated by ſubſequent words from 
which a different eſtate is only to be implied. Spalding v. Spald- 
ing, Cro. Car. 186; and Bamſield v. Popham, 1 P. Wms. 55; in 
which caſe Lord. Ch. J. Trevor faid © To raiſe an eſtate by impli- 
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eation contrary to what is before expreſſed is to ſay a man thinks 1798. 
differently from what he ſpeaks, which is unnatural and unreaſon- N 
able.” If then M. Halley took an eſtate for life with a contingent Bean 
limitation to his eldeſt ſon in fee if he had one, or if he had no b. 
ſon with a eontingent eſtate for life to S. Bean &, the recovery 
ſuffered by the former deſtroyed the particular eſtate and the con- 
| tingent limitations depending upon it. Doe d. Brown v. Long- 
mire, 3 Wilſ. 237, 241, and 2 Bl. Rep. 777; and Loddington v. 
Kime, 1 Ld. Raym. 203, and Salk, 224; which laſt caſe is * 
cable to every part of the preſent. 
Arguments for the defendant. — Whether this caſe be conſidered 
on reaſon or on the authority of decided caſes, it muſt be deter- 
mined that M. Halley took an eſtate-tail in order to effectuate the 
general intention oſ the deviſor. That general intent was that 
neither S. Bean or any of his children ſhould take any part of the 
real eſtate (a legacy of 4000 J. having been given to him às a kind 
of equivalent) until all the male iſſue of M. Halley ſhould be ex- 
tint ; and to give effect to that intent, M. Halley may take an 
eſtate-tail by implication under the words © in default of ifſue 
male.” The eſtate is given over to S. Bean and his eldeſt ſon &c 
only in default of iſſue male of his nephew M. Halley ; and the 
rule of law, eſtabliſhed in Shelley's caſe (a) and recognized in a 
variety of ſubſequent eaſes, is that where the anceſtor takes an 
eſtate of freehold and in the ſame gift or conveyance an eſtate is 
limited either mediately or immediately to his heirs either in fee or 
in tail, the word “ heirs” is a word of limitation of the eſtate and 
not a word of purchaſe. In order to effectuate the general intent 
of the deviſor the Courts have frequently decided that the firft 
taker ſhould have an eſtate-tail,,though by ſo doing they have de- 
feated a particular intent of the deviſor. The Attorney General 
v. Sutton, 1 P. Wms. 754; Langley v. Baldwin, 1 Eg. Caf. Abr. 
185. Fl. 29 ; Robinſon v. Robinſon, 1 Burr. 38; Bamſield v. Pop- 
bam, 1 P. Wms. 54 (6); Roe d. Dodſin v. Grew, 2 Wilſ. 323; and 
Doe d. Blandford v. Applin (c), ante, 4 vol. 82 (4). The obſerv- 
ation that the deviſor intended to give the eſtate only to the eldeſt 
ſons of his nephews, becauſe he directed thoſe only to take the 
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SES IN MICHAELMAS TERM. 
name of Fielding, is il- founded]; for it is to be taken not as a fur- 
name but a chriſtian name, which may be taken by all the ſons of 
the nephews. 

Obſervations in reply.— The defendant's argument is founded 
on a ſuppoſition that the deviſor intended to favor the iſſue male 
of M. Halley, and that that intention will be defeated unleſs 
M. Halley took an eſtate- tail: but that very conſtruction will de- 
Feat the deviſor's intention expreſſed in poſitive words, by which 
an eſtate in fee is given to the eldeſt fon of M. Halley; for M. 
Halley by taking an eſtate-tail himſelf may deſtroy the ſubſequent 
remainder to his ſon. This caſe is diſtinguiſhable from that of 
[Robinſon v. Robinſon; for there the limitation was not to one ſon, 
(as here, the eldeſt ſon who was to take the name, ) but the de- 
viſor intended that the ſons ſhould all take in ſucceflion. With 
regard to the caſe of Langley v. Baldivin, the intention of the de- 
viſor, which clearly was that all the ſons of the grandſon ſhould 
take in ſucceſſion, would have been defeated unleſs the grandſon 
had taken an eſtate- tail by implication ; becauſe there was only 
an expreſs limitation to the fix eldeſt ſons, and conſequently a 
ſeventh could not have taken unleſs the father had taken an eſtate- 
tail. On the fame principle the caſe of the Attorney General v. 
Sutton was decided, where an expreſs eſtate-tail was only limited 
to the two eldeſt nephews: beſides which, it appears from other 
parts of the will referred to by Mr. Cox in his notes {a) on that 
caſe that an eſtate-tail was given in expreſs terms to the nephew, 
T. Sutton. But in Bamjicld v. Popham, where an expreſs eſtate- 
tail was limited to each of the ſons of the firſt taker in ſucceſſion, 
it was holden that the ſubſequent: words * for want of iſſue 
male” of the firſt taker would not raiſe an eſtate-tail in him by 
implication, becauſe that would control the expreſs es before 
limited. | 

Lord Kenyon Ch. J. colin Rating the material parts of the 
ſpecial verdict). On the firſt reading of this will I formed a ſtrong 
opinion, which has been confirmed on further conſideration, that 
taking the whole will together it was evidently the deviſor's inten- 
tion that all the ſons of M. Halley ſhould take before S. Bean and 
hie iſſue, and that neither S. Bean or any of his children ſhould 
take until all the male iſſue of M. Halley were extinct. Iam glad 
| "that this caſe comes before us in the ſhape of a ſpecial verdict, be- 
_ caufe any error of ours may be corrected by a ſuperior tribunal, 


(a) 1 P. Wms. 756. 7 464-4 206.480 
7 | The 
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The caſe that has preſſed moſt upon me is that of Loddington v. 
Kime but in deciding this caſe I deſire to be underſtood as not 
breaking in upon the authority of that cafe at all. Though there 
was ſome difference of opinion in that caſe between two great 
Judges, Lord Ch. J. Treby and Mr. J. Powell, the principal point 
there decided was this, that where there is a contingent remainder 
with a double aſpect, the deſtruction of the particular eſtate deſtroys 
ſuch remainder. The ſame point was alſo determined in Doe v. 
Longmire, with the propriety of which deciſion I alfo agree. But 
the preſent caſe is different from either of thoſe. 


I will not go through all the caſes on this head, becauſe they 
were all examined moſt minutely in that of Robinſon v. Robinſon, 


which was fifted and conſidered more than any preceding cale: 
That caſe was agitated for nearly half a century. It firſt came on in 


Sir F. Jekyll's time, and was not decided until after Lord Hard- 


wicle had left the profeſſion; and though the latter entertained 
ſome doubts during its diſcuſſion in the Houſe of Lords, he con- 
curred in the unanimous opinion of the Judges delivered by 
Lord Ch. B. Parker. By that caſe this poſition is clearly eſta- 
bliſhed, that in the conſtruction of a will we muſt firſt look to 


the general intent of the deviſor and give effect to that, and if there 
be a ſecondary intent which interferes with it, we are to reconcile 


the whole as far as we can but at all events to give effect to the 
general intention. In that caſe the ſpecial intent was defeated ; 

the firſt limitation was to L. Hicks for life and no longer; nothing 
therefore could be more clear than that the deviſor only intended 
to give him an eftate for life: yet ſeeing that that particular intent 
was inconſiſtent with the deviſor's general intent, which was that the 


whole line of male heirs of L. Hicks ſhould take, the Court thought 


that they ought in conſcience and in law to effectuate that ge- 


neral intent. That caſe was a ſtronger caſe than the preſent; for 


by our deciſion here we ſhall not violate any particular i intent of 


the deviſor. Here the limitations are to M. Halley for life, re- 


mainder to his eldeſt ſon and his heirs (in fee, it is ſaid by the 
plaintiff's counſel, but to that I do not agree), and in default of iſſue 


male of M. Halley ; then over. It is a clear rule, acted upon 


at leaſt from Lord Vaughan's time, that where there 1 is a deviſe to 


A. and his heirs for ever, and a ſubſequent deviſe to any perſon. 
who by paſſibility may be his, heir, the word * heirs” muſt be 


conſtrued © heirs of the body,” and A.'s eſtate reduced to an eſtate- 
Vol. VIII. 1 tail. 
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tail- Here therefore if we were conſtruing theſe words only we 
ſhould ſay that the limitation to the eldeſt ſon and his heirs is re- 


duced by the ſubſequent words in “ default of iſſue male of M. 


Halley” to an eſtate-tail, for he could not die without heirs 
general ſo long as there were any deſcendants of M. Halley, unleſs 
the father married again and had iſſue of the half blood; and even 


that would not get rid of all difficulty; for the ſubſequent limita- 


tion is to S. Bean, who was heir of the deviſor, and (though it is 
not ſo ſtated, yet probably) he was within the reach of the words 
* heirs of M. Halley.“ But in deciding this caſe, I will not; 


abandon the general rule recognized and - ated upon in Ko- 


binſon v. Robinſon." We have our choice of two conſtructious 
to effectuate the deviſor's general intent; either to give an 
immediate eſtate-tail to M. Zalley, which would violate the 
particular intent of the deviſor; or (and to which conſtruc- 
tion 1 incline). to ſay, that M. Haulley took an eſtate for life 
only, remainder in tail to his eldeſt ſon, remainder in tail to 
the father in order to let. in all his iſſue male. And though the 
father could not bar the eſtate-tail to his eldeſt ſon. by ſuffering a 
recovery, yet, by coming in as a vouchee under a double voucher 
he might bar all the remainders over. I have conſidered this caſe 


to the utmoſt, and am of opinion that this recovery barred the 


remainders over, and that the defendant 1 1s entitled to our judg- 
ment. | | 

 ASHHURST 7" 1 concur in opinion, wich Lord Kenyon that by 
che deviſe i in this will M. Halley took an eſtate-tail by implication. 
The deviſe in words was to him (the nephew) for life, with a 


contingent limitation to his eldeſt ſon and his heirs, and in default 


of iſſue male of his nephew, then over. The nephew M. Halley 


never baving had iſſue, that remainder never took place, and i is as 


if it had never exiſted ; and then the ſentence will run thus, 


% to M. Halley for 141 and in default of iſſue male of his ſaid | 


nephew, then over”, which would give an eſtate- tail to the 
nephew by implication. It appears plainly from the whole texture 


of the will that the teſtator's Prediliction was for the family of 
Halley, and that he did not mean that the family of Bean oukl 


take any thing but upon failure of ifſue male in the family ol 


Halley; and this conſtruction will beſt ſupport the general! inten- 
tion of the teſtator. It was argued: that M. Talley having an” 


expreſs eſtate for life given, it ſhall not be enlarged by linplication:” 


bur the' cafes of Robinſon” v. Robinſon; and Bamfel v. Pre ' Popham,- 
1 .:frem 
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ſeem to negative chat propoſition,” and have brought the rule of 
laiy/back to its natural channel, namely, the general intention of . 
the teſtator, and freed it from the fetters of technical rules. There- 
fore I am of opinion that there muſt be judgment for the defend- 
ant; M. Halley having er the limitation over by ſuffering 
a ag rk | | 

\Grose J. This caſe has been a0 on its true ground, 
namely, the intention of the deviſor. Now there are ſome points 
that are perfectly clear. It is certain that the deviſor intended 
that M. Halley ſhould take an eſtate for life at leaſt; that his 
elqdeſt fon ſhould take either an eſtate in fee or in tail, and that on 
fallure of iſſue male of M. Halley 8. Bean ſhould take: but it was 
his intention that S. Bean ſhould not take as long as any iſſue 
male of M. Halley ſhould be in exiſtence. Then the queſtion is 
how that intent can be carried into execution. The plaintiff's 
counſel chiefly relied on the caſe of Loadington v. Kime: but 1 do 
not think that that «caſe, when well conſidered, militates againſt 
our deciſion in this caſe. There the deviſe was to E. Armin 
for life, and in caſe he have any iſſue male then to ſuch iſſue 
male and his heirs, and if he die without iſſue male then to B. 
and his heirs : the Court held that E. Armin took an eſtate for 
life, and that the word © iſſue” was a word of purchaſe, becauſe it 
appeared that the deviſor intended to uſe it in that ſenſe. At the 
ſame time it muſt be remembered that that caſe was founded on a 
doctrine that was very much controverted in a- ſubſequent caſe, 
Robinſon v. Robinſon, where, notwithſtanding the firſt deviſe was 
to L. Hicks for life and no longer, it was holden that the deviſee 
muſt take an eſtate-tail in order to effectuate the general i intention 
of the teſtator. It is alſo obſervable that in the caſe of Robinſon v. 
Robinfon the whole intention of the deviſor was carried into effect: 
whereas here, if M. Halley took only an eſtate for life, and died 
leaving a ſecond ſon, ſuch ſecond ſon could not have taken on the 
death of his elder brother unleſs the father took either an eſtate· 
tail or in ſee. But I think that M. Halley took an eſtate-tail, ac- 
eording to the doctrine mentioned in Robinſon v. Robinſon, 1 Burr. 
P. 41. * that where the iſſue cannot take an eſtate-tail without 
taking it through the father, the father ſhall have an eſtate-tail, 
otherwiſe not. The caſes of Dodſon v. Grew, and The Attorney 


General v. Sutton, are allo very applicable to the preſent. I doubt 


whether M. Halley took an eftate-tail in the firſt inſtance, becauſe 
that would have enabled him to defeat the limitation to his eldeſt 
fon; and therefore 1 agree with Lord Kenyon that the way to 
98 a give 
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give effect to every part of the wil is to decide that the father took 
an eſtate for life, remainder in tail to his eldeſt ſon, remainder 
in tail to the father, ſo that any children that M. Halley might 


have had even by a ſecond ventre might have taken. 


LAWRENCE J. It was clearly the deviſor's intention that his 
eſtate ſhould go to the iſſue male of M. Halley as long as there 
were any, that on failure of ſuch iſſue it ſhould go to S. Bean 
and his male iſſue, and on failure of ſuch iſſue that it Mould go 
to his own 1ight heirs. But according to the plaintiff's conſtruc- 
tion of this will, almoſt the whole of this intention might have 
been defeated ; becauſe if the eldeſt fon of M. Zalley had taken a 
fee, though but for a moment, and died, all the ſubſequent re- 
mainders would have been defeated, ſince the eſtate would then 
have deſcended to the right heirs, not of the deviſor but, of ſuch 
eldeſt ſan : ſeeing therefore the conſequence of ſuch a conſtruction, 
and ſeeing what was the general intention of the deviſor, which 
was that the eſtate was not to go to S. Bean or his iſſue until all 
the male iſſue of M. Halley were extinct, I agree with the Court 
in the conſtruction put on this will. If M. Halley had taken an 


eſtate-tail at firſt, it would have enabled | him to defeat the limita- 
tion to his eldeſt ſon: but if he took only an eſtate for life at firſt, 


with remainder to his eldeſt ſon, in tail, remainder to himſelf in 
tail, the deviſor's general intention will be effectuated better than 
by any other conſtruction. It is true that ſuch a conſtruction 


enabled M. Halley to defeat the limitations to S. Bean and his iſſue: 


but it is better that he ſhould have ſuch a power than the power of 


defeating the prior limitation to his eldet ſon, or than that the 
circumſtance of the birth of an eldeſt ſon ſhould defeat the ſubſe- 


quent limitations : we ſhall carry the deviſor' s general intent into 
effect further by this than by any other mode of conſtruction. 
The reaſoning i in the caſes of 7. be Attorney General v. Sutton and 
Langley v. Baldwin goes a great way to decide the preſent caſe. In 
the former, where the limitations only extended to the ſecond ſon 
of the firſt deviſee T. Sutton, it was holden that T. Sutton took an 
eſtate-tail in order to effeQuate the general intent of the deviſor, 
and to let in all the other ſons of T. Sutton; in the latter, the 
ſame point was alſo ruled, where the limitation Ropped at pil 
fxth ſon; notwithſtanding the expreſs deviſe in both caſes, « a 
eſtate for life,” to the firſt taker. The caſe of 4l/an/on v. Claro, 
1 Ve. 26., bears ſome reſemblance to the preſent: I am aware that 
it is diſtinguiſhable from this caſe in one reſpect, it came before 
the Court of Raney on a bill praying & an execution of the truſts 
« $ according 
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according to the will; it is however worth referring to as a caſe on 
this ſubject. 9 

Judgment for the defendant. 


CaAUrURD and Others againſt HunTER. 


ls was an action on a policy of inſurance brought by the 

plaintiffs, who were commiſſioners for the diſpoſal of Dutch 
ſhips and effects detained or brought into the ports of Great Britain 
by virtue of an act of the 35 Geo. 3. c. 80. J 21 (a), againſt one 
of the underwriters. The firſt count of the declaration ſtated that 
his Majeſty by virtue of the above mentioned act on the 13th June 
1795 by the advice of his Privy Council appointed the plaintiffs 
commiſſioners for the purpoſes mentioned in the act, and au- 
thorized them to take all ſuch ſhips and cargoes &c. into their poſ- 
ſeſſion and care, and to manage ſell and diſpoſe of the ſame to the 
beſt advantage according to ſuch inſtructions as they ſhould from 
time to time receive from his Majeſty &c. and in all other reſpects 
according to the ſaid act, and allo to give ſuch directions reſpect- 
ing the proceeds of the ſales as they were by the ſaid act authorized 
to give; and alſo granted to them all ſuch powers and authorities, 
and authorized them to perform all ſuch duties as might be granted 
or were required to be done by the commiſſioners to be appointed 
in purſuance of the ſaid act; and that before the making of the 
policies after- mentioned certain ſhips called the Houghly &c. with 
their cargoes, being ſhips and goods belonging to ſubjects and 


inhabitants of the United Provinces coming from certain parts of 


Alia and Africa and bound to certain parts of the United Provinces 


to this country. A count ſtating the nature of their truft aud averring the intereſt to be in 
but without any averment of intereſt at all, were both 


commiſſioners, and another count to the like effect 
holden good upon demurrer. | 


be lawful for his Majeſty by and with the 
advice of his Privy Council from time to 
time to grant a commiſſion or commiſſions 
under the great ſeal of Great Britain to 
three or more perſons, authorizing them to 
take ſuch ſhips and cargoes into their poſ- 
ſeſſion and under their care, and to manage, 
ſell, or otherwiſe diſpoſe of the ſame to the 
beſt advantage, according to ſuch inſtruc- 
tions as they ſhall from time to time receive 
from his Majeſty, with the advice of his 
Privy Council,” | 


E 


(a) The 21ſt / of the 35 Ges. 3. c. 80. re- 
citing that ſeveral ſhips and veſſels belonging 
to the ſubjects or inhabitants of the United 
Provinces, and alſo other ſhips and veſſels, 
having on board goods, wares, merchan- 
dize and effeQts, belonging to ſuch ſubjeQs, 
had been or might be thereafter detained in 
or brought into the ports of this kingdom, 
and that ſach cargoes and ſuch ſhips and 
veſſels might periſh and be greatly injured, 
# ſome proviſion were not made reſpecting 
che ſame, enaQts That it ſhall and may 
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1798. were by tus Majeſty's orders ſeized at ſea in their ſaid voyage by 
. the commander of one of his Majeſty's ſhips in order and to the 
gan, intent that ſuch ſhips and goods might be brought into the ports of 
Henras. this kingdom, and that the ſame had been carried into S?. Helena for 
tit the purpoſe of being brought from thence to ſome port of this 
| i kingdom; that the plaintiffs, being ſuch commiſſioners afterwards, 
on the 15th Auguſt 1795, cauſed to be made a certain policy of 
i. aſſurance, purporting thereby and containing therein that the 
1 plaintiffs by the name firm and deſcription of * The Honorable 
4 1 Commiſſioners for the Sale of Dutch Property” (the ſame being 
1 their uſual ſtile and firm of dealing) as well in their own names as 
for and in the name and names of all and every other perſon or 
perſons to whom the ſame did or might appertain in part or in all 
did make aſſurance &c. (here it ſet forth the policy in the uſual 
terms upon the ſhips and goods loſt or not loſt at and from St. 
Helena to London and the ſubſcription of it by the defendant). The 
declaration then averred that if the ſaid ſhips and goods had 
arrived at London from the faid voyage the plaintiffs as ſuch com- 
miſſioners were and would have been authorized to take them 
into their poſſeſſion and under their care, and to manage ſell and 
diſpoſe of the ſame according to the form and effect of their eom- 
miſſion and the act of Parliament, and that they were intended 
to be brought from Sr. Helena to London for thoſe purpoſes. It 
then averred that the plaintiffs ar /ach commiſſioners at the time 
of the ſailing of the ſaid ſhips from S/. Helena as after- mentioned 
and from thence until and at the time of the ſeveral lofles after- 
mentioned were interefled in the ſaid ſhips and goods to the 
amount of the ſums inſured,” and that the ſaid infurance was ſo 
made to and for their w/e benefit and account as /uch commuUſſioners. 
It then ſtated the failing of the ſhips from Sf. Helena on the 
2d July 1795 on the voyage inſured, and their ſubſequent loſs 
by the perils of the ſea on the 1ſt, 5th, 13th, and 20th September ; 
and that the plaintiffs as ſuch commiſſioners ſuſtained an average 
loſs of 40 J. per cent.; of all which the defendant had notice. + th 
breach aſſigned was non-payment. „ 

The ſecond count was to a ſimilar effect, N that i in that 
count it was averred that the intereſt was in his Majeſty. on whoſe 
account the plaintiffs had cauſed the inſurance to be made; to 
which the general iſſue was pleaded. | 

In the third count it was averred that the intereſt was in z the 
Dutch Laſt India Company, for whor benefit the inſurance was 

made 
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matze by the diteQtions of the plaintiffs, To this there was u Plea 
that the Dutch Eaſ India Company were alien enemies; and 'n 


non pros was entered as to this count. 


The fourth count was in general like the firſt, but did not aver 
the intereſt in any perſon. It ſtated that the policy was made 
by the plaintiffs as ſuch commiſſioners as'well in their 'own names 
as for and in the name or names of all and every other perſon or 
E to whom the ſame did might or ſhould appertain in part 
or in all. And it alſo contained this averment, _ that the ſaid ſhips 
or any of them were not belonging to bis Majefly or any of his ſub- 
Jeas before nor at the time of making tire policy or at the ſeveral 
times of the loſſes happening; and that the plaintiffs were the 
perſons who gave the orders and directions to the * imme- 


diately employed to effect the policy. 


To the firſt and fourth counts there was a ſpecial demurrer af- 
ſigning various cauſes; ; but the only ones on which there was any 
argument now were, as to the firſt count, that it appeared that the 
plaintiffs as ſuch commiſſioners as atoreſaid had not at the be- 
ginning of the adventure & any inſurable intereſt or concern in 
the ſaid ſhips and goods; ; and alſo that! it was not alleged nor did 
it appear that the plaintiffs or either of them or any other perſon 
or perſons whomſoever had at the beginning of the faid adyen- 
ture any inſurable intereſt or concern in the ſaid ſhips and goods. 
As to the fourth count, that it did not appear nor was It alleged that 
the plaintiffs or either of them as ſuch commiſſioners as aforeſaid 
or otherwiſe, or any other perſon or perſons whomſoever, bad any 


intereſt property or concern in the ſaid ſhips and goods, or in the 


faid inſurance. Joinder in demurrer (a). 


i, o * . 9 


(a) The policy in this caſe was declared 
by a memorandum to be on ſhips and goods, | 
viz. Houghly &c, as ſhould be thereafter de- | 
clared and valued; and there was an aver- 
mevt in the declaration that notice on the 
loſs which happened to the ſhips and goods | 
(therein mentioned) arrived in this king- 
dom before any declaration or valuation was 
or could be made of the ſaid ſhips add 
goods. And one of the cauſes of demurter 
zfipned was the want of ſuch declaration | 
or valuation.” This was ſpoken to upon the 
firſt argument and 1t was inſiſted on as a 
condition precedent to the plaintiffs* right 


- 


at opinioh, that as the loſs had happened 
before any declaration of the value could 


be made, the plaintiffs were excuſed by the 
neceſſity of the caſt from makiog any; 


and that the valpe muſt be aſcertained v pon 
an average of the value, of all the { ſhips, 
The counſel obſerved that the plaintiffs 
wight have declared the value acdofding to 
the truth of the caſe after the notice of the 
loſs had arrived: bet, ia, deference to the 
opinion thrown out by the Court, they did 
not pteſs this part of the argument any 
farther, and it was not ipoken to again on 
the ſecond argument, 


to recover, But the Court then intimated \ 
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128. This caſe was argued in Trinity term laſt by Ciles in ſuppott of 


—— the demurrer and Part contra, and now by Law in ſupport of 


Cravrurd 
again, the demurrer and Wood contra. 


9 Arguments in ſupport of the demurrer. 
As to the firſt count, averring the intereſt in the plainiff as 
commiſſioners. They had at the time when the inſurance was 
effected only an intereſt in expectalion in the ſhips and cargoes 
when they ſhould arrive, and no caſe has yet gone the length of 
determining that that is an inſurable intereſt. Their authority to 
manage ſell and diſpoſe of the property (in doing which an in- 
tereſt would ariſe to themſelves) was not to commence until the 
arrival of the property in a Briti/h port, which event never took 
place, and conſequently their intereſt never attached : and they 
are eſtopped to aver an intereſt in themſelves ar the time againſt 
that which appears on the record. Co. Lit. 352. b. In order to 
found an inſurable intereſt It has always been required that if the 
right of property in the thing inſured were not in the affured, at 
leaſt he ſhould have the actual poſſeſſion or control over it; ſome- 
1 thing which he might abandon to the underwriter in caſe of 
* damage or the loſs of the voyage. In Le Cras v. Hughes (a), 
which was an infurance by the captors of prize taken at Omoa by 
. his Majeſty 8 forces, there was a preſent poſſeſſion in the aſſured 
48 with an inchoate right of property founded on the prize act and 
the King' 8 proclamation. _ So in Grant v. Parkinſon (b), which 
was an inſurance on a valued policy on the expected profits of a 
cargo of molaſſes belonging to the Plaintiff, who had a contract 
with Government to ſupply the army with ſpruce beer, the in- 
ſurance was holden good: but there alſo the plaintiff had an ac- 
''8 tual property in poſſeſſion in the ſubject- matter inſured out of 
8 which the profits were to ariſe ; in other words the ſubject- matter 
itſelf was of ſuch increaſed value to the plaintiff in caſe” it had 
arrived., So in caſe of a conſignment, tried before Lord Kenyon 
at Caildball, Flint v. Le Meſurier (c), the conſignee, who, it was 
holden might inſure his intereſt in the commiſſions, had a direct 
property in the goods themſelves. By virtue of the conſignment 
he might have maintained trover for them, or he might have aſ- 
ſigned over his intereſt in the bill of lading. uch an intereſt 
was capable of being preciſely calculated. But all thoſe caſes 
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differ from the preſent, where the plaintiffs had neither jus in re 
or ad rem. | 'They had no property or right of poſſeſſion in the 


goods until their arrival in this kingdom. If before that event 


any wrong: doer had taken poſſeſſion of them, they could not have 
maintained any action to recover them back. This is more like the 
caſe of Lowry v. Bourdieu (a), which was an inſurance on a com- 
mon bond for 26, oool. given by the captain of an Eaft Indiaman, 
payable in the event of the loſs of the ſhip : this the Court held 
to be a gaming policy, as the aſſured had no kind of intereſt in 
the ſhip itſelf, although by the arrival of the ſhip the captain would 
have been in a better condition to diſcharge his obligation. So in 
Tonge v. Watts (b) it was holden that freight could not be inſured un- 
til the goods were on board the ſhip, becauſe till then the right to 
freight does not attach, whatever juſt expectation there may be of 
profit from the adventure. In Aulen Kempe v. Vigne (c) this 
Court held that perſons intereſted in the cargo could not inſure 
againſt the non- arrival of the ſhip; and yet they were as much 
intereſted in the arrival as the plaintiffs were in this caſe. Per- 
ſons having property at ſtake in foreign ſettlements have a direct 
intereſt in the arrival of ſhips of force ſent out for their pro- 
tection, yet that is not an inſurable intereſt, becauſe not connected 
with the property in the ſhips themſelves. 

Then as to the fourth count, in which no iatereſt is averred in 
any particular perſons; there is this preliminary objection, that it 
is repugnant in ſubſtance and therefore void; for it avers nega- 
tively. that none. of the ſhips inſured belonged to bis Majeſty or any 
of bis ſubjefts (which averment was made in order to take the 
caſe; if poſſible out of the 1ſt ſect. of the 19 Geo. 2. c. 37, whereby 
inſurances © intereſt or no intereſt” or without benefit of ſalvage 
to the aſſurer on ſhips or goods belonging to his Majeſty or 
any of his ſubjects are prohibited); whereas theſe ſhips baving 
been ſeized, as appears upon the record, under his Majeſty's or- 
ders and being in the immediate cuſtody of his Majeſty's officers 
by whom the ſeizure was made, were ſhips and goods belonging 
to his Majeſty; All ſhips ſeized either as prize or otherwiſe under 
the authority of the Crown belong to the Crown until the property 
is adjudged to the former owner, or to ſome other as captor. 
But at all events it ought to have been ſpecifically averred in this 
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count that there was an intereſt in ſome perſon, eſpecially fince 


the act of the 19 Geo. 2. It was even neceſſary ſo to aver before; 
and that neceſſity was only obviated or evaded by agreeing to diſ- 
penſe with the proof of intereſt, to remedy which miſchief the ſtatute 
was made. In Depaba v. Ludlow (a) it is indeed 1aid that the words 
* intereſt or no intereſt” or © without further proof of intereſt - 
than the policy itſelf” were introduced to obviate the neceſſity of 
proving the value : but before that it had been ſettled in Goddart 
v. Garret () in Chancery, that inſurances by perſons having no 
intereſt, though' with ſuch words in the policy, were void. Upon 
Inquiry into the precedents (c) before the 19 Geo. 2. it appears 
that either there was an averment of intereſt, or words in the 
policy diſpenſing with the proof of it, and ſometimes both ; this 


with the exception of one in Cliffs Entries 77. One in 16 53, 
precedents in the Upper Bench, contains a direct averment of 


Intereſt. ' Another of Goram v. Swecting, and the ſame plaintiff 


againſt two other defendants, 2 Saund. 200. contains the diſpenſa- 
tion of proof in the policy; but there alſo is notice of aban- 


donment ſtated, which is tantamount to an averment of in- 


tereſt. Vidian 26 & 48. * out precedents of valued policies 
4 without further account“; though the latter alſo contains an 
averment of intereſt in an aliquot part of the ſhip inſured. 
Another” of Evans v. Lucas in Meth. Nov. 37., and another of 
Grantham v. Caryon, in P. 44+, are both © without further ac- 
count; notwithſtanding which the former contains an averment 
of intereſt. In modern times they referred to precedents of Ser- 
jeant Pool#s; one of Gatton and another v. Dickenſon in 1741, 


where though the policy was without further account, yet there 


was alſo an averment of intereſt. Another from the fame book 


of Goſtlin v. Thorpe in 1736 where the inſurance was on intereſt or 


no intereſt and without further account. Another in 1738 of 
Blake and another v. Duncalf contains an expreſs averment of in- 
tereſt in a third perſon for whole benefit the inſurance was effected. 


All the precedents ſince the ſtatute contain an averment of intereſt. 
he neceſſity of that act aroſe from a notion that the Courts of 
Law thought themſelves bound by the agreement of the party to 


diſpenſe with any other proof of intereſt than the production of 


the policy itſelf. Yet the Courts of * would. give relief 


(e) This was defired by the Court on the 


(a) Cim. Rep. 360, 
er argument. 


{8) 2 Vern, 269. 6 1s form 


- againſt 
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againſt ſuch 'agreements where in fact there was no intereſt, by 
ordering the policy to be delivered up to be cancelled. The act 
in form is directed againſt policies having ſuch clauſes: and in 
order effectually to prevent ſuch inſurances, it took away the 
means of effecting them. But even before this act, it was illegal 
to inſure without intereſt, where the fact could be proved. In- 
dependently of the ſtatute, the inſurance as ſtated in the count is 
illegal, according to the well-known doctrine (a) that all wagers 
againſt the policy of the State are bad. Then as to the ge- 
neral allegation that the inſurance was effected by the plain- 
tiffs for and in the names of all perſons who might be intereſted; 
although it is large enough to comprehend all perſons who are in 


19 
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ſact intereſted, yet it was never holden that an inſurance pur- 


poſely made for the benefit of one individual could be transferred 
by him to the benefit of another not intended to be protected by 
it at the time. Neither could the inſurance under thoſe general 
words be conſidered as made for the benefit of the King, in whom 
no intereſt is averred in either the firſt or fourth counts: and it 
may even be doubted whether ſuch an inſurance by individuals 
in truſt for the King could be maintained in law, on account of 
the dignity of his office. Hardr. 468. He does not ſue in the 
name of another in the caſe of a choſe in action aſſigned to him, 
but in his own name. Bro. Abr. "OW 40. Neither can the 


1 have feoffees to his uſe. 16. 41. 
Lord KEenyoN ſaid there was no nid but that there * be 


a truſt for the Crown. It was ſo conſidered in the d caſe of 


Burgeſs v. Nbeate, 1 Black. Rep. 123. 
Arguments in ſupport of the declaration. 


As to the objection to the firſt count that there was no inſurable 
intereſt in the plaintiffs; it may be anſwered that they have an 
intereſt in the ſubject- matter, not indeed for themſelves, but as 


truſtees for the public under the act of Parliament, which was paſ- 


ſed to ſecure the property of ſuch perſons as ſhould be eventually 
entitled to it; and it never was doubted but that a truſtee might 
inſure for the benefit of his ceſtui que truſt. The ſtatute gives the 
plaintiffs a power 70 manage fell and difps/e of the property when 
it comes to this kingdom, and the produce is to be diſpoſed of as 
the King and Privy Council ſhall direct. In giving this power the 
Legiſlature neceſſarily gave the means of doing whatever was 


(a) Vide Geod v. Elliott, ante, 3 vol. 693. 
5 25 neceſſary 
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neceſſary and proper fot: the ſecurity. bf the property itſelf, and 
amongſt the reſt the authority to inſure it. At the time when the 
inſurance was effected the property was in the actual poſſeſſion of 
the King's officers, and in tranſitu to this kingdom, for the purpoſe 
of being placed under the ſuperintendence and control of the plain- 
tiff: they were therefore clearly truſtees, having a direct intereſt 
in the event of the goods arriving in this country, which were in 
effect conſigned to their care. Their authority did not (as is con- 
tended). reſt merely in expectancy; for their commiſſion was 
actually iſſued at the time of the inſurance. The difference, if any, 
between this caſe and that of Le Cras v. Hughcs (a) is in favor of 
the plaintiffs; for in the latter there was no right whatever in the 
captors till condemnation; the right was either in the Crown or in 


the original owners. That was more truly the caſe of an expected 


intereſt, yet it was holden to be inſurable. There the contingency 
was the future condemnation, which was to veſt the right; here it 
was the future arrival which was to give the excluſive poſſeſſion: 
the principle of both is the ſame. But Lord Mansfield. there 
alſo ſaid that a prize-agent had an inſurable intereſt in his future 
commiſſion, which is a much ſtronger caſe, than the / preſent ; 
for ſuch an agent has neither the poſſeſſion nor the property of the 
ſubject- matter. As to the caſe of Lowry. v. Bourdieu (b) ; that was 
in fact an inſurance on a debt; it was clearly therefore a gaming 
policy. The ſame anſwer applies to the caſe of an inſurance on 
freight where no goods are ſhipped at the time. This is. moſt 
like the common caſe of a conſignee, who. (it has been holden) 
may inſure his future contingent intereſt in the arrival of the 
goods; and there if the goods never arrive his intereſt does not 
attach, It is not neceſſary that the aſſured ſhould have the legal 
intereſt in the goods at the time of ſuch inſurance ;: for ſuppoſe 


they are conſigned either to Hamburgh or London according to fu- 


ture contingent circumſtances, yet both correſpondents may inſure. 
As to the fourth count; it does not appear to be neceſlary, 
from the courſe of the precedents, to aver an intereſt in any perſon, 
unleſs the caſe falls within the act of the 19 Geo. 2, and that 


is negatived by the averment in this count. In Goram,v. Sweet- 


ing (c) no intereſt was averred; and that omiſſion is not ſupplied 
by the ſtipulation in the policy that it ſhall be without further ac- 
sount; for that only means * further account of the value, and 


— 


(a) Park's Inſur. 307. {5) Dougl. oct. ed. 467. {c) 2 Saund. 200. 
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not of the intergſi; and therefore ſuch a ſtipulation would not be 


1 * A or” a e and proving an intereſt 


48; | en it is raig that the plaintiff was poſſeſſed of an ithot part 


of the'ſhip, yet there is no averment of any intereſt in the goods, 
and the policy declared on was on both. It is admitted that there 


is no ſuch averment in the Precedent in Cliff's Entries 77. Thie 


caſe of Goddart v. Garrett (a) cannot be accurately reported as to 
what is there ſaid, that inſurances by perſons having no intereſt 
were void; for in Afeeveds v. Cambridge (3), which was ſome years 
afterwards, the Court held that it was immaterial whether or not 
the aſſured were intereſted”: in 'the ſubject of the inſurance; and 
that determination aetounts for the alteration of the law after- 
wards by the 19 Geo. 2. With regard to the ohjection of repug- 
nancy in this count, it does not appear to be well founded; for 
ſtating that the ſubject- matter of the inſurance was taken by the 
King' s ſhips is no averment of intereſt in the King, the property in 
Prize not being altered before condemnation. Therefore at any 
rate this count may be ſuſtained, where no intereſt | is averred ! in 
any particular perſon, but the inſurance 1s ſtated to have been 
made for the 1 of thoſe who thould appear to be in 0 
concerned. 2 

1n reply. It was anſwered that if the perſons procuring a 
Policy t to be effected had no intereſt or authority i in the ſubject· 
matter of inſurance at the time, no ſubſequent intereſt or authority 
.could make it good. That the plaintiffs could not in any event 
maintain their action as truſtees for the Crown; becauſe i in the 
firſt count the intereſt was expreſsly averred. to be in themſelves 3 
and in the fourth count all intereſt in the Crown is expreſsly 


negatived. As to what was ſaid by Lord Mansfield at the end 
of the Omoa caſe, _ that a Prize- agent might inſure his com- | 


miſſion, it was at moſt an obiter dictum, and is contrary to 
the principle of decided .caſes, unleſs ſuch agent were in poſſeſſion 


of the bills of Jading or ſome other document of property in the 


ſubject- matter. 
Lord KxnyoN Ch. 3. When this caſe was 55 on the 


former occaſion, the novelty of it perhaps raiſed ſome doubt 


which required farther examination, but now that we have had 
an n opportunity of conſidering the. caſe more fully, 1 have arrived 
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neceſſary and proper fot: the ſecurity of the property itſelf, and 
amongſt the reſt the authority to inſure it. At the time when the 
inſurance was effected the property was in the actual poſſeſſion of 
the King's officers, and in tranſitu to this kingdom, for the purpoſe 
of being placed under the ſuperintendence and control of the plain- 
tiffs: they were therefore clearly truſtees, having a direct intereſt 
in the event of the goods arriving in this country, which were in 
effect conſigned to their care. Their authority did not (as is con- 
tended) reſt merely in expectancy; for their commiſſion was 
actually iſſued at the time of the inſurance. The difference, if any, 
between this caſe and that of Le Cras v. Hugbes (a) is in favor of 
the plaintiffs; for in the latter there was no right whatever in the 
captors till condemnation; the right was either in the Crown or in 
the original owners. That was more truly the caſe of an expected 
intereſt, yet it was holden to be inſurable. There the contingency 
was the future condemnation, which was to veſt the right; here it 
was the future arrival which was to give the excluſive poſſeſſion: 
the principle of both is the ſame. But Lord Mansfield there 
alſo ſaid that a prize-agent had an inſurable intereſt in his future 
commiſſion, which is a much ſtronger caſe than the preſent ; 
for ſuch an agent has neither the poſſeſſion nor the property of the 
ſubject- matter. As to the caſe of Lowry v. Bourdieu (b); that was 
in fact an inſurance on a debt; it was clearly therefore a gaming 
policy. The ſame anſwer applies to the caſe of an inſurance on 
freight where no goods are ſhipped at the time. This is. moſt 
like the common caſe of a conſignee, who (it has been holden) 
may inſure his future contingent intereſt in the arrival of the 
goods; and there if the goods never arrive his intereſt does not 
attach. It is not neceſſary that the aſſured ſhould have the legal 
intereſt in the goods at the time of ſuch inſurance; far ſuppoſe 
they are conſigned either to Hamburgh or London according to fu- 
ture contingent circumſtances, yet both correſpondents may inſure, 
As to the fourth count; it does not appear to be neceſſary, 
from the courſe of the precedents, to aver an intereſt in any perſon, 
unleſs the caſe falls within the act of the 19 Geo. 2, and that 
is negatived by the averment in this count. In Goram v. Sweet= 
ing (c) no intereſt was averred; and that omiſſion is not ſupplied 
by the ſtipulation in the policy that it ſhall be without further ac- 
£ount ; for that only means © further account of the value, and 


(a) Park's Inſur. 307. {5) Deugl. oct. ed, 467. (c) 2 Saund. 200, 
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not of the interęſi; and therefore ſuch a Ripulation would not have 


ſuperſeded the neceſſity of averring and proving an intereſt 


if that were required by law. Again in the precedent from Vidian 
48; though it'is ſaid thatthe plaintiff was poſſeſſed of an aliquot part 


of the ſhip, yet there is no averment of any intereſt in the goods, 
and the policy declared on was on both. It is admitted that there 


is no ſuch averment in the precedent in Cliff's Entries 77- The 


caſe of Goddart v. Garrett (a) cannot be accurately reported as to 
what is there ſaid, that inſurances by perſons having no intereſt 
were void; for in Afeeveds v. Cambridge (5), which was ſome years 
after warde, the Court held that it was immaterial whether Or not 
the aſſured were intereſted in the ſubject of the inſurance; and 
that determination accounts for the alteration of the law after- 
wards by the 19 Geo. 2. With regard to the objection of repug- 
nancy in this count, it does not appear to be well founded; for 
ſtating that the ſubject- matter of the inſurance was taken by the 
King's ſhips 1 is no averment of intereſt in the King, the property in 
prize not being altered before condemnation. Therefore at any 
rate this count may be ſuſtained, where no intereſt i is averred in 
any particular perſon, but the inſurance is ſtated to have been 
made for the benefit of thoſe who ſhould appear to be in fact 
concerned. | 

1n reply. It was anſwered that if che perſons procuring a 
policy t to be effected had no intereſt or authority in the ſubje&- 
matter of inſurance at the time, no ſubſequent intereſt or authority 
could make it good. That the plaintiffs could not in any event 
maintain their action as truſtees for the Crown; becauſe in the 
firſt count the intereſt was expreſsly averred to be in themſelves; . 
and in the fourth count all intereſt in the Crown is expreſsly 
negatived. As to what was ſaid by Lord Mansfield at the end 


of the Omoa caſe, . that a prize-agent might inſure - his com- 


miſſion, it was at moſt an obiter dictum, and is contrary to 
the principle of decided caſes, unleſs ſuch agent were in poſſeſſion 
of the bills of lading or ſome other document of property in the 


ſubject- matter. 
Lord KEN TON Ch. 4 7 When this caſe was argued on the 


former occaſion, the novelty of it perhaps raiſed ſome doubt 


which required farther examination, but now that we have had 
an opportunity of conſidering the caſe more fully, I have arrived 
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1798. at the concluſion (perfectly ſatisfactory to my own mind) that the 
. claim of the plaintiffs cannot be reſiſted. When this inſuranee 
Fn was effected the ſhips in queſtion were at St. Helena and were 
ſoon afterwards to come to this country to the plaintiffs as truſ- 

tees; the plaintiffs inſured in the character of truſtees; ; the under- 

writers knowing the ſtatute, which had then recently paſſed, muſt 

| have known what kind of intereſt the plaintiffs had. in this pro- 

Be perty; and knowing all this, they took the premium from the 
plaintiffs conſidering them as having a right to make the in- 

ſurance, and when the oſs happened they refuſed to pay what 

they had engaged to pay, pretending that the plaintiffs had no 

right 10 make the igſurangę | een ene however as this 


renn 


jection, 120 bas a night t. to inſiſt upon 10 i in a a Court of "Som od 
the firſt queſtion here 1 is whether or not ĩt has not been decided i in 
cales analogous to the preſent that this is ſuch an intereſt as may 
be inſured ; I think it has. The ſhips, having been ſeized at fea 
by his Majeſty s ſhips of war for the purpoſe of being brought to 
this country, were at 2. Helena, and were coming here. to be 
under the care management and diſpoſal of the commiſſioners ap- 
Pointed by the act of Parliament which has been alluded to; having 
Mil been ſo ſeized, they could not come here under any other manage- 
j [ ment or to any other perſons than to the plaintiffs, as truſtees. 
1 | Then can a truſtee inſure? there is no doubt but he may. It was 
faid however in the courſe of the argument 1 that there cannot be a 
| truſtee for the Crown: but that argument was ſoon abandoned, 
1 as untenable; and certainly it cannot be ſupported. . Then can a 
=_ conſignee inſure? Surely he may. Can an agent for prizes in- 
1 fure? Certainly; and theſe plaintiffs are like agents for prizes. I 
never ſhall ſpeak lightly of any opinion given by Lord Man field. 
whether or not I ſhould agree to every thing that was ſaid i in the 
Omoa caſe I am not now prepared to ſay, not having heard it argued: 
when ſuch a caſe comes before us I ſhall determine it as well as I 
can, always giving great weight to the deciſions of ſo able a Judge 
as Lord Mansfield. But with one part of that caſe I fully concur, 
and on that no doubt can be entertained, namely, that an agent for 
prizes, though he has not the poſſeſſion, has ſuch an intereſt in 
the ſhips coming home that he may inſure; and in ſo decid- 
- ing, Lord Mansfield only proceeded on principles previouſly ſet 
tled and eſtabliſhed. Therefore as well on the authority of that 
caſe as on certain poſitions which :muſt be admitted on all hands, 
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I am of opinion that the plaintiffs are entitled to our judgment on 


tlie firſt count. 

The ſecond queſtion, whether or not the plaintiffs may declare 
in the manner in which the fourth count is framed, depends 
(I think) on the conſtruction of the ſtatute 19 Geo. 2. c. 37. 

Notwithſtanding what has been ſaid in the argument on behalf of 
the defendant, I think that at common law a perfor might have 
-infured without having any intereſt.” And this is in ſome meaſure 
proved by the caſe cited from 2 Vernon; ſince that an application 
was made to the Court of Chancery to have the policy delivered 
up: for that Court ſometimes relieves, as was ſaid by Sir J. Ye/y/l 
in Cowper v. Coteper (a), againſt the rigour of the law, when cer- 
tain circumſtances are diſcloſed to induce that Court ſo to interfere. 
But the preamble and enacting part of the ſtat. 19 Geo. 2. c. 3. 
remove all doubt on this point. It recites the miſchief and in- 
conveniences that had ariſen from the making of aſſurances intereſt 
or no intereſt, and then it' enacts (not declaring) that no ſuch 


aſſuranee ſhall be made, except in certain caſes which for very 


wiſe and politic reaſons were excepted. Therefore I am ſatisfied 
that this count 1s good, unleſs it be on an inſurance prohibited by 
that ſtature, But'that-fatute only applies to'* ſhips belonging to 
his Majeſty or any of his ſubjects, and does not extend to foreign 
ſhips. The defendant's counſel then wiſhed us to conſider theſe 


ſhips as belonging to the Government of this country: but that 
cannot be fo conſidered; for the property in captured ſhips is not 
altered before condemnation in the Court of Admiralty. 
ASHHURST J. The principal queſtion in this caſe ariſes on the 
fourth count of the declaration, namely, whether 'or not it can be 
ſupported for want of an averment of intereſt in the plaintiffs in the 
ſubject- matter inſured; as to which I am of opinion that the declara- 
tion is good without ſuch an averment. For in the firſt place this 
does not ſeem to be a caſe that falls within the purview of the ftatute 
againſt gaming policies. But without entering into that, it does in 
the preſent caſe appear to be ſufficiently clear that the plaintiffs were 
intereſted. It does not in any caſe appear to be neceſſary that 
there ſhould be any technical form of words made uſe of by way 
of averment of intereſt; it is ſufficient if the fact appear to be ſo. 
Here was a ſeizure of enemy's property, and then it veſted in 
the Crown. Suppoſe the ſubject of the inſurance had been an 
— s ſhip taken as prize in time of war ar by a King's ſhip, and 
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the captain as ſuch had inſured her, I ſhould conceive luch in- 
ſurance would be good, as the matter is of public notoriety, and 
the underwriters from ſuch a deſcription muſt have ſufficient 
notice of the property. The information given to the under- 
writers by the plaintiffs on the face of the preſent declaration is 
matter of equal notoriety; for it ſhews the act of Parliament by 
which a power and authority was veſted in the Crown for the 
ſeveral purpoſes therein mentioned, and that the plaintiffs were 
appointed commiſhoners by. the King to take care of ſuch pro- 


perty of a certain deſcription as might come into their hands, and 
that this was property of that deſcription. - This ſeems to be all 


that the underwriters could have occaſion to know, and that the 
plaintiffs were in the nature of agents. The plaintiffs did not 
affect to make this inſurance in their own right, but as truſtees for 
thoſe perſons who ſhould eventually be entitled to it. Therefore 


1 am of opinion that the declaration is ſufficient. 


GROSR J. J do not agree with my Brother Afbburſt | in one 


part of his opinion, namely, that the property in theſe ſhips. was 


in the Crown, becauſe the, property could not be akered batore 
condemnation, R 

The firſt queſtion. in this, caſe. is, ADs tbe *s plaintiffs 
had an inſurable intereſt in the ſhips and goods inſured. Now 
they. were either truſtees, conſignees, or agents, for thoſe who 
might eventually be entitled to the produce. If they were truſtees 
or conſignees, it ſeems admitted that they might have inſured. 
And if they be conſidered as agents, then they had an inſurable in- 
tereſt, according to the deciſion in the Omoa caſe. As to the other 
queſtion; whoever reads the ſtat. 19 Geo. 2. muſt ſee what the 
law was before the paſſing of that act. Before that time a wager- 
ing policy was not illegal, The words of that ſtatute clearly ſhew 
that before that time any perſon might have inſured without in- 
tereſt ; therefore it is not neceſfary to aver intereſt in any caſe not 
prohibited by that act. And this caſe: does not come within the 
prohibition of that act, becauſe it was an inſurance on foreign ſhips. 

LAWRENCE J. With regard to the ſuppoſed contradiction on 
this declaration, the argument. is thus ; by a reference to the in- 
troductory part of the declaration, which applies to all the counts, 
it appears that the ſhips and goods were the property of the 
Crown, and therefore it is a contradiction afterwards to ſay that 
they were not the property of his Majeſty or any of his ſubjects, 
But the foundation of that argument fails; for it only appears that 
4 they 
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they were taken by his Majeſty 's ſhips and were in the poſſeſſion 


of the Crown, without ſhewing that the Crown had any right to 
them, which certainly does not amount to an averment that the 
property was in the Crown; and that which is taken by the 


Crown not in a ſtate of hoſtility does not thereby become the 


property of the Crown. On the other parts of the caſe, I need 


—_ ſay that T agree with the reſt of the Court. 
Judgment for the plaintiffs. 


Mz ox and others againſt Humrury. 


BADER had obtained a rule calling on the plaintiffs to ſhew 

cauſe why the defendant, an inſolvent debtor, ſhould not be 
diſcharged out of execution for a defect in the note given to him 
for the weekly payment of 3 5. 64d. under the Lords' act. The 
objection was that it was only ſigned by one of the three plaintiffs, 
who ſigned for himſelf and partners, but it did not appear (it was 
contended) that they were partners, or that the one who did ſign 
had any authority from the tvro others to ſign for them; and the 
ſtatute enacts that the debtor ſhall be diſcharged © unleſs ſuch cre- 
ditor or creditors, who ſhall have charged any ſuch perſon in execu- 
tion as aforeſaid, doth or do inſiſt upan ſuch priſoner being detained 
in priſon, and ſhall agree by writing ſigned with his or their name 


or names to pay and allow weekly a ſum? &. And the caſe of 
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Wedneſday, 
Nov. 14th. 


When a 
debtor is in 


execution at 


the ſuĩt of ſe- 
veral plain- 
tiffs on a 
joint debt, 
one of them 
may give a 
note for the 


weekly pay- 


ments of 

34. 6d. under 

the Lords? 
act, ſigned by 

die alone 

4 for himſelf 

and part- 

ners.“ 


the King on the proſecution of Moore and Wife and others v. | 


Wilkinſon, ante, 7 vol. 156. was cited. 
Lawes: now ſhewed cauſe againſt the rule. The ſtatute has 
been complied with by one of the plaintiffs having given a note 


for himſelf and the other plaintiffs, who appeared on the declara- 


tion and by the evidence given at the trial to be partners. It is 
a valid note againſt the three plaintiſſs, and an action may be 
maintained upon it againſt them all. This caſe is diſtinguiſhable 
from that referred to, where the leſſors of the plaintiff were not 
partners, and where the note was only given by one of the leſſors 
for himſelf alone, not for himſelf and the other leſſors. 

Per Curiam. In the caſe cited the different leſſors of the plain- 
tiff might have been ſuing on diſtinct titles, and there the note 
was only given by one of them for himſelf. But here a valid note 
has been given by one of the Plaintiffs, Partners, for himſelf and 

Vor. VIII. the 
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1798. the other plaintiffs, which is binding on them all. The Maſter 
Aer Alſo informs us, that this is the uſual mode in which ſuch. notes 
again# are given. 


Hoke 
UMPHRY. Rule diſcharged. 
dit, The Kine again J. Brows. 


A commit- © priſoner was brought up by writ of Labeas corpus directed 
po e to the keeper of the houſe of correction at Reading, to- 
hs, <7 ary gether with the warrant of his commitment, which was as follows. 
under tne County of Berkt, to wit; E. Thornhill Eſq. one of the juſtices 


Oo. 3. 
588. ſhould &c. to the conſtables &c. and keeper &c. Theſe are to command 


t 1 h . oO -* 
ard nog you the ſaid conftables &c. to convey and deliver into the cuſtody 


bende win of the ſaid keeper &c. the body of Fames Brown, being convicted 

he impſe= before me by his own confeſſion and otherwiſe of being a rogue 

houſebreak= and vagabond within the meaning of an act of Parliament in this 

ing pon im caſe made, at Wantage in the ſaid county on the 17th Ofober 

22 _ inſtant, by then and there having upon him many pick-lock keys, 
two crows, and other implements, with an intent feloniouſſy to 
break and enter into a dwelling-houfe there. And you the ſaid 
keeper are hereby required to receive the ſaid James Brown into 
your cuſtody in the ſaid houſe of correction, and him there ſafely 
to keep until the next General Quarter Seſſions of * Peace &c.“; 
dated 22d October, 38 G. 3. 

Erftine and Lawes now moved that the priſoner might be 
diſcharged out of cuſtody for the inſufficiency of the warrant of 
commitment. The ſtatute 23 Geo. 3. c. 88. which extends the pro- 

viſions of the general vagrant act of the 17 Geo. 2. r. 5. extends 
only to perſons “ apprehended, having upon them any pick-lock | 
&c. with an intent felonioufly to break and enter any dwelling- 
houſe” &c, which muſt mean perfons having ſuch implements 
found upon them at the time of their apprehenſion. Now there 
is nothing ſtated in this commitment to ſhew that the priſoner 
was apprehended in the predicament mentioned in the act. This 
cannot be aided by the general vagrant act, grounded on a con- 
feſſion of the priſoner that he is a rogue and vagabond; becauſe 
it is not a confeſſion of any particular fact which conſtitutes him 
ſuch, but of the law itſelf, and therefore will not conclude the 
Party. INT. cited R. v.,York 5 Burr. 2684. and R. v. Judd, 
anita, 
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ante, 2 vol. 255-, to ſhew that the warrant muſt ſtrictly purſue the 
authority given to the magiſtrate to commit, | 

Milles in ſupport -of the commitment. The 2pprehenſion of 
the offender is no part of the offence, and therefore need not be 
ſtated. It is ſufficient, according to Hawkins, to ſtate the ſubſtance 
of the offence with convenient certainty, Here it appears that the 
defendant was found with implements of houſebreaking upon 


him, and that he intended therewith to break open a dwelling- 


houſe feloniouſty at Wantage on the 17th of October; and that is 
one of the offences deſcribed in the act. 

Lord Kenyon Ch. J. 
jection; but I am afraid it is well founded. 


Per Curiam Priſoner diſcharged. 


Wilks againſt ADCock. 


1 defendant obtained a rule calling on the plaintiff to ſhew 
cauſe why the bail-bond, given to the ſheriff of M:iddle/ex 


in this caſe, ſhould not be delivered up to be cancelled, on the de- 


fendant's entering a common appearance, on account of a defect 
in the affidavit to hold to bail. It was ſtated in the affidavit that 


the defendant was indebted to the plaintiff in 5884. and upwards 
for principal and intereſt due upon a bill of exchange or order for 
5531. 12%. drawn by one D. Henſ/haw upon and accepted by 'the 
defendant, payable to the plaintiff or order. But 


The Court (after cauſe had been ſhewn againſt the rule) were of 


opinion that the affidavit was ſufficient for the purpoſe of holding 
the defendant to bail, it appearing on the whole of the affidavit 
taken together that the debt aroſe on a bill of exchange, which was 
in ſubſtance ſet forth. And that on @ rule of this kind the de- 
fendant's counſel could not reſort te the declaration (which in ar- 
gument had been attempted) in order to ſhew that this was an 
order only for payment of money and not a bill of exchange. And 


th 
10 Diſcharged this rule. 


But afterwards the defendant obtained another rule, on reading 
the declaration and the affidavit to hold to bail, calling on the 
plaintiff to ſhew cauſe why the bail- bond ſhould not be delivered 


up to be cancelled on the defendant's entering a common appear- 
ance, 


4 
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again 
J. Bxown. 


I yield with great reluQance to the ob- 


Dur ſaay, 
Nov. 15th. 


An affidavit 
to hold to 
bail ſtated 
that the debt 
aroſe “ on 4 
bill of ex- 
change or or- 
der for &c 
drawn by 4. 
upon and ac- 
cepted by the 
defendant, 
payable to 
the plaintiff; 
and upon the 
affidavit alone 
the Court re- 
fuled to order 
the bail- bond 
to be deliver- 
ed up. 
But the in- 
ſtrument de- 
clared upon 


appearing 


no: to be a 
bill of en- 


change, the 


Court or 
reading the 
afidavit and 
the declarg- 
tion ordered 


the bai'-bond 


to be given 
up, on the 
defendant's 
filing com- 
mon bail. 
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ance, on the ground that the defendant had been holden to bail on 


a bill of exchange and that the plaintiff had afterwards declared 
upon an order. The declaration ſtated that D. Henſbaus on the. 

21ſt of June 1797 according to the uſage and cuſtom of mer- 
chants made his certain bill of exchange in writing, directed to the 


defendant, requiring him to pay to the plaintiff or order 5537. 126. 
« out of the monies which he (the defendant) might receive of 
8. Bayard, American agent, when received, with the lawful in- 
averring that after the making of the ſaid bill & the de- 


fendant had received of S. Bayard a large ſum of money more 


than ſufficient to pay and diſcharge the ſaid bill &c. 


Thurſda iy 


Now. 15th. 


Bail to the 
ſheriff are Ii. 
ble to the 
plaintiff *s 
whole debt 
(without re- 
gard to the 
jum ſworn 
to) and coſts, 
provided they 
do not exceed 
the penalty 
of the bail - 
bond. 

If the ſheriff 
diſcharge the 
defendant 
without tak- 
ing a bail- 
bond, the 
Court will 
not permit 
the latter to 
file common 
bail on pay- 
ing the ſum 
ſworn to, if 
the plaintiff 
have any 
claim on him 
beyond that 
ſam. 


And for this variance, after cauſe ſhewn, 


The Court made this 
Rule abſolute (a). 


(a) Gibbs and Onflow in ſopport of the rules. 
Erfteine againſt them. 


STEVENSON again CAMERON. 


. plaintiff recovered a debt of 84 J. 195. 64. againſt the 
defendant before the Lords of Council and Seſſion in Scotland, 


with 211. 75. 6 d. for coſts: but before the coſts were aſcertained 
and the judgment complete the defendant came to England, where 
he was arreſted by the plaintiff on an affidavit in which only the 
ſum of 84 J. 19s. 64. was ſworn to as the debt. The ſheriff 
diſcharged the defendant out of cuſtody on his depoſiting a ſum 
of money as a ſecurity without taking any bail- bond; and then 
the defendant obtained a rule calling on the plaintiff to ſhew cauſe 
why on payment of 841. 195. 6 4. he ſhould not be permitted 
to file common bail. . | 

Gurney, in ſupport of the rule, relied on the caſe of Fack/on v. 
Haſſell (a), where it was holden that the bail were not liable be- 
yond the ſum ſworn to and the coſts; and on the.rule of Court 


5 Geo. 2., by the expreſs words of which the bail are not anſwer- 


able beyond that ſum. 
Marryat contra, This is not an application by the bail but by 


the defendant himſelf. As the ſheriff. has neglected his duty, by 
- diſcharging the defendant. without taking a bail-bond, the plain- 


(a) Deugl., 330. 5 
15 ts tiff 
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tiff ought to be put in the fame ſituation as if the ſheriff had per- 

formed his duty. Now if a bail-bond had been taken, the bail. 
to ibe ſbeniſ would have been liable to the extent of the penalty 
of the bail- bond, under which the plaintiff might have recovered 
his whole debt and cofts. Mztchell v. Gibbons, 1 H. Bl. Rep. 76; 
and Orton v. Vincent, Corpp. 71., in which a ſimilar caſe of Savage 
v. Meſt, ꝙ Geo. 3. is referred to. In this reſpect thoſe three caſes 
as well as the caſe before the Court are diſtinguiſhable from that 
cited from Douglas, where the queſtion was reſpecting the 
extent of the liability of the bail to the af:0n. And the rule of 
Court referred to has, in its conſtruction, been confined to the bail 
to the action. The diſtinction between the liability of the bail to 
the ſheriff and bail above was recognized in a late caſe here, 
Heppel v. King (a), where, after an attachment had been granted 
againſt the ſheriff for not bringing in the body, the Court would 
only relieve him on paying the whole debt and cofls, though he 
contended that he was only liable to the ſum ſworn to and the 
coſts. If therefore this rule be made abſolute, the plaintiff will 
be deprived of an advantage to which he would have been entitled 
if the ſheriff had done * duty, namely, a ſecurity for his whole 
debt. 


The Court were of opinion that, as ; the bail to the ſheriff (if any 


| had been taken) would have been liable to the whole debt and 
colts, by reaſon of the penalty of the bail-bond, the rule ought 


to be diſcharged. 6 1-36 Dao 
Rule Aiſcharged, 


. (a) Ante, 7 vol. 370. 


The Kino againff The late Sheriff of Miůpbizskx; 
in a Cauſe of TayLor v. ODLIN. 


ne defendant was arreſted in Trinity term laſt; the plaintiff 
ruled the ſheriff to return the writ in the ſame term, and on 

the 26th of Juue (the laſt day but one of the term) ruled him to 
bring in the body, ſo that the defendant had until the firſt day of 
this term either to juſtify his bail or to ſurrender himſelf in diſ- 
charge of his bail. No bail were juſtified ; and the defendant did 
not ſurrender until the 8th of this month ; on the gth (the follow- 
ing day) an attachment was moved for and obtained againſt the 


LU 
- — 


1798. 
STevEnsON 


againſt 
CamERrOx. 


Saturday, 
Nov. 17. 


If the ſheriff 
be once in 
contempt fer 
not bringing 
in the body, 
that con- 
tempt is not 
purged by tbe 
defendant's 
ſurrendering 
on a ſubſe- 
quent Gay, 
though before 
an attach- 


ment is moved for againſt the ſherifi. 


Vol. VIII. I ſheriff 


30 
4798. 
The Kue 


again 
The Sheriff 
of MippLe- 
SE Xs 


x 
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.ſheriff for his contempt in not bringing in the body at the 1 return 


of the rule. 
The cnly queſtion now before the Court was whether the con- 


tempt, incurred by the ſheriff for not bringing in the body, were 


- purged by the ſubſequent render of the defendant ; ; 


The Court (after conſulting the Maſter on the practice of the 


| Qourt reſpecting this point) ſaid that it was not purged ; and that 


Monday, 
Nov. 19th, 


The Court 
will not per- 
mit any 
amendments 
to be made in 
a penal ac- 
tion, where 
the plaintiff 
has been 
guilty of de. 
Jay in carry- 
ing on the 
ſuits 


e. ; 


| Ps a action was has by the plaintiffs, w 


in this reſpect the practice of this Court differed from that of the 


Common Pleas (a) ; and they diſcharged the rule for ſetting aſide 


the attachment (5). 
\ £fpinaſſe in ſupport of the rule. 
Shermer againſt it. 


7 


(a) vid. Therold v. Fiſher, 1 Bl. Rep. (4) But ſee The King v. The Serif of 
C. B. . | | M 


iddleſex; ante, 7 vol. 525. 


Rar and others ui tam againſt Sir C. Max, | 


are the aſſignees 

: 00> Martindale a bankrupt, for uſury charged to have been 
committed on receiving intereſt on a bond given by Martindale 
and one Fitch to the defendant, H. Deane, and E. Crowe, on the 


; 54th of June 1795, which bond was given in lieu of a former 


bond, dated 21 June 1792, by one R. Wood, Martindale, and 
Fitch, to the defendant and H. Deane. The writ was ſued out in 
Trinity vacation 1797 returnable in the Michaelmas term follow- 
ing: the declaration was delivered on the 24th of April laſt, 
whereupon the defendant obtained an imparlance to Trinity term 
laſt ; iſſue was delivered in that term with notice of trial for the ſit- 
tings after the term ; the record was then carried down for trial, but 
was withdrawn on account of the abſence of a material witneſs. 
In this term the plaintiffs obtained a rule calling on the defendant 
to ſhew cauſe why he ſhould not be at liberty to amend his declara- 
tion by ſtating, in the firſt count, the defendant's forbearance to 
R. Wood; and, in the other counts, by omitting to ſtate between 
whom the corrupt contract was made or to whom the forbearance 
was given. And in ſupport of the rule were cited Croſs v. Kaye, 
ante, 6 vol. 543; and Maddoch ꝙ. t. v. Hammett Knight, ante, 
7 vol. 55; in the former of which the Court permitted amend- 
ments to be made, though the record had been once carried down 


9 pf ' for 
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for trial but was withdrawn f in order to redtify the miſtake. But, | 


* after cauſe ſhewn, 
The Court ſaid that, as there had been fo much delay in this 
- caſe on the part of the plaintiffs, they ought not in their diſcretion 
to permit any amendment to be made. And they 
Diſcharged the rule. 
Bayley in ſupport of the rule. 
Erſkine and On/low againſt it. 


WilsoN againſt Markrvar. 


ws F5gu plaintiff declared on a policy of inſurance made the 29th 
of February 1796, and averred to be for the uſe and benefit 
of one Fobn Collet, upon the American ſhip Argonaut and cargo, 
& at and from Bourdeanx to Madeira and the Eaft Indies and back 
to America, with liberty to touch ſtay and trade at all ports and 
places whereſoever on her outward and homeward bound voyage.” 
The declargtion then ſtated that the ſhip ſailed from Bourdeaux, 
and that in courſe of the voyage inſured ſhe was ſeized and 
detained by certain officers of the King, by means whereof ſhe 
became loſt to the ſaid ohn Collet. The ſecond count ſtated a 
loſs by the perils of the ſea. The third count was upon a policy 
made the 28th of May 1796 for the uſe of Collet on the American 
ſhip Argonaut and goods “ at and from Bourdeaux to the Eaſt 
Indies, with liberty to touch call and trade at all ports places or 
iſlands whatſoever as well at the Cape as on this or on the other 
ſide of the Cape of Good Hope, until her arrival at her port of dif- 
charge in Bengal.” This policy was by a memorandum declared 
to be on certain wines and brandies ſpecified, warranted neutral; 
and this count ſtated a loſs by the ſeizure and detainment 
of the King's officers in the courſe of the voyage inſured. 
The fourth count ſtated the loſs to be by the perils of the ſea. 
The fifth count was on a policy dated the 15th of Augu/? 1796, 
effected on account of Collet and one Anthony Butler on goods 
warranted American on board the ſaid ſhip Argonaut (American) 
&« at and from Madeira to her laſt port of diſcharge 1 in India, with 
liberty to touch ſtay and trade at all ports places and iflands whatſo- 
ever and whereſoever as well at the Cape of Good Hope as on this or 
on the other fide of it.“ Fhis count ſtated the goods tg, have been 


againſt 
MAxs n. 


Weane/day, 


* Nov. 21ſt. 


Under the 
late treaty 
between this 
country and 
the United 
States of 
America, it 
is not peceſ- 
ſary that the 
trade from 
America to 
our ſettle- 
ments in the 
Eaft Indies 
ſhould be 
direct: it 
may be car- 
tied on Cir- 
cuitouſly by 
the way of 
Eurote. 


A natural- 
born ſubject 
of this coun- 
try may alſo 
be a citizen 
of America 


for the pur- 


poſes of com- 
merce, and 
entitled to 
all the ad- 
vantages of 
an American 
under this 
treaty : the 
circumſtance 
of his com- 
ing over here 
for a tempo- 
rary purpoſe 
does not de- 
prive him of 
thoſe advan- 
tages. 


If there be 
any illegality 
in the com- 
mencement- 


of an integral voyage, and an ;inforance be effected on the latter part of the voyage, which taken by 


idlelf would be legal, ftill the bes cannot recover on the policy. 
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ſhipped on board: the Argonaut at Madeira on the. t ſt of Func 
1796, and a like ſeizure and detainment by the ſame, perſons. in 
the couple of the voyage inſured. The ſixth count ſtated the loſs 
and ey had iP received. The general, breach. aſſigned hols 
non-payment. 

The defendant pleaded the general iſſue; and ongthe trial the 
jury found a ſpecial verdict, which after ſtating the making of the 
policies as mentioned in the 1ſt, 3d, and 5th counts, and for the 
benefit of the parties therein named, ſet forth in ſubſtance as fol- 
lows: 

The ſhip Argonaut on the 12th of June 179 5 was 0 at 
Philagelphia in the United States of America by Fohn Collet and 
4. Butler, who to the time of the, loſs hereinafter ſtated continued 


owners thereof in equal moieties. Collet on, the 25th of July 1795 
Failed i in the ſhip as maſter. thereof from Philadelphia with a cargo 


of corn and flour for France, avith à view of proceeding from 
thence with the Ship after the diſpoſal of her cargo % Madeira 
and the Eaſt Indies, and from thence back to the United States. 
Before the ſhip's departure from Philadelphia | Batler wrote to 
Collet this letter Having given you a power of attorney for 


the complete. management of my half of the ſhip ·Argonaui, her pre- 
ſent cargo, and any others yqu may.chooſe to put on b ard her, 


agreeable to your own judgment and will, the following obſerva- 
tions are affered ſolely to aſſiſt your refleQions, and lead you to 
procure that information which muſt be neceſſary to form a ſound 
judgment how to act. For the employment of the Argonaut, three 
plans occur as probable to be accompliſned, vi. Firlt plan; after 
your : arrival! in France to get a freight to the e of France, and go 
from thence to Bombay, and get a freight of catton to Carton; from 
Canton to take a freight back to the colt of Coromendel or Malabar, 
and i in mort to keep the ſhip employed in the country commerce 
until ſhe has gained ſufficient to make a complete inveſtment i in 
China for this COUNTY. Second plan; to go from France to Lon- 
don and there obtain a freight ior any of the Company's ſettle- 
ments in the E Indies, and from ſuch ſettlement purſue the 
ſame plan of operations by CONNTy freight, Or take a freight direct 
from Bengal for this EQUITY, or. for A or 1 neutral 


Wee 


counts, to obtain. a freight to o China, and with that kgs the org 
& | ceeds 
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ceeds of the Exgliſb inveſtment to load at Canton for this country, 
or with the proceeds of the Engliſb inveſtment to load at Bengal 
for this country directly back, or for France.“ On the 1ſt of 
May 1796 Collet arrived with the ſhip at Breft in France, and 
there ſold the flour which had been laden on board her in America, 
and afterwards proceeded to Bourdeaux in France, where he 
ſold the remainder of the cargo; and certain other goods be- 
ing the ſame mentioned in the 3d count and American pro- 
perty, belonging to Collet, (the United States of America not be- 
ing then at war with any of the Belligerent Powers,) were there 
purchaſed and loaded on account of Collet on board the ſhip, which, 
with the cargo, on the ſaid 1ſt of May 1796 was in ſafety at 
Bourdeaux. The ſhip from the time of her firſt ſailing from 
America to the time of the loſs continued American. Whilſt the 
ſhip remained at Bourdeaux Collet came from thence to London, 
and having procured a credit with MWilſan (the plaintiff) the latter 


under the direction of Callet and during his ſtay in London pur- 
chaſed up8n commiſſion within this kingdom with the monies or 


upon the credit of him (Wiqſon) goods of Briti/h growth and 
manufacture o account of Collet and Butler, the ſame being the 
goods in the 5th count megtioned, and being the property of 
Collet and Butler; and Wilſog under the like direction of Collet, 
and during his ſtay in London, cauſed the ſaid goods to be ſhipped 
at London on the joint account and riſk of Collet and Butler on 
board three other American ſhips, in which they were conveyed 
from London to Madeira in the ſaid policies in the 1ſt and 5th 
counts mentioned, for the purpoſe of being reſhipped at Madeira 
into the ſhip Argonaut, and of being carried therein together with 
the goods ſo ſhipped on board her at Bourdeaux from Madcira to 
the Britiſb territories in the Eaft Indies, and of being imported into 
thoſe territories and traded with there; and the value of the ſaid 
laſt- mentioned goods flill remains due from Butler and Cullet to the 
plaintiff. The ſhip Argonaut on the iſt of May 1796 failed from 
Baurueaux with the goods ſo loaded on board her there to Madeira, 
in order to take on board her the goods fo ſhipped from London, 
and having arrived at Madeira took on board there as well 
thoſe goods as certain Portugueſe wines jor the purpoſe of pro- 
ceeding with, her wiole cargo to the Britiſh territories in the EꝗI 
Indies and of landing and trading with the ſame there; the ſaid 
goods &c. not being ſuch the importation whereof into the ſaid 
territories was or is entirely prohibited; and neither Collet or the 
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ſaid ſhip having been licenſed by the Faft "Ind; 14 Company to fail 
or trade there. The Argonaut with her cargo having afterwards 
ſailed from Madeira in the proſecution of her ſaid voyage to the 
Eaft Indies in the courſe of ſuch voyage, to wit, on the ad of 
Auguſt 1796 at Symon's Bay near the Cape of Good Hope was 
with her cargo ſeized and detained by Sir G. K. Elphinſtone com- 


mander of a ſquadron of the King's ſhips of war, upon ſuſpicion 
of being an illicit trader; by means whereof not only Collet's 


moiety of the ſhip and goods in the 3d count mentioned were 
Joſt to him to the amount of the ſum inſured by him reſpectively 
thereon, but alſo the goods in the 5th count mentioned were loſt 
to Collet and Butler, who were intereſted therein to the amount 
within alleged. | 
From the time of the ſhip's departure from Bourdeaux until and 
at the time of the ſeizure of the ſame Collet was maſter thereof; 
and two Britiſh boys, whom Collet carried with him from London 
at the ſolicitation of their friends, were employed on board the 
ſhip during the voyage. Butler was a natural-born ſubject of this 
kingdom, but was reſident and domiciled in the State of Penſyl- 
' vania in America before and at the time of the declaration of the 
independence .of the United States, and has ever ſince continued 
to be reſident and domiciled there; and upon ſuch declaration of 
independence became and from thence hitherto hath been and 
Mill is a citizen of the ſaid United States. Collet was alſo a natural- 
born ſubject of Great Britain, and long before and until Fuly 1784 
(being after the ratification of ſuch independence) was a ſeaman 
engaged in the navigation of Britzi/h merchants ſhips. In Fuly 
1784 he went with his wife and children to ſettle and perma- 
nently reſide in the United States of America, and then became 
and was received as a citizen of the fame States: he has ever 
ſince been domiciled there, and has been from time to time em- 
ployed in the command and navigation of ſhips belonging to 
himſelf and other perſons citizens of the United States. On the 
16th of February 1793 the proclamation (uſually made at the 
beginning of every war) was made here by the King by the advice 
of his Privy Council, forbidding all mariners and ſeafaring men, 
natural-born ſubjects of this country, entering or continuing in the 
ſervice of foreign Princes and States, or ſerving in any foreign ſhip 
or veſſel, without the King's ſpecial licenſe. Collet had not ob- 


tained any ſpecial licenſe from his Majeſty in that behalf. 
| f LoL” Ms ee gh 
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On the 19th of November 1794 a treaty of amity commerce and 


navigation was ſigned at London on the part of Great Britain and —__ 
the United States of America, which, with an additional article 1 
ARRTYTAT. 


thereto ſubjoined, was ratified and confirmed on the part of the 
United States at Philadelphia on the 14th of Auguſt 1795, and by 
his Majeſty at S. James's on the 28th of Oclober in that year; 
being the ſame treaty mentioned and referred to in the act of the 
37 Geo. 3. c. 97. entitled &c. By that treaty it was (amongſt other 
things) agreed (here the ſeveral parts of the treaty referred to 
below (a) were ſet gut: but it was underſtood that other parts of 
8 the 


1 


(a) It is agreed between his Majeſty and | expreſsly agreed and declared that during 
the United States of Autrica that there | the continuance of this article the United 
ſha!l be a reciprocal and cotirely perfect | gtates will prohibit and reſtrain the carrying 


Article 11th, 


Article I 2th, 


liberty of navigation and commerce be- 
tween their reſpective people in the manner 
under the limitations and on the conditions 
ſpecified in the following articles.“ 

« His Majeſty conſents that it ſhall and 
may be lawful during the time hereinafter 
limited for the citizens of the United States 
to carry to any of his Majeſty's iſlands and 
ports in the Vet Indies from the UnitedStates, 
in their own veſſels, not being above 'the 
borthen of ſeventy tons, any goods or mer- 
chandizes being of the growth manufacture 
or produce of the ſaid States, which it is 
or may be lawful to carry to the ſaid iſlands 
or ports from the ſaid States in Pritiſb vel- 
ſels. And that the ſaid American veſſels 
ſhall be ſabje& there to no other or higher 
tcnnage duties or charges than ſhall be pay- 
able by Britiſh veſſels in the ports of the 
United States: and that the cargoes of the 
{aid American veſſels ſhall be ſubjeQ there to 


no other or higher duties or charges than 


ſhall be payable on the like articles if im- 
ported there from the ſaid States in Eritiſb 
veſlels. And his Mejeſty alſo conſents that 
it ſhall be lawful for the American citizens 
to purchaſe load and carry away in their vel. 
ſels to the United States from the ſaid iſlaids 
and ports all ſuch articles, being of the growth 
manufacture or produce of the ſaid iſlands, 
as may now by law be carried from thence 
to the ſaid States in Britiſh veſſels, and ſub- 
ject only to the ſame duty and charges on 
exportation to which Britiſb veſſels and their 
cargoes are or ſhall be ſubject in ſimilar 
circumſtances, 
ſaid American veſſels do carry and land their 
car goes in the United States only, it being 


\ 


— 


a _— 


Provided always that the 


of any molaſſes ſugar coffee cocoa or cotton 
in American veſſels either from bis Majeit;'s 
iſlands or from the United States to any 
part of the world, except the United States, 
reaſonable ſea - ſtores excepted. Provided 
alſo that it ſhall and may be lawful duriag 
the ſame period for Britiſb veſſels to import 
from the faid iſlands into the United States, 
and to export from the United States to the 
ſaid iſlands, all articles whatever being of 
the growth produce or manufacture of 
the ſaid iſlands or of the United States re- 
ſpectively, which now may by the laws of 
the ſaid States be ſo imported and exported ; 
and that the cargoes of the ſaid Britiſb veſ- 
ſels ſhall be ſabje& to no other or higher 
daties or charges than ſhall be p1yable on 
the ſame articles if ſo imported or exported 
in Americas veſſels. It is agreed that this 
article and every matter and thing therein 
contained ſhall continve to be in force during 
the continuance of the war in which his Ma- 
jeſty is now engaged, and alſo for two years 
from and after the Gay of the figoatore of 
the preliminary or other articles of peace 
by which the ſame may be terminated.” 
« His Majeſty conſents that the veſſels 
belonging to the citizens of theUnited States 
of America ſhall be admitted and hoſpitably 
received in all the ſea-ports and harbours of 
the Britiſh terricories in the Ea Indies. 
And that the citizens of the ſaid United 
States may freely carry on a trade between 
the ſaid territories and the ſaid United 
States in all articles of which the importa- 
tion or exportation reſpeQively to or from 
the ſaidl territories ſhall not be entirely pro- 


| hibited ; provided only that it ſhall not be 


lawful 


Article 13th. 
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the treaty might be referred to in argument.) The plaintiff at the 
times when he cauſed the ſaid good to be ſhipped at London, and allo 


lawful for them in any time of war 4 
che Britiſh Government and any other 
Power or States whatſoever to export from 
the ſaid territories, without the ſpecial per- 
miſſion of the Briri/h Government there, 
any'military ſtores, or naval ſtores, or rice, 
The citizens of the United States ſhall pay 
for their veſſels, when admitted, into the 
faid ports, no other or higher tonnage duty 
than' ſhall be payable on Britiſb veſſels when 
admitted into the ports of the United States; 
and they ſhall pay noother or higher duties 


or charges on the importation or exportation 
of the carpoes of the ſaid veſſels than ſhall 


be payable on the ſame articles when im- 
ported or exported in Britiſb veſſels. But 
it is expreſsly agreed that the veſſels of the 
United States ſhall not carry any of the ar- 
ticles exported by them from the ſaid Britiſh 
. territories to any port or place except to 
ſome port or place in America, where the 
ſame ſhall be unladen ; and ſuch regulations 
ſhall be adopted by both parties as ſhall 
from time to time be found neceſlary to 
enforce the due and faithful obſervance of 
this ſtipulation, It is alſo underſtood that 
the permiſſion granted by this article is not 
to extend to allow the veſſels of the United 
States to carry on any part of the coaſting 
trade of the ſaid Brit; territories ; but 
veſſels going with their original cargoes or 
part thereof from one port of diſcharge to | 
another are not to be conſidered as carrying 
on the coaſting trade. Neither is this ar- 
ticle to be conſtrued to allow the citizens of 
the ſaid States to ſettle or reſide within the 
ſaid territories, or to go into the interior 
parts thereof without the permiſſion of the 
Britiſh Government eſtabliſhed there. And 
if any tranſgreſſion ſhould be attempted 
againſt the regulations of the Brizz/h Go- 
vernment in this reſpect, the obſervance of 
the ſame ſhall and may be enforced againſt 
the citizens of America in the ſame manner 
as againſt Britiſþ ſubjects or others tranſ- 
greſſing the ſame rule. And the citizens of 
the United States, whenever they arrive in 


if they ſhould be permitted in manner afore- 
ſaid to go to any- other place therein, ſhall 
always be ſubject to the laws government 


2nd juriſdiction of whatever nature eſta- 


| liſhed 3 in ſuch harbour port or place, accord- 
ing as the ſame may be. The citizens of 


the Coited States may alſo touch for refreſti- | 
ment at the jſland of St. Helena, but ſobject 
in all reſpects to ſuch regolations as the 
Britiſh Government may from time to time 


eſtabliſh there.“ 


It is agreed that the firſt ten articles 
of this treaty ſhall be permanent; and 
that the ſubſequent articles (except the. 
12th) ſhall' be limited id their duration 
to twelve years, to be computed from 
the day on which' the ratifications of this 
treaty ſhall be exchanged. Laſtly, this 
treaty when the ſame ſhall have been ratified 
by his Majeſty and by the Preſident of the 
United States by and with the advice and 
conſent of their Senate, and the reſpective 
ratifications mutually exchanged, ſhill be 
binding and obligatory on his Majeſty and 
on the ſaid States, and ſhall be by them 
reſpeRively executed, and obſerved with 
punQuality and the moſt fincere regard to 
good faith, And whereas it will be expe- 
dient in order the better to facilitate inter- 
courſe and obviate difficulties, that other ar- 
ticles be propoſed and added to this treaty, 


which articles from want of time and other 


circumſtances cannot now be perfected, it is 
agreed that the ſaid parties will from time 
to time readily treat of and concerning ſuch 
articles, and will ſincerely endeavour ſo to 
form them, as that they may conduce to mu- 
tual convenience, and tend to promote 
mutual ſatis faction and friendſhip; and that 
the ſaid articles after having been duly ra- 
tißed ſhall be added to and make a part of 
this treaty,” 

An additional article was ſobjoined to 
the ſaid treaty before the ratification there- 
of in Anerica, whereby it was further 
agreed in manner following (viz.) * It 
is further agreed between the ſaid contr act- 
ing parties that the operation of fo much 
of the 12th Article of the ſaid treaty as re- 
ſpecls the trade which bis Majeſty thereby 


any port or harbour in the ſaid tetritotĩes, or 1 conſents may be carried on between the ſaid 


United States and his Iſlands in the Ie 


Indies, in the manner and on the terms and 


conditions therein ſpecified, ſhall be ſuſ- 
peaded.“ | 


when 


4 


Article 28.h, 
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when he cauſed the policies of aſſurance to be effected, was a natural- 1798. 
born ſubject of the King, reſident in London, and knew that the'ſhip 


Wirir.g0KN/ 


called the 4rgonaut was deſtined for the Britiſh tetritories in the again. 


MarnRyYaT. 


'Eaft Indies, and that the ſaid goods were intended to be carried 
on board her directly from the reſpeRive places at which the ſame 
were ſo ſhipped and intended to be ſhipped as aforeſaid to thoſe 
territories, and intended to be landed and imported there for the 
purpoſe of trade therein. The ſpecial verdi& then ſtated notice 
to the defendant of all the premiſes, and a demand of payment and 
refuſal, and his undertakings in the manner ftated in the 1ſt, 3d, 
and 5th counts, upon which damages are aſſeſſed; and it nega- 
tived the promiſes in the other counts; concluding in the common 
n Rot 4 | 
This caſe was three times argued at great length; firſt in Eafter 
Term laſt by Giles for the plaintiff, and Rows for the defendant ; 
next in Trinity Term following by Gibbs for the plaintiff, and Law 
for the defendant; and in this Term by Zr/tine for the plaintiff, 
and Adam for the defendant. x 
On the part of the defendant (a) the following grounds of ob- 
jection were urged againſt the plaintiff's right to recover in this 
action. 1. It is the general policy of this country, manifeſted by 
various acts of Parliament from the, 9 and 10 W. 3. c. 44., to the 
35 Geo. 3. c. 52., and 37 Geo. 3. c. 31., to confine the Eg India 
trade to be carried on not only from Great Britain but by an ex- 
cluſive company; and it would be very dangerous to break in 
upon that principle (which includes private rights as well as pub- 
lic policy) further than we are bound to do by the moſt plain and 
poſitive ſtipulations with foreign countries. The territories, 
power, and trade of Great Britain in India are of ſuch extent, 
that it is of great conſequence to any nation to be allowed 
to participate in the advantages of a commercial intercourſe 
upon any terms. 2. Under the 15th article of the treaty 
which lets in the Americans to the Eaſt India trade, the cir- 
cuitous commerce which is the ſubject of the inſurances was not 
permiſſible. at all, that article only allowing of a direct intercourſe 
between the United States and the Britiſb ſettlements in India: 
and the word between is ſtrongly indicative of that intention in the 


(a) It was thought more perſpicuous to | inſtance, to which the plaintiff's arguments 
reverſe the uſual order of arguments, by | were an anſwer, | 
ſtating thoſe of the defendant in the firſt 
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framers of the treaty. The term United States is there uſed geo- 
graphically, as one of the termini ; for the privilege to trade be- 
tween them and the Britih territories in India is given to“ Ihe ci- 
tizens of the ſaid United States.“ The reaſon why the terms 7 
and from, made uſe of in regulating the Weſt India trade with 
America in the preceding article, were not adopted in this, was, 


becauſe in that trade different regulations were required in the dif- 


ferent voyages fo and from America to the Weſt Indies, and there- 
fore it was neceſſary to diſcriminate between them: but here there 
being no ſuch neceſlity for diſcrimination, the word between is uſed 
as comprehending both the other terms, and ſynonimous with 
them, and is therefore equally deſcriptive of the ſame direct inter- 
courſe as it muſt be acknowledged was intended with reſpect to the 
Weſt India trade. And ſo the Americans themſelves have conſi- 
dered it in the additional article introduced by them, ſuſpending 
the 12th article, where the term between is uſed as deſcriptive of 


the trade /o and from. This conſtruction is further aided by the 


term original cargo in the 13th article, with which only American 
veſſels are allowed to trade from one port of diſcharge in Þ:dia to 
another; which muſt mean original cargo from America, and not 
as in this caſe from France, Great Britain, and elſewhere; for it 


could not have been in the contemplation of the contracting parties 


that the ſhips ſhould ſail in ballaſt from America in the firſt in- 
ſtance. And if this be not the true conſtruction, great encourage- 
ment will be held out to Britiſb ſubjects to carry on this traffic in 
American bottoms, in fraud of the E, India Company. So the 
term “ port of diſcharge” uſed in the treaty cannot mean a mere 
place of depgſit for the cargo. 3. By the 14th article of the treaty, 
the trade granted between America and the King's dominions in 
Europe is to be ſubject to the laws of the reſpective countries and 
by the prior exiſting laws of Great Britain, all perſons, as well fo- 
reigners as natives, (excepting the Ea/? India Company,) are pro- 
hibited trading from Great Britain to the Eaſt Indies. Here the 
Argonaut having originally ſailed from America to France, and 
from thence to Madeira, to take in goods ſent from Great Britain 
for that purpoſe, to be carried to the Briti/h ſettlements in India, was 
in effect a trading from Great Britain to the Eaft Indies; and the 
American owners thereby fraudulently uſed the privilege granted 
by the 14th article of trading freely between America and Great 
Britain as a colour and pretence for trading from Great Britain to 
the Eaſt Indies, which is not within the ſcope of the 13th article, 

Te that 
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that expreſsly regulates the trade of America with the Eaſt Indies. 1798. 
4. Admitting ſuch a eircuitous voyage from America to India by 
the way of Europe to be warranted by the treaty, ſtill this voyage gl 
undertaken with that contemplation was illegal in its commenee- 
ment, that being before the ratification of the treaty. And no 
part of an illegal voyage can be inſured. The 23d ſtat. of the 
37 Geo. 3. c. 97. only ratifies acts and engagements done and en- 
tered into by the reſpective people after ſuch ratification. But if 
it be conſidered only as a voyage from Bourdeaux, and fo com- 
mencing after the ratification of the treaty, then it is not within the 
protection of the 13th article, as not being a trading between Ame- 
rica and the Ea Indies, even in the moſt extenſive ſenſe of it. 
5. Whatever privileges Collet, for whoſe benefit the inſurance was 
mrde, might have claimed as an American citizen, yet having 
been born under the King's allegiance, and not being a citizen of 
the United States at the time of the declaration of their independ- 
ence, he can only be conſidered as a Briti/h ſubject within the 
ſcope of the navigation laws of Great Britain. Vattel. b. 1. c. 19. 
20 to 22. conſiders that it belongs to the particular laws of each 
country to declare who are its citizens. But it is clear that by the 
laws of this country no ſubject can ſhake off his allegiance. Co. 
Lit. 129. a. nemo patriam in qud natus eft exuere, nec ligeantiæ de- 
bitum ejurare, poſſit. Fol. C. L. 184. In caſe of high treaſon no 
ſubje can allege in his defence that he was in the ſervice of a fo- 
reign ſtate. Townly's Cafe, Foft. 7. Macdonald's Caſe, ib. 59, 60; 
in which latter caſe it is ſaid that it is not in the power of a foreign 
prince, by naturalizing or employing a ſubject of Great Britain, 
to diſſolve the bond of allegiance between that ſubject and the 
Crown; though by ſuch foreign naturalization he may entangle 
himſelf (ſays Lord Hale, Vol. I. 68.) in difficulties 'and in a con- 
flict of duties. But in theſe caſes, Huberus, b. I. tit. 3. c. 2 and 
12. lays down the principle that curteſy is only due to the laws of 
another country ſo far as they do not claſh with our own. Now 
here, Collet having inconſiſtent duties to perform, as an American, 
and as a Britiſh ſubject, cannot be received in both characters. As 
a Britiſh ſubject he is under an abſolute incapacity by virtue of the 
aQ of navigation 12 Car. 2. c. 18. of being received in the cha- 
racter of maſter of an American veſſel; and in the ſame character 
he is expreſsly prohibited by the acts for regulating the trade to the 
Eaſſi Indies from trading thither, except under the orders or by the 
lieenſe of the Ee, India Company. If Collet, being a natural- 
9 | | born 
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born ſubje&, could navigate a Britiſb ſhip, it ſeems to follow that 
he could not navigate a foreign veſſel as a eitizen of that coua- 
try to which the veſſel belongs. If he could, it would operate as 
an encouragement to all our ſeamen to emigrate and ſettle in fo- 
reign countries. Collot was in that ſituation, that when at home 
he might have been reſtrained from going out of the kingdom by 
the writ ne exeat regno, and when abroad he might be recalled by 
the King's proclamation. Dy. 296. 4; and in fact he was compre- 
hended in the proclamation ſtated in the ſpecial verdict. No alter- 
ation in the rights and duties of a naturakborn ſubject can be ef- 
fected but by act of Parliament, not even by the ſole act of the 
King, much leſs by any act of his own. Inftances of ſuch alter- 
ation by the Legiſlature occur in the 14 and 15 Hen. 8. c. 4. as to 
alien duties; in 5 Geo. 1. c. 27. as to artificers going abroad; in 
the 26 Geo. 3. c. 60. / 8. as to fhip-owners reſiding out of the 
King's dominions; in the 34 Geo. 3. c. 68. J 8. as to maſters and 
mariners taking oaths of allegiance to any foreign ſtate. As to 
the caſe of Scott g. t. v. Schatortæ, Com. Rep. 677., where it was 
holden that foreigners domiciled in Raſſia might be conſidered as 
Ruſſian ſeamen within the act of navigation, it is to be obſerved 
that the opinion of the Court turned altogether upon the caſes of 
foreigners of a third country ſo domiciled; to which no objection 
could be made on our part, if ſuch were the law of Naſſia, as it ap- 
peared to be. But with reſpect to one of the mariners there, who 
was an 1ri/hman, no opinion was given; and his was treated as a 
diſtinct caſe from the others. It is therefore no authority in the 
preſent caſe. But by a late decree of the Privy Council (a) on 
23d June 1797, it was declared that one Smith, who had become a 
citizen of the United States ſince the declaration of independence, 
was not a legal captain of an American veſſel within the navigation 
act; and on that account they decreed that ſhe was liable to con- 
fiſcation in the port of Liverpool, where ſhe had entered and had 
been ſeized: but, in conſideration that it was the firſt caſe of the 
kind which had occurred ſince the independence of America, the 
forfeiture was remitted by the Crown. A ſimilar cafe was there 
mentioned, which is to be found in Reeves's Law of Shipping, 
252., where a Scotchman claiming to be a burgher of Stockholm 
came to this 1 with a en veſſel of which he was maſ⸗ 


(= This was flated to have been in con- a which were taken on hs. part of the 
farmicy with the opinion of the King's Ad- es: | 
vocate, and the Attorney and Solicitor Ge- 
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ter; but the Privy Couneil in 1732, by the advice of Sir Philip 
Yorke then attorney-genetal, rejected his claim; in eonſequence of 
which a forfeiture of the veſſel was incurred. All the authorities 
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ſeem reconcileable on this prineiple, that admitting that a ſubject „ 


of this eountry may gain a right of citizenſhip by adoption in a 
foreign country, which may be recognized here, ſtill that can only 
hold good while he continues abſent from his own country; but 
immediately upon his return all his natural rights and duties revive, 
and he can no longer exerciſe any privilege inconfiſtent with the 
character of a natural-born fubjet. He cannot excufe himſelf 
from any obligation which the law throws on him as ſuch; ſtill leſs 


can he do an act which is poſitively forbidden to be done hy any 


reſident ſubject of Great Britain. 

Arguments for the plaintiff, —1. Before the treaty FER had a 
right to purchaſe goods in any port of the world, and carry them to 
any port in the Eaſt Indies, except within the limits of the Briti/h 
ſettlements. The only boon therefore that Great Britain could 
confer in this reſpect was the right of trading to her own' ports there. 


This was meant to be given by the treaty in queſtion, confirmed . 


by the two acts of the 37 Geo. 3. c. 97, and 117. The only re- 

ſtraint the policy of this country required was that America ſhould 

not import Eaſt India goods into Europe from our ſettlements ; 
but the importing of Britiſh goods inſtead of her own into India 
was a benefit rather than a diſadvantage to Great Britain, and 
therefore could never have been intended to be prohibited. 2. The 
right of trading to every part of the Briti/h dominions was given 
to America'in the moſt general terms by the 11th article of the 
treaty, | which eſtabliſhes a reciprocal and entirely perfect liberty of 
navigation and commerce between the two nations. But this is on 
certain conditions after ſpecified ; which was meant to preclude 
any reſtriction by implication. Then this is followed up by the 
13th article, which reſpects the Eaſt India trade; whereby the 
King conſents in the firſt inſtance that the Americans ſhall be 
admitted and hoſpitably received in all our ports and harbours 
there; and then he gives liberty to the Americans freely to carry 
on trade between the ſaid territories and the United States in all 
articles, except ſuch the importation or exportation of which is 
prohibited. The prohibition therefore is as to the articles, and not 
as to the place from whence they come. The effect of this, if it 
Nood alone, would be that the Americans might trade freely to or 
from the Eaſt Indics by whatever circuitous rout they pleaſed ; for 
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1798. trade is a word of the. largeſt ſignification. And it is to be ob- 
| us ak ſerved that no ſuch liberty to trade freely is given by the 12th 
3 4 article, as to the Vgſt Indies, but only a liberty 4 carry, &c. And 
this conſtruction muſt have been the underſtanding of the con- 
tracting parties, as appears by the ſtipulation which immediately 
follows, namely, that the Americans ſhall not carry any articles 
exported from the Britiſb territories in India except to ſome port 
or place in America. This proviſo would have been unneceſſary 
if the word between were underſtood as limiting the trade before 
to a direct intercourſe. But the expreſs ſtipulation in reſtraint of 
the homeward trade to America, and of that only, ſhews that no 
| ſuch reſtriction was intended as to the outward trade, which there- 
fore remains to be enjoyed according to the phraſe of the treaty 
with an entirely perfect liberty. Neither does the word between, 
independently of explanatory matter, neceſſarily mean a di- 
rect intercourſe to and from : but admitting that it would in 
general, yet here it is confined expreſsly to the homeward trade, 


that is, from the Britiſh territories in India to the United 
States. And if this had been intended to apply to both the 
voyages, why ſhould the expreſſions uſed in the 12th article 
as to the Weſt India trade, which expreſſed that ſenſe in the 
moſt unequivocal manner, have been varied from in the 13th? 
The term original cargo,” as applied to the coaſting trade in 
India, means no more than the outward-bound cargo as con- 
tradiſtinguiſhed from a cargo collected in India, and can by no 
uſage or conſtruction be limited to a cargo collected in America, 
which might have been more eaſily expreſſed in terms if ſo in- 
tended. And it would have been abſurd if it had been ſo limited: 
for it cannot be denied that, if European goods were imported into 
America, they might not aſterwards be ſhipped from thence to the 
Eaſt Indies; and the framers of the treaty could never have in- 
tended ſo frivolous a diſtinction, as that it might be permitted to 
do that indirectly which could not be done directly. It would 
alſo be injurious to ſound policy, as the only effect of it would be 
that of making America a depot of goods for the Za Indies. 
3. There is no ground for the ſuppoſed dilemma of the com- 
mencement of the voyage being either illegal, as made with the 
contemplation of going to our ſettlements in the Eaſt Indies before 
the ratification of the treaty, or not being within the protection of 
the treaty at all, as commencing in France and not in America 
after ſuch ratification. For in fact it did commence in America as 
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it legally might without any treaty, if not intended to go to the 1798. 
Bruih ports there: and the ſpecial verdict only finds that Collet wie 
had a voyage to the EI Indies in contemplation when he failed again/ 
from America: it does not appear that he had any intention of 8 
proceeding to the Britiſb ſettlements in India until after the ratifi- i 
cation of the treaty. At any rate no illegal act had been done 
before the policy commenced, at which time the ratification had Li 
taken place. In the caſe of Camden v. Anderſon (a) tried before | | 
Lord Kenyon at Guildhall, which was an action on a policy of in- = 
ſurance from Bombay home, though the ſhip had before gone 1 
beyond the extent of the licenſe granted by the Eaft India Com- 

pany in failing to Goa and getting a cargo there for Bombay, yet 

it was holden that the underwriter could not take advantage of 

an act of forfeiture committed by the ſhip on a prior voyage before 

the one inſured. 4. It is now clearly ſettled that though a natural- 

born ſubject cannot throw off his allegiance to the King, but is 

always anſwerable criminally for acts done by him againſt it, yet 

for commercial purpoſes he may acquire the rights of a citizen of 
another country ; to aſcertain which recourſe muſt be had to the 

laws and uſages of that country which has adopted him. This 

rule was eſtabliſhed in the caſe of Scott 7. t. v. Schawrts, Com. 

Rep. 677. 689. and has been always adhered to fince. In like 
manner denizens of this country are entitled to all commercial 255 
advantages of natural- born ſubjects, (but not to many political ones, ) 

though their allegiance is ſtill due to their natural Sovereign. The | 

caſe alluded to of Smith, and others of the like ſort, turned alto- 

gether upon the queſtion of fraud. Smith had become a citizen of 
America for a particular purpoſe, and not bona fide: there was no 
previous reſidence or domicile there, as there was in this caſe. 

Collet naturalized and domiciled in America could not have inſured 

his property Engliſb, ſuppoſing a war between France and America, 

and England in a ſtate of neutrality: nor could he have availed 

himſelf of the privilege of trading as an Engli/hman without re- 

turning to this country to reſide or fixing his domicile here. It 

was ſo conſidered in the report of the caſe in Com. 6go. Then if 

he were an American citizen within the navigation act while his 
domicile remains in America, his merely coming here for a tem- 


(a) This was not the caſe reported ante, | ſame tranſaction, and about the ſame time. 
6 vol. 723, but ſtated ta ariſe out of the 
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porary purpoſe will not change the nature of his ſituation, or de- 
- prive him of his rights as a citizen of the United States, 
| 12 5 Cur, adv. vull. 
Lord Kenyon Ch. J. now delivered the opinion of the Court. 
As this caſe was argued ſo recently, and as every argument was 
urged that bore on the ſubject either on the one ſide or the other, 
little remains for us but to draw the proper concluſion from thoſe 
arguments, | 
Without ſtating again all the facts of the caſe, che queſtion is, 
whether, as the ſhip and goods inſured have been totally loſt to the 
aſſured, the party againſt whom this action is brought be or be 
not liable to pay that loſs on his contract of indemnity? In diſ- 
cuſſing that queſtion other points of great magnitude were raiſed. 
On the part of the defendant it was ſaid that this was a caſe of vaſt 
importance, becauſe it was an attempt by the plaintiff to invade 
the monopoly of the Ea/t India Company, and to ſupplant them 
in their trade, and that this affected the Public as well as indivi- 
duals, becauſe the Eaſt India Company is ſo nearly connected with 
the political flate of the country, and becauſe our poſſeſſions in the 
Egft Indies contribute ſo largely to the revenues of this country. 
On the other hand it is a caſe of great importance, inaſmuch as it 
involves in it the fair expoſition of the treaty between this country 
and America. And in the courſe of the argument we were (a little 
irregularly) threatened on both ſides, by the one party not to touch 
the concerns of the Ea/? India Company, by the other not to irri- 
tate our allies in America. With regard to the Eaft India Com- 
pany ; they will always find their intereſts ſecured by the laws of 
this country as adminiſtered in our courts of juſtice. And I hope 
that there is no jealouſy, or even ground of jealouſy, on the part 
of the Americans, but that they know that when their rights come 
to be diſcuſled here the greateſt attention will be paid to their inte- 
reſts. They have long been acquainted with the habits of this 
country, and with the mode of adminiſtering juſtice here : until 
within theſe few years their cauſes uſed to come over here to be 
diſcuſſed, and I never heard that the deciſions in our courts ever 
awakened the leaſt jealouſy in the breaſts of the inhabitants of that 

country. | | 
The great queſtion in 1 the cauſe is whether or not, the loſs having 
happened, any circumſtances be diſcloſed in the verdict on which 
the defendant can reſiſt the plaintiff's claim. Three objections 
6 have 
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have been raiſed on the part of the defendant. . I will diſpoſe. of 
that firſt, which was the laſt in the argument, namely, that Collet 
the captain of the ſhip and part-owner was an Engliſhman by birth, 

and was not therefore a citizen of America within the meaning of 
the treaty between this country and America. On a former day 
we intimated our opinion that there was not much weight in this 
objeQion, and after conſideration we are clearly of opinion that 
there is none. Collet is a citizen of this country by birth, ſo that 
he cannot throw off his allegiance to this country: he is alſo a 
citizen of America for the purpoſes of commerce, it being found 
by the ſpecial verdi& that he has been adopted as a citizen of that 


country. And the circumſtance of his being a natural-born ſub- g 


ject here cannot deprive him of the advantages of being a citizen 
of that country. | 

The next objection ariſes on the conſtruction of the I th 
article of the treaty between this country and America, which has 
been confirmed by act of Parliament. It was contended that the 
intercourſe muſt be immediate and direct between America and 
the Eaſl Indies, on the true meaning of that article: but on the 
fulleſt conſideration that we can give, comparing this with the 
other articles of the treaty, we are alſo of opinion that this ob- 
jection is unfounded. That the party inſured might have come 
from America to other countries in Europe and bought goods and 
carried them back to America, and from thence to the EH Indies, 
ſeemed to be admitted. Then, in point of reaſon, why may not 
that which may be done indlirectly be done directly? and on the 
fair conſtruction of the words of this article we think that this 
objection cannot prevail. 

The remaining objection is that the voyage inſured was a part 
of a voyage, the whole of which (ſuppoſing it to be one integral 


voyage) was not legal in its inception, and that if there be any 


infirmity in any part of an integral voyage, the whole for this 
purpoſe becomes illegal. But this argument is too refined as 
applied to this caſe. Before the commencement of this voyage 
there was a rumour that a treaty between the two countries was 
in agitation, and this perſon came to England probably with a 
view of carrying on the voyage to the Zaf? Indies under the treaty, 
However, in deciding this caſe we muſt look to the facts diſcloſed in 
the ſpecial verdict. Now it is not there ſtated that the continuation 
of the voyage to the Britiſh ſettlements in the Eaſt Indies was the 
Vor. VIII. N voyage 
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voyage that was at all hazards to be performed when the voyage 


began in America. For though different plans had been ſuggeſted 
by Butler in his letter for the continuation of the voyage, it is 
only found by the ſpecial verdict that Collet, when he failed from 
America, intended to go to the Faſt Indies, without ſaying to that 
part that belongs to Great Britain, As far as reſpected the Ame- 
ricans, every other part was mare liberum ; and though before 
the treaty the party aſſured could not have gone to any of our 
ports in the Eaſ Indies without being guilty of an infraction of 
our laws, he might have gone to any other port in the Zaft Indies. 
Every thing therefore in the verdict relating to theſe different 


plans, though a fair ſubject of inveſligation and diſcuſſion, may 


now be laid out of our conſideration ; it not being found in any 


part of the ſpecial verdict what preciſe voyage the parties had in 
contemplation at the inception of the voyage in Amerita. Then, if 
the voyage inſured be not infe&ted by what was done in America, 


it was a legal Voyage. The ſhip originally ſailed from Philadelphia 


to Bre and then to Bourdeaux, which ſhe might legally do; and 
before ſhe left the latter place the treaty between this country and 


America was ratified; it then appears that in May 1796 ſhe failed 
to Madeira, where ſhe took in other goods, © for the purpoſe of 


proceeding with the whole cargo to the Britiſb territories in the 
al Indies,” which then ſhe might well do under the treaty 
that had before that time been ratified. Then it does not appear 


that Collet had any intention of going to any of our ſettlements in 


the Eaft Indies until after the ratification of the treaty. And 
though I admit that, if there had been any inſirmity in any part 


of the integral voyage, it would have made the whole illegal, ſo 


that the aſſured could not recover upon a policy on any part of it, 


yet it not appearing that in fact there was any illegality in any 


part of this voyage, we are of opinion chat this objectiõn alſo 


fails. 


On the whole therefore we are of opinion that the plaintiff is 


Judgment for the plaintiff 
| OE HET 
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Saler againſt Saur and Another, Executors. 


HE plaintiff having brought an action againſt the defendants, 
as executors of the laſt incumbent of the rectory of Hilder- 
am in Cambridgeſhire, for dilapidations, the defendants paid 
300l. into court under the common rule; to ſet aſide which rule 
the plaintiff obtained another rule niſi, on the authority of Squire 
v. Archer, 2 Str. gob. 


Mood ſhewed cauſe againſt that rule (a). It is a general rule that 


in all actions for non-payment of money the defendant may bring 


money into court, though in actions of treſpaſs or tort he cannot. 
Now this is in ſubſtance an action for non-payment of money. 
The declaration ſtates, in the uſual form, that by law all rectors 


&c are bound to repair; that if they leave the houſes &c out of 


repair they or their executors are bound to ſatisfy to the ſaccefſors 
{o muck money as will be ſufficient for the purpoſe of repair ; 
that the houſe in queſtion was left by the defendants? teſtator out 
of repair; and that a large ſum of money, to wit, pol., is ne- 
ceſſary to be laid out in the repair; and the breach is, the non- 
payment of that ſum. The circumſtance of the fum demanded 
being uncertain is no objection to paying money into court, be- 
cauſe that objection would equally apply to a quantum meruit, 
and yet in ſuch a caſe there is no doubt but that money may be 
brought into court. In the Eccleſiaſtical Courts, where ſuits of 
this kind are more frequently inſtituted than in the common law 
courts, the defendant is permitted to pay money into court; 
therefore for the ſake of uniformity the proceedings ought to be 
the fame in both courts. With regard to the caſe cited from 
Strange; it is obſervable that it is a ſhort looſe note, not expreſſing 
the grounds on which the Court proceeded: but the authority of 
that caſe may well be doubted, when it is conſidered that in 
Oles v. Ange (5) it was taken for granted that a defendant might 
plead a tender (which is like paying money into court) to ſuch an 
action as the preſent. Beſides this is an action againſt executors, 
who are more favoured by the law than other perſons. They have 
not been guilty of any default; and it ſeems more juſt that ſuch 
defendants ſhould be permitted to pay money into court, in order 
that if that ſum be ſufficient the plaintiff ſhould proceed in the 


(e) Yeſterday, (b) 3 Lew, 413. 
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1798. action at the peril of coſts, than that the plaintiff ſhould compel 
=. them to proceed to trial at the hazard of coſts, which, in caſe my F 


ga, have no aſſets, muſt be paid de bonis propriis. 
vane. Wilſon in ſupport of the rule. The rule by which the Courts 


| 

| | 
| have been guided in caſes of this kind is that mentioned by Lord 

| 


Mansfield i in 2 Burr. 1120, that “ where a. ſum- demanded is *a 
| | ſum certain, or capable of being aſcertained, without leaving any 
ſort of diſcretion to be exerciſed by the jury, the defendant. may 
| 
| 


pay the money into court. But this demand, ſo far from being 
certain or capable of being aſcertained by mere computation, is 
perhaps of all others the moſt uncertain that can be brought into 
a court of juſtice, it depending on the opinions of architects and 
ſurveyors. In an action of covenant for not repairing, it is clear 
that the defendant cannot pay money into court; and the preſent 
is like ſuch an action. It is indeed more like an action on the caſe 
in nature of waſte, where the defendant can neither plead a tender 
| or pay money into court. The plea in both is not-guilty. The 
circumſtance of this being an action againſt executors affords 
no reaſon for allowing them this privilege. In many inſtances the 
action is brought againſt the predeceſſor himſelf ; and though this 
is an action againſt executors, it muſt be remembered that they 
repreſent the predeceſſor for whole delinquency they are anſwer- 
able. Independently however. of any reaſoning, the.caſe in Strange 
is a direct authority to ſhew that money cannot be paid-i into court 
in an action of this kind. Nor is the authority of that caſe di- 
miniſhed by the caſe in Levintx, in which this queſtion neither 
did or could come in judgment before the Court. There the 
plaintiff took ifſue on the plea of tender which was found againſt 
him; and the Court had no opportunity of deciding on the, le- 
. gality of the plea. 
| The Court ſaid that in point of reaſon the 3 he to 
be permitted to pay money into court, but wiſhed to have an. op- 
portunity of looking into the caſes before * decided the queſ- 
tion. But on this day 
Lord KEN VON Ch. J. ſaid, we have looked i into "the caſes, — | 
are of opinion that they do not warrant us in determining that 
money may be paid into court in this action. The caſe of Squire | 
14 v. Archer is a direct deciſion on the point; and the ſame caſe is 
| | | alſo reported in 2 Barnard. 4., which, though not a book of much 
| authority in general, agrees with the report of the caſe in Strange. 


Therefore the preſent rule muſt be made abſolute. 
e 14 —  GrosE 
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nos J. added that the true grounds, on which rules for 
payment of money into court are Ry are NT finer} in 


Tidd's Practice (a). 
"Rule abſolute (5). 


ifs) Vid. Tidd 402. ef eg. e. Wine, 1 E. BI. Rep. C. l 14; 
4) Vid, Griffiths v. Williams, ante, 1 vol, | and Hutton v. Bolton, E. 22 Geo. 3. B. R. 
710 Bowler v. Fuller, ante, 7 vol. 335; 1 H. Bl. 299. note, &. | 


Lord KINNAIRD and others agninſt Barrow. 


TP defendant, having been a priſoner in the Fleet priſon on 
the 12th of February 1794, was diſcharged at the London 
Quarter-Seſſions on the 15th of July in that year under the in- 
ſolvent debtors” act 34 Geo. 3. c. 69. After which he was arreſted 
at the ſuit of the plaintiffs for a debt of 8o/.; 30. part of which 
was due to them before the 12th of February; the remaining 500. 
became due in this way; the defendant had given a bill of ex- 
change for 207, and a promiſory note for 30. before the 12th of 
February 1794, both payable fix months after date to J. Parkyns 
or order; the former was dated on the 1oth, the latter on the 
1 3th of October 1793, and they reſpectively became due on the 
13th and 16th of February 1794. 

Balmanno on behalf of the defendant obtained a rule on a former 
day, calling on the plaintiffs to ſhew cauſe why the defendant ſhould 
not be diſcharged out of cuſtody, becauſe the whole of the plaintiffs? 


debt was either due or grow!ng dur before the 12th of February, the 


day mentioned in the inſolvent debtors' act (a), on the authority of 
Workman v. Leake (b) and Paget v. Wheate (c); in the former of 
which cafes it was holden that a debt ariſing on a promiſory note 


indorſed by the defendant to the plaintiff before, but not pay- 
able until after, the day mentioned in the inſolvent debtors' act, 


12 Geo. 3. c. 23. (penned like the preſent act,) was a debt © grow- 


ing due” within the meaning of that act; and in the latter a 


ſimilar determination was made on the TON DPI of the inſolvent 
debtors? act 18 Geo. 3. c. 52. in the inſtance of a bond executed 


before but not payable until after the day mentioned ; in that ac. 


(a) By 34 Geo. 3. c. 69. J 31. It is en- cafioned, owing or growing duc, before the; 


aRed that no perſon, entitled to the pack; | 12th of February 1794, Ke. 


of that act, ſhall at any time thereafter be (3) Conv, 22. 
impriſoned for any debt, bond &c, ſum or | (e) Dougl. 668, 
ſums of money contracted, incurred, oc- | Hooks, ib. 97. 


Vol. VIII. O 


ö 


Garrow, 


See allo Cottere v. 


Thurſday, 
Nov. 229. 


By the inſol- 


vent debtors? 


act 34 C. 3. 
c. 69. an in- 
ſolvent per- 
ſon is dif- 
charged as 
to debts 
growing due, 
as well as 
thoſe due . 
before the , 
12th of Fe- 
bruary 1798 ; 
which words 


apply to a 


debt on a 
promiſory 
note or bill 
of exchange 
given before, 
but not pay- 
able until 
after, that 
day. 


— 2 21 8 
1 — ns SI ne 


— 


1 
| 
if 4 
| N 
| q 
: \ 
4:14 
= 
» 30 
_ 7. 
[ 
\} J 
\ 4 
* 
1 
[] 
1 
i 


S 


1 798. 
— 
Lord 
K1iNNAIRD 
againſ/} 
Barrow. 


Friday, 
N, 9. 2 3d. 


Where one as 


*. a truſtee con- 


veys land to 
another to 

which there 
is no acceſs 


truſtee's 
land, a right 


of way paſſes 
of neceſſity as 


incidental to 
the grant. 

If the owner 
of two cloſes, 
having no 


way to one of 


them but 


over the 


other, part 
with the lat- 
ter without 


. reſerving the 


way, it will 
be reſerved 


for him by 
operation of 


law. Semb. 


the Upper Meadow into through and over the Ailotment, and from 
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Carrot, who now ſhewed cauſe, contended that neither of the 
ſums of 20 J. or 30 l. was due on the 12th of February 1794; 
and that the plaintiffs could not have ſworn to either of them as 


a debt due at that time. But 


The Court were clearly of opinion that theſe two ſums were 


within the letter as well as the ſpirit of the act of Parliament. TAR 
the words © growing due” meant ſomething more than © owing” 


or “due; and that thoſe words were inſerted for the purpoſe of 


meeting ſuch a caſe as the preſent. That this and the other in- 


ſolvent acts alluded to, being made in part materia, ought to 
receive a ſimilar conſtruction; and that the caſe in Coroper was a 


direct authority in point. Therefore they made the 


Rule abſolute (a). 


(a) See alſo Marks v. Upton, ante, J vol. 305. on this very act. 


HowToN again} FREARSON. 


T tre ſpaſs for breaking and entering the plaintiff's 's cloſe called 
the allotment at Ockbroot in the county of Derby, on the 
iſt. of January 1796, the defendant pleaded, iſt the general iſſue, 


on which iſſue was joined; ſecondly, that the cloſe called the 


but over the 5 8 
Allotment was contiguous and next adjoining on the weſt {ide to a 


cloſe of the defendant's called the Upper Meadow, on the caſt to a 
cloſe of the plaintiff's called Draycot Field which adjoins on the 


eaſt ſide to a highway leading from Draycot to Ockbrook, That 


before the ſaid time when &c, on the ſt of April 1793, the 
plaintiff, R Dowman, F. Fefſopþ, and F. Collier, were ſeiſed in fee 
of the ſaid three cloſes called the Allotment, the Upper Meadow, 
and Draycot Field, and being fo ſeiſed they ſold and conveyed to 
the plaintiff the two cloſes, the Allotment and Draycot Field. 
That afterwards, and whilſt the plaintiff, R. Dowman, F. Je 22 ops 
and 1 Collier, continued ſeiſed of the Upper Meadow, and before the 
ſaid time when Ec, to wit, on the 4th and 5th of Zuly 1793 by leaſe 
and releaſe they conveyed the Upper Meadow to the defendant in 


fee. That the plaintiff, R. Dowman, F. Jeep, and J. Collier, 
and their tenants during all the time they were ſeiſed of the 


Upper Meadow © had a neceſſary way for themſelves their farmers 


and tenants, occupiers of the -Upper Meadow, from and out of 


-anf 
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: and out of che Allotment into through and over Draycot Field to 1798. 
the highway leading from Draycot to Ockbrook, and ſo back again _ 
to go and return paſs and repaſs with their cattle every year at all againf 
FrEeARS0N- 
times of the year for the convenient and neceſſary occupation of 
the Upper Meadow, and had no other way for themſelves and 
their farmers and tenants occupiers of the Upper Meadow to go 
and return with their cattle from the Upper Meadow to the ſaid 
highway and back again for the convenient and neceſſary occupa- 
tion of the Upper Meadow but into and over the Allotment and 
from thence into and over Draycot Field and fo back again.“ 
That ever ſince he (the defendant) became ſeiſed of the Upper: + 
Meadow as aforeſaid he had had and ſtill of right ought to have 
the ſaid neceſſary way for himſelf and his farmers and tenants oc- 
cupiers of the Upper Meadow (ſtating it as before); and then he 
juſtified going with his cattle into through and along the ſaid way 
in the ſaid cloſe in which &c for the convenient and neceſſary oc- 
cupation of his cloſe called the Upper Meadow &c. 
The plaintiff replied that the defendant of his own wrong 
committed the treſpaſs, traverſing that the plaintiff, R. Dowowman, 
F. Jeſſnp, and J. Collier, and their tenants during the time they 
were ſeiſed of the Upper Meadow had a neceſſary way over the 
Allotment, and ſo through Draycot Field into the faid highway, 
and that the defendant fince he became ſeiſed of the Upper Meadow 
had the faid neceſſary way See, in the I ee of the plea ; on 
which ifſue was taken. 

On the trial at Derby a verdict was found for the thats; 
ſubje& to the opinion of this Court on the following caſe. 

Previous to the incloſure of the open fields and meadows in the 
liberty of . Oc&brook in the county of Derby in the years 1772 and 
1773 the lands within the liberty conſiſted of old incloſures, three 
open arable fields, called .Upper Field, Draycot Field, and Burrow- 
waſh Field, a meadow called Ockbrook, divided into ſeveral parts, 
one of which was called Upper Meadow, and certain common 
grounds lying in the ſaid open fields. The Upper Meadow was 
bounded on the north by old incloſures then and now called 
Reedy Pieces, and part of the then faid open fields called Upper - 
Field; on the eaſt by an old incloſure called the Carr, another 
then open field called Draycet Field, (being the plaintiff 's land 
called by that name in the pleadings,) and other old incloſures ; ; 
on the ſouth by old incloſures; ; and on the weſt by the ſaid then 

open field called Burrowaſh Field. The Upper Meadow belonged 
8 to 
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to ſeveral proprietors who had diſtin@ intereſts therein untit the 
crop was got, and afterwards they depaſtured the land in common. 
The road to the Upper Meadow was at that time out of a high- 
way called Collion Lane (a) over the eaſt {ide of that part of the 
then open field called Burrowaſh Field marked No. 75. in the 
plan (5) annexed into and over the eaſt ſide of an old incloſure 
marked in the plan No. 76., called Hil/way Cloſe, into the corner 
of another part of the ſaid Burrowe/h Field marked in the plan 
No. 77.5 and from thence into the ſaid Upper Meadow. In the year 
1772 an act of Parliament paſſed for dividing and inclofing ſeveral 
open fields & in Ockbrook, by which the commiſſioners named 
therein were directed and empowered to ſet out public and private 
carriage bridle and foot ways over the lands and grounds thereby 
directed to be divided and incloſed to any allotments to be made by 
virtue thereof or to any old incloſures &c. for fuch uſes and purpoſes 
as the ſaid commiſſioners ſhould in their award order and direct. 
And by that act it was alſo enacted that it ſhould not be lawful 
for any perſon or perſons after the execution of the award to uſe 
or claim the uſe of any roads or any ways either old or new: 
public or private over within or through the lands and grounds 
thereby intended to be divided &c either on foot or with horſes 
&c, other than ſuch roads or ways as ſhould be ſo ſet out and 
appointed by the commiſſioners, and that all former roads or ways 
or ſo much thereof as ſhould not be ſo ſet out and appointed as 
roads ſhould be deemed part of the lands to be divided and in- 
cloſed. ' At the time of the incloſure S. Dalby widow was ſeiſed 
for her life of an eſtate in the liberty of Oc4broot conſiſting of 
old incloſures and lands in the open fields and meadows, which 
eſtate was limited in remainder after her deceaſe to her ſon 
J. J. Dalby in tail; and J. J. Dalby was alſo entitled in poſſeſſion 
to an eſtate. in Oclbroot, which upon his marriage were ſettled 
upon himſelf and wife for their lives, with remainder to their firſt 
and other ſons in tail. The commiſſioners by their award dated 
the 22d of January 1773 allotted and awarded unto S. Dalby 
(in lieu of her lands in the open fields) in ſeveralty the Upper 
Meadow and that part of Draycot Field which adjoins to it and 
now belongs to the plaintifl. The lands fo allotted to her lie con- 


(a) Collion Lane ran from weſt to eaſt by | weſt of Upper Meadow ; and the road de- 
the north ſide of Reedy Pieces. ſcribed in the plan came into the north-weſt 


(5) No. 75, and 76. adjoined the Recdy corner of Upper Meadow, 
Pitces on the welt, and No. 77. was tothe e Wo 036 
5 5 1 nt tiguous 
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tiguous to each other, and the eaſt ſide of the ſaid allotment in 
Draycot Field, as well as an ancient inclofure (called the Carr Cloſc) 
belonging tc S. Dalby and adjoining to the Upper Meadow, 
is bounded by a public highway leading from Draycot to Ockbrook. 
The commiſſioners did not ſet out or appoint any road whatſoever 
to the Upper Meadow or the other lands allotted to S. Dalby. 
The road, uſed previous to the incloſure and when the open fields 
were in tillage out of Collion Lane to the Upper Meadow as before 
ftated, was not ſet out or awarded by the commiſſioners, but they 
ſet out and awarded a road to the occupiers of the Reedy Pieces 
in theſe words, One other private carriage and drift road from 
Collion Lane into and over the eaſt ſide of the lands allotted to 
Dame Mary Lake No. 75. to an old incloſure allotted to F. F. 


Dalby No. 76, for the uſe of the owners and Gy of ſeveral 


old incloſures called the Reedy Piecer, for ever.” —As ſoon as the 
allotments were ſet out F. F. Dalby began to occupy (as tenant 
to his mother) that -part of the allotment in the Upper Meadow 
which now belongs to the defendant. About the ſame time he 


agreed with the proprietors of the old incloſure No. 76. for the 


exchange of other lands (to which he was entitled in poſſeſſion 
as aforeſaid) for the old incloſure, and the exchange was carried 
into effect by the award of the commiſſioners under a power in 


the incloſure act. Mrs. Dalby died in April 1786; and upon her 


death J. J. Dalby became entitled in poſſeſſion as tenant in tail 
to the lands which had been allotted to her, and in Trinity term 
in that year ſuffered a recovery of the ſame, and limited it to 
himſelf in fee. J. J. Dalby died in October 1792 ; and from the 
date of the award to the time of his death that part of the Upper 
Meadow which now belongs to the defendant, and the ſaid an- 
cient incloſure No. 76., were occupied by the ſame tenant by him- 
ſelf for fix years and by S. Phipps for the remainder of the time 
without Any connection in reſpect of roads with the other lands 
allotted to Mrs. Dalby and now belonging to the plaintiff” And 
although the uſe of the road ſet out by the commiſſioners and 
awarded over the new incloſed lands No. 75. was limited by the 
award to the Reedy Pieces, F. F. Dalby and his tenants of the 
old incloſure No. 76. and the defendant's Upper Meadow made uſe 


of the ſaid road for all purpoſes whatſoever as a road to the ſaid 


incloſure No. 76. and the defendants Upper Meadow during the 
whole of the abovementioned period. Upon the death of 7. 7. 
' Dalby his eldeſt ſon became entitled under his father's marriage 
Vor. VIII. P ſettlement 
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ſettlement to the old incloſure No. 76. and at Zady-day 1793 fold 
and conveyed. it to J. {E//ot the preſent owner thereof. FJ. J. 

Dalby by his will dated 26th Fanuary 1791 deviſed all the lands fo 
allotted to his mother to truſtees (of whom the plaintiff is one) for 


the ſale thereof; and in April in that year the plaintiff purchaſed 
and became poſſeſſed of the ſaid cloſe called the Allotment, and the 
cloſe. called: Draycot Field, and alſo the cloſe called Carr Cloſe. In 
July following the. defendant purchaſed of the ſaid truſtees the 
. cloſe called the Upper Meadow with all ways &c. belonging 
- thereto. Very ſoon after the defendant had made this purchaſe, 
F. Elliot and the owners of the new .incloſure No. 75. ſtopped 


up the road over their reſpe&ive lands to the Upper Meadow. 
The queſtion is whether the plaintiff is entitled to recover. 
This caſe was argued at length in Trinity term laſt by Burton 


- Morice for the plaintiff and Clarke for the defendant. 


The former then contended that, when a man grants land with- 
out reſerving to himſelf a right of way over it, the law will not 


reſerve ſuch right for him, however neceſſary or convenient; and 
the defendant claiming under a perſon ſo circumſtanced cannot 


be in a better ſituation. Dell v. Babthorpe, Cro. Eliz. 300. (Lau- 


. rence J. obſerved that it did not there appear to be-zeceſſary to go 
over the cloſe in queſtion to the wood; there might be another 
way to it.) Such a right can only be claimed in two cales, either 


where the law itſelf confers a right to ſomething upon another 
man's land, in which caſe it alſo gives every power neceſſary to 


the enjoyment of it, and by conſequence a right of ingreſs and 
regreſs, or where one grants land to another, to which there is no 


acceſs except over the ſoil of the grantor, and there the right of 
way is incidental to the grant, on the principle that the grant ſhall 
be taken moſt ſtrongly againſt the grantor, and becauſe ſuch right 
is neceſſary to the enjoyment of the thing granted, and without 
which it would be of no avail. That was the principal point re- 
ſolved in Clark v. Cogge, Cro. Fac. 170. It was there indeed alſo 
added, that if a man having four cloſes lying together ſell three, 
reſerving the middle one, and have not any way to it but over 
one of thoſe which he ſold, though he did not reſerve the way, 
yet he ſhall have it as reſerved to him by law. But that was 
merely an obiter dictum and not ſupported by the books referred. 
to in the margin, which relate only to authorities given by law. 
As where the law gives a right to a tenant at will to go upon the 
land to take the emblements; yet that is only where the Lord 

4 | puts 
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puts an end to the tenancy ; for if it be determined by the te- 1798. 4 
nant's own act, the Lord ſhall have the emblements. Oland's YR. 1 
caſe, 5 C. 116. 1 Rol. Abr. 726. 80 here, it being the grantor's 2 
own act to grant away his land without reſerving a right of way, son. 
the law will not ſupply his omiſſion to the prejudice of the 
grantee's right. Keymer v. Summers, Hereford Sum. AM. 1769, 
cor. Yates J. Bull. Ni. Pri. 74. Befides, the facts ſtated in this | 
caſe negative that this was a neceſary way; for it appears that 1 
before the incloſure act another way was uſed. (Lawrence J. | 
But it alſo appears that that way was put an end to by the com- 
miſſioners, and cannot now be fet up again.) 
Clarke for the defendant. . As by the incloſure act the nn 
ſioners were to ſet out all neceſſary public and private ways, and 
all other ways not by them ſet out were to ceaſe and determine, 
it is clear that the defendant can no longer make uſe of the old K 
road by the Reedy Pieces ; fo that if he cannot enjoy the road in | 
queſtion, he has no means of getting at his land at all. His right 
therefore ariſes of neceſſity, and upon a principle of public policy, 
which will not endure that any perſon ſhall be under the neceſſity 
of leaving his land uncultivated, becauſe he cannot get at it without 
being a treſpaſſer; for this would operate as a public detriment no 
leſs than a private loſs. The caſe before Yates J., which was of a 
preſcriptive right of way claimed, and others of the ſame ſort, do 
not apply, for in them the road claimed did not appear to be a 
road of neceſſity, but merely of convenience, which might be loſt 
without detriment to any but the owner. The cafe of emblements 
proceeds on another ground, that where the party was not entitled 
to the emblements themſelves he conſequently could have no right 
to go on the owner's land to take them away : but where he has 
a right to the emblements he has a right of way neceſſarily inci- 
dent. The claim of a way of neceſſity as given by law is expreſsly 
recogniſed in the caſe cited of Clark v. Cogge, Cro. Fac. 170. in 
Staple v. Heydon, 6 Med. 3, 4. and 1 Rol. Abr. 930. pl. 10.; and it 
was expreſsly determined to be good in Dutton v. Tayler, 2 Lutiw. 
1487. becauſe, as it is there ſaid, it is for the public good that the 
land ſhould not be unoccupied. Beſides, in this caſe the defendant 
claims under a grant from ſeveral perſons, one of whom was the 
plaintiff himſelf; and therefore on the ground admitted in argu- 
ment the plaintiff muſt be taken to have granted this neceſſary way. 
In reply, it was obſerved that the caſe of Dutton v. Taylor was 
- contrary to all former received opinions; and that upon the prin- 
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ciple there laid down a right of way would be reſerved in law-even 


againſt the expreſs releaſe of the party. But at any rate this could 
not authorize a new way over the ſoil of another, where none 


of right exiſted before. And as to the laſt ground; that the 


plaintiff had joined in the grant to the defendant merely as a truſ- 


tee and not in his own right, and therefore ought not to be con- 


eluded by ſuch an act to his own prejudice. 
Lord Kenyon C. J., entertaining great doubt upon the general 


queſtion, deſired that the caſe might be argued again. But on 
this day, when 


Perceval was to have argued for the plaintiff and Balguy for the 


defendant, 


Lord Kenyon C. J. faid, upon further conſideration J find it 


impoſſible to diſtinguiſh this from the general caſe, where a man 
grants a cloſe ſurrounded by his own land, (in which caſe the 


grantee has a way to it of neceſſity over the land of the grantor,) 


merely on the ground that the plaintiff.conveyed to the defendant 
in the character of a truſtee ; for it cannot be intended that he 
meant to make a void grant. There being no other way to the 
defendant's cloſe but over the land of one of the perſons who 
granted to him, he was entitled to ſuch a way of neceſſity upon 
the authority.of all the caſes, upon the principle that every deed 


muſt be taken moſt ſtrongly againſt the grantor. It was compe- 


tent to thoſe who conveyed to the defendant, when they granted 
the Upper Meadow, to grant him a way to it over their own land. 
When they made the conveyance, it muſt be taken for granted 
that they intended to confer ſome beneficial intereſt, but he can 
derive no benefit whatever from the grant unleſs he has a right of 


way to the land. Even upon the general ground I was prepared 


to ſubmit to the expreſs authority of the caſe. in Lutwwich, though 
-T cannot. ſay that my reaſon has been convinced by it. There are 
I think great difficulties in the queſtion; but in the.other mode of 
conſidering the caſe, thoſe difficulties are. gotten rid of altogether, 
and it falls within all the authorities which are not controverted 


even by the plaintiff. 


Per Curiam. Poſtea to the defendant (a). 


(a) Vid. Parker v. Willled, 2 Sid. 39. | Latch 153. Ney 84. 3 Bulfr, 339. 8. C. 


111. Sury v. Pigot, Poph, 166, Palm. 444. 
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Dor on the demiſe of MirchixsoN againſt Carta, 


O® N the trial of this ejectment at the laſt aſſizes for Eſer before 
Mr. Juſtice Buller a verdict was found for the leſſor of the 
plaintiff, ſubject to the opinion * this court on the following 
<al8 . 
The leſſor of the plaintiff, being ſeized in fee of the premiſes 
in queſtion, demiſed the ſame by leaſe dated the 28th of September 
1784 to 7. Braban, in which leaſe there is the following covenant 
and proviſo ; that Braban, his executors, adminiſtrators, or aſſigns 
ſhould not let, ſet, aſſign, transfer, make over, barter, exchange, or 
otherwiſe part with this indenture or the ſaid meſſuage, lands, &c. 
hereby demiſed, or any part thereof, to any perſon or perſons 
whomſoever, for all or any part of the ſaid term, without the 
ſpecial licenſe, conſent, and approbation of Mitchinſom, his heirs 
or aſſigns, in writing; provided always that if Braban, his exe- 
cutors, adminiſtrators, or aſſigns, or any of them, ſhould let, ſet, 
aſſign, transfer, or make over this indenture or the ſaid premiſes 
hereby demiſed, or any part thereof, to any perſon or perſons 
whomſoever, without the licenſe or conſent of Mitebinſon, his 
heirs or aſſigns, in writing, or if all or any of the covenants, &c. 
on the part of Braban, his executors, &c. ſhould not be by him or 
them paid, obſerved, &c. according to the true intent, &c., in 
either of thoſe caſes it ſhould be lawful for Mitchin/on, his heirs and 
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A leſſee, who 
had cove- 
nanted not 
“to let, ſet, 
aſſign, tranſ- 
fer, make 
over, barter, 
exchange, or 
otherwiſe part 
with the in- 


denture,” c. 


with aproviſo 
that the land- 
lord might in 
ſuch caſe re- 
enter, gave a 
warrant of 
attorney to 
confeſs judg- 
ment, on 
which the 
leaſe was 
taken in exe- 
cution and 
ſold; held no 


- forfeiture of 


the leaſe. 


aſſigns, into and upon the ſaid meſſunge or tenement, farm, lands, 


&c. wholly to re- enter, &c. 
Braban entered into poſſeſſion of the premiſes under this leaſe, 


and continued poſſeſſed of them uatil the entry of the defendant 


hereafter mentioned. A creditor of Braban for a juſt debt took 


from him a warrant of attorney to confeſs judgment, upon which 
a judgment was accordingly entered up as of Michae/mas Term 
1797. Execution iſſued in the ſame term, and the leaſe was on 
the 11th of December 1797 ſold under ſuch execution by the ſheriff 
to the defendant, who was put into poſſeſſion on the 1K of January 
1798, and now continues ſo poſſeſſed. The defendant at the 
time of his purchaſe knew that the leaſe contained the ſaid covenant 
and proviſo. 
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Beſt for the plaintiff, The leſſor of the plaintiff is now entitled 
to recover under the proviſo againſt alienation contained in the 
leaſe. A landlord in granting a leaſe to a particular tenant has 
two objects in view; the one to ſecure his rent; the other to pro- 
vide. that the eſtate ſhall not. be deteriorated in the hands of the 
tenant. And therefore in granting a leaſe he ſelects a tenant in 
Whom he has confidence, and in whoſe occupation (he ſuppoſes) 
both theſe objects will be ſecured. But unleſs he has the means 
of preventing the tenant alienating, both thoſe objects may be 
defeated. Covenants and conditions of this kind have always been 
conſtrued ſtrictly. Berry v. Taunton, Cro. Elis. 331; More's 
caſe, Cro, El. 20; Philpot v. Hoare, 2 Atk, « 219. Though the 
caſe of Roe v. Galliers (a) is different from the preſent, becauſe 
there the queſtion. aroſe on the legality of a proviſo in the leaſe 
that the landlord ſhould re-enter on the tenant” s committing an act 
of bankruptcy, which was holden to be a legal condition, yet the 
reaſoning of the Court there is applicable to this caſe. And the 
caſe of Dommett V. Bedford (b) goes the whole length of deciding 
the preſent caſe. There Bedſord gave an annuity to Woodham to 
be paid into his own hands, “it being the intent of the teſtator 
that if the ſame ſhould be alienated the annuity ſhould immediately 
.ceaſe and determine ; 7 and on the bankruptcy of Woodham and an 
afſ ignment of the annuity by his commiſſioners to the aff ignees it 
Was. holden that the annuity ceaſed, though it was argued that the 
reſtriclion only extended to an aſſignment by the party himſelf. 
In truth what is called an aſſignment by operation of law' is only 
ſuch an aſſignment made by the authority of the law that the party 
himſelf might have made. Now as the tenant himſelf could not 
have aſſigned i in this caſe, on the principle that lex nemini facit 
injuriam the law will not aſſign for him. In caſes of bankruptcy 
the aſſignees only ſtand in the ſame ſituation as the bankrupt him- 
ſelf did; neither is the ſheriff placed in a better ſituation than the 
tenant whoſe intereſt he takes f in execution. But even if the Court 
were to decide that ſuch a proviſo as the preſent did not extend to 
an alienation by law, to an. execution againſt the goods and chattels 
of the tenant, ſtill in this caſe there was no adverſe judgment; 3 the 
tenant voluntarily executed a warrant of attorney to confels | Aa 
judgment for him. And unleſs the landlord can enter as for a 


(a) Ante, 2 vol. 733. (5) Ante, 6 vol. 686. 5 
breach 
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ly, and perhaps fraudulently, which he cannot do directly; ſince, or des. 


inſtead of aſſigning ovet a leaſe to a third perſon he may confeſs a 


judgment to him for the very purpoſe of enabling ſuch third per- 


ſon to take the leaſe under an execution upon the judgment. 
Parutber contr). It may be admitted that the parties may 

covenant that on the event of the inſolvency of the tenant the land- 

lord may re- enter, if they chooſe to frame a ſpecific covenant for 


that purpoſe, but the objection to the leſſor's right of entry here 
is that no ſuch covenant is contained in this leaſe. All the worde 


of this proviſo are applicable only to an aſſignment by the party 


himſelf. In caſes of this kind the Courts have in general been in- 


clined to narrow the conſtruction of covenants againſt alienation, 
at leaſt not to extend them beyond the words of the covenant. 
In Cruſoe v. Bugby (a) it was holden that a covenant not to aſſigu 

transfer ſet over or other wiſe do or put away the leaſe or pre- 
miſes did not extend to an underleaſe for part of the term. 80 
in Fox v. Swann (5), where the leſſee covenanted not to aſſign 
without the leſſor's conſent, it was faid that a deviſe of the term by 
the leſſee was not a breach of the covenant. In the caſe of Denn 
d. Lord Stanhope v. Skeggs (c), where the leſſor having demiſed to 
the leſſee for twenty- one years, habendum to him his executors 
adminiſtrators and aſſigns, with a proviſo that the landlord might 
re- enter if the leſſee his executors &c ſhould aſſign &c or ſuffer 
the ſame to be extended or taken in execution, the queſtion was 
whether notwithſtanding the proviſo the land could be taken in 
execution againſt the executor of the leſſee, and it was admitted by 


the plaintiff's counſel that the covenant not to aſſign &c did not 


extend to aſſignments by operation of law. Lord Mansfeld's 
opinion, and the reſult of the enquiries directed by him ia that 
caſe, alſo conſirm the doctrine that without an expreſs cove- 
nant that the teaſe ſhould be void on the bankruptcy or inſolvency 
of the leſſee the teaſe would continue in force. And it appeared 
there that in the leaſes granted by the Accountant General of the 
Court of Chancery of the eſtates of lunatics a covenant was in- 
ſerted to vacate the leaſe on the bankruptcy or inſolvency of the 
leſſee. If, inſtead of a proviſo for re- entry in this caſe, a pecu- 
niary penalty had been annexed to the breach of the condition, no 
action could have been maintained for ſuch penalty, becauſe the judg- 


(a) 2 B). Rep, 566; and 3 77, 234. 9 E. and 77. 21 C. 3. B. R. 


(6) H. 483. | 
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ment, execution, and ſale of the leaſe by the ſheriff, are all hoſtile 


rule onght to govern this caſe, which is the caſe of a forfeiture. 


_ © Caſes of forfeiture are not favoured in law; per Lord Mangfield 


in Cowp. 805. That ſuch a reftraining covenant. as the preſent 
does not extend to aſſignments by operation of law is clear from 
the caſe of Goring v. Warner (a), where Lord Macclesfield ruled 
that an aſſignment by the commiſſioners of bankrupt (leſſee) was 
no breach of the leſlee's covenant not to aſſign (5). Now if that 
be the general rule, there is no reaſon to make an exception in 
the -preſent caſe on account of the leſſee's having given a warrant 
of attorney to confeſs a judgment on which this leaſe was taken in 
execution, ſince that would be to compel a debtor to incur all the 
expence of a fruitleſs litigation in attempting to reſiſt a demand 
which he knows to be juſt. If it be objected that the caſe of 
Goring v. Warner cannot be ſupported becauſe the reaſon given 
for it's deciſion (namely, that the aſſignment by the commiſſioners 
was made by. the authority of a ſtatute, which will ſuperſede any 
private agreement between the parties) was overruled in the caſe of 
Roe v. Galliers, it may be anſwered that the former deciſion is 
right, though the reaſon given for it.is bad. Both thoſe caſes may 
ſand on their own foundation. In the former there was no pro- 
viſo to re-enter on the leflee's becoming a bankrupt or inſolvent, 
and therefore the aſſignment under the commiſſion of bankrupt 
was valid: in the latter there was ſuch a proviſo, which was 
holden to be. good in law. This caſe is clearly diſtinguiſhable 
from that of Dommett v. Bedford, where it appeared to be the 
intention of the teſtator that the annuity given to the annuitant 
(bankrupt) ſhould abſolutely ceaſe and determine as ſoon as he 
ſhould be in a ſituation not to receive the benefit of it him- 
ſelf. 

Lord KENTON Ch. J. Generally ſpeaking, the grant of an 
eſtate carries with it all legal incidents, and therefore the grantee 
has a right to ſell and convey it unleſs he be controlled by the 
terms of his grant. In the caſe of Lord Stanhope v. Skeggs Lord 
Mansfield ſeems to have doubted on this ground, whether or not 


the covenant that the executors of the tenant ſhould not aſſign 


were void as being inconſiſtent with the thing granted: but in ſo 
doubting, his Lordſhip probably overlooked the maxim modus et 


(a) 2 Eg. Caf. Abr. 100. pl. 3. (5): Vid. Philper v. Hoare, 2 Ati. 21g; 4mb. 480. 
; con- 


TY 


— 
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conventio vincunt legem; though indeed that maxim is to be 
taken with ſome qualification. For a grantor when he conveys 
an eſtate in fee cannot annex a condition to his grant not to alien, 
nor when he conveys an eſtate-tail a condition not to bar the 
entail. Such reſtrictions are impoſed to prevent perpetuities: but, 
ſhort of that reſtriction, both parties to a contract may model it in 
what manner they pleaſe. Though therefore the grant of an 
eſtate prima facie carries with it all legal incidents, that grant may 
be modified according to the wiſh of the parties; and when we 
are conſidering the rights of the grantee, it is neceſſary to ſee 
what reſtraints have been impoſed on him. That covenants 
may be introduced into a leaſe to prevent the term paſling under 
a commiſſion of bankrupt, or being taken in execution againſt 
the tenant, ſeems to be admitted ; and I know that ſuch cove- 
nants are now become very uſual. In the caſe of Cruſoe v. Bugby 
Lord Chief Juſtice De Grey ſaid that the Courts of Weſtminſter have 
always watched with a great deal of care to ſee if the particular 
caſe fell within the reſtraint impoſed upon the tenant; if not, 


the party has thoſe legal incidents belonging to the eſtate, and may 


diſpoſe of it. Now what are the words uſed in this leaſe; that 
the leſſee ſhall not let, ſet, aſſign, transfer, make over, barter, ex- 
change, or otherwiſe part with, the .indenture or the premiſes de- 
miſed : but theſe are all acts to be done by the tenant himſelf. 
And J adopt the diſtinction, relied upon by the defendant's counſel, 
between thoſe acts that the party does voluntarily and thoſe that 
paſs in invitum: judgments in contemplation of law always paſs in 
invitum; and I ſee no difference between a judgment that is 
obtained in conſequence of an action reſiſted and a judgment that 
is ſigned under a warrant of attorney, ſince the latter is merely to 
ſhorten the proceſs and to leſſen the expence of the proceedings. 
If the warrant of attorney itſelf had been a ſpecific lien on the 
eſtate, that perhaps would have come within the words of this 
covenant : but it only gave the creditor power to enter up judg- 
ment againſt the tenant, and non conſtat that it would be followed 
up by the term being taken in execution under that judgment. 
Unleſs we were to carry this farther than the words, I do not 
think that this was an alienation within the meaning, of the cove- 
nant. In the courſe of the argument it was ſaid that the granting 
of a leaſe was a ſtipulation of confidence: as between the parties 
themſelves it is ſo, ſo much that the tenant's liability on his cove- 
nant to pay rent ſubſiſts during the continuance of the leaſe not- 

Vol. VIII. R ' withſtanding 


61 
1798. 
— 


Dos dem. 
Miren- 


INSON 


ain 
Css. 


60 
1798. 


Dos dem. 


Mireu- 
1Nson 


again 


OAA TER. 


acts done by the operation of the law in invitum. Then the ſame 


eſtate carries with it all legal incidents, and therefore the grantee 


CASES I. N MI CHAEL MAS. TERM 
ment, execution, and ſale of the leaſe by the ſheriff, are all hoſtile ; 


rule ought to govern this caſe, which is the caſe of a forfeiture. 
<« Gaſes of forfeiture are not favoured-in law; per Lord Mangfield 
in Cowp. 805. That ſuch a reſtraining covenant. as the preſent 
does not extend to aſſignments by operation of law is clear from 


the caſe of Goring v. Warner (a), where Lord Macclesfield ruled 
that an aſſignment. by the commiſſioners of bankrupt (leſſee) was 
no breach of the leſſee s covenant not to aſſign (5). Now if that 


be the general rule, there is no reaſon to make an exception in 
the preſent caſe on account of the leſlee's having given a warrant 
of attorney to confeſs a judgment on which this leaſe was taken in 
execution, ſince that would be to compel a debtor to incur all the 
expence of a fruitleſs litigation in attempting to reſiſt a demand. 
which he knows to be juſt. If it be objected that the caſe of 
Goring v. Warner cannot be ſupported: becauſe the reaſon given 
fot it's deciſion (namely, that the aſſignment by the commiſſioners 
was made by. the authority of a ſtatute, which will ſuperſede any 
private agreement between the parties) was overruled in the caſe of 
Roe-v. Galliers, it may be anſwered that the former deciſion. is 


right, though the reaſon given for it.is bad. Both thoſe caſes may 


ſand on their own foundation. In the former there was no pro- 
viſo to re-enter on the leſſee s becoming, a bankrupt or inſolvent, 
and therefore the aſſignment under the commiſſion of bankrupt 
was valid: in the latter there was ſuch a proviſo, which was 
holden to be. good in law. This caſe is clearly diſtinguiſhable 
from that of Dommett v. Bedford, where it appeared to be the 
intention of the teſtator that the annuity given to the annuitant 
(bankrupt) ſhould abſolutely. ceaſe. and determine as ſoon as he 
ſhould be in a ſituation not. to receive the benefit of it him- 
ſelf. 

Lord KEeNYoN Ch. J. Generally ſpeaking, the grant of an 


has a right to ſell and convey it unleſs he be controlled by the 
terms of his grant. In the caſe of Lord Stanhope v. Skeggs Lord 
Mansfield ſeems to have doubted on this ground, whether or not 


' the covenant that the executors of the tenant ſhould not aſſign 


were void as being inconſiſtent with the thing granted: but in ſo 


doubting,” his Lordſhip probably overlooked the maxim modus et 


(4) 2 25. Ca/. r. 100. pl. 3. 3), Vid. Philpet v. Hoare, 2 Ath, 219; Aub. 480. 
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taken with ſome qualification. For a grantor when he conveys 
an eſtate in fee cannot annex a condition to his grant not to alien, 
nor when he conveys an eſtate-tail a condition not to bar the 
entail. Such reſtrictions are impoſed to prevent perpetuities: but, 
ſhort of that reſtriction, both parties to a contract may model it in 
what manner they pleaſe. - Though therefore the grant of an 
eſtate prima facie carries with it all legal incidents, that grant may 
be modified according to the wiſh of the parties; and when we 
are conſidering the rights of the grantee, it is neceſſary to ſee 
What reſtraints have been impoſed on him. That covenants 
may be introduced into a leaſe to prevent the term paſſing under 
a commiſſion of bankrupt, or being taken in execution againſt 
the tenant, ſeems to be admitted; and I know that ſuch cove- 
nants are now become very uſual. In the caſe of Cruſoe v. Bugby 
Lord Chief Juſtice De Grey ſaid that the Courts of Weftminfter have 
always watched with a great deal of care to ſee if the particular 
caſe fell within the reſtraint impoſed upon the tenant; if not, 


diſpoſe of it. Now what are the words uſed in this leaſe; that 
the leſſee ſhall not let, ſet, aſſign, transfer, make over, barter, ex- 
change, or otherwiſe part with, the indenture or the premiſes de- 
miſed : but theſe are all acts to be done by the tenant himlſelf, 
And1 adopt the diſtinction, relied upon by the defendant's counſel, 
between thoſe acts that the party does voluntarily and thoſe that 
paſs | in invitum: judgments i in contemplation of law always paſs in 
invitum; and 1 ſee no difference between a judgment that is 
obtained in conſequence of an action reſiſted and a judgment that 
is ſigned under a warrant of attorney, {ince the latter is merely to 
ſhorten the procels and to leflen the expence of the proceedings, 
If the warrant of attorney itſelf had been a ſpecific lien on the 
eſtate, that perhaps would have come within the words of this 
covenant: but it only gave the creditor power to enter up judg- 
meat againſt the tenant, and non conſtat that it would be followed 
up by the term being taken in execution under that judgment. 
Unleſs we were to carry this farther than the words, I do not 
think that this was an alienation within the meaning, of the cove- 
nant. In the courſe of the argument it was ſaid that the granting 
of a leaſe was a ſtipulation of confidence: as between the parties 
themſelves it is ſo, {& much that the tenant's liability on his cove- 
nant to pay rent ſubſiſts during the continuance of the leaſe not- 
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8 he may become a bankrupt and be deprived of 


all his property : but there is no perſonal confidence in the aſſignee 


of the leſſee, and when he parts with the leaſe he alſo gets 
rid of his liability. On the whole, therefore, I cannot forbear 
thinking (and I have turned it again and again in my mind) that 


this is not a breach of the condition or proviſo for re-entry, 
the term having been taken in execution againſt the tenant in 


invitum. If I entertained any doubts, I ſhould wiſh to hear the 
caſe argued .again: but I confeſs I have for ſome time conſidered 
this point as being at reſt. 


 ASHHURST J. There are ſo many difficulties in the caſe that 
I wiſh to have it further conſidered. There ſeems to be a hard- 
ſhip on each fide; on the landlord, who may loſe the tenant 
in whom he placed confidence; and on the creditor of the leſſee 
who perhaps gave him credit on his poſſeſſion. The preſent in- 
clination of my opinion is that this is not a breach of the condition : 


but I deſire time to conſider of the caſe. 


.- Grosx J. The caſes upon this ſubject do not quite agree in 
deciding what is a breach of a condition of this kind. The words 
in this covenant rather point to ſome act to be done by the tenant 
himſelf: but the giving of a warrant of attorney did not ſpe- 
cifically operate on this property. If it had been given for this 
purpoſe, perhaps in equity it would have been conſidered as 
a fraud on the covenant in the leaſe. But the material conſi- 
deration here is that there is no proviſo that the leaſe ſhall be 


void in caſe of the inſolveney or bankruptcy of the leſſee : and 


as ſuch a proviſo is frequently inſerted in modern leaſes, the 
omiſſion of it in this caſe is ſtrong to ſhew that the parties did 
not intend that this ſhould be a forfeiture of the leaſe. In 
Cruſoe v. Bugby the Court faid that “ the leſſee becoming a bank- 
rupt was a doing or putting it (the term) away,” ſo © being in 
debt by confeſſing a judgment and having the term taken in 
execution, was the like ;” but ſaid that © none of theſe amount- 
ed to an aſſignment.” Now if the words in this proviſo were 
only inſerted to guard againſt an aſſignment by the party him- 
ſelf, {and it ſeems to me that they were,) then according to the 
above caſe there has been no a/ſignment in this caſe, and con- 
ſequently no breach of the condition. 

| LAWRENCE |. If the Court ſhould ultimately be of opinion 
that this is not a forfeiture of the leaſe, and I think that is the 


better 
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better opinion, this will be the. firſt caſe in which the point is ſo: 
decided. This queſtion has been agitated at various times. 80 
far back as in Dyer 6. a. there is this note in the margin; A 
man leaſed for years upon condition that the leſſee ſhould not 
aſſign it over: the leſſee acknowledged a ſtatute; the term is ex- 
tended ; Walters cited this, reſolved to be a breach of the con- 
dition, although they come in in the poſt and by a& of law.” 
In the caſe in 1 And. 124. there was a difference of opinion among 
the judges ; it was ſaid by one of them that if land be leaſed on. 
condition not to aſſign, and the leaſe be taken in execution by 
reaſon of a judgment or recognizance, it is not a forfeiture : but 
this was denied by another of the judges, who {aid that the exe- 
cution was itſelf a forfeiture ; to which the reporter adds © which 


is hard, as it ſeems.” The ſame caſe is alſo reported in 1 Leon. 3. 


according to which Periam J. and Meade J. held that it was not 
an alienation againſt the condition. In 2 Leon. 83., where a man 
deviſed lands to his wife until his ſon William attained the age of 


twenty-two, and then the remainder of part of the lands to his. 


two ſons 4. and Jobn, upon condition that if any of his ſons 
ſhould ſell any part before William attained the age of twenty-two 
he ſhould loſe the lands &c, it was ſaid © If the deviſee had en- 
tered into a ſtatute to the value of the land leaſed, by the intent 
of the will. the ſame had been a fale ; and ſuch was the opinion of, 
the whole Court.” Theſe are the earlier caſes on this ſubject; 

the Jater caſes have been mentioned in the argument. That of 


Goring v. Warner, which was cited from 2 Eg. Ca. Abr. 100., is 


alſo in 7 Vin. Abr. 85. pl. g., where Lord Macclesfield ſaid I do 
not think this is a breach of the proviſo or condition at law, but 
whether it be ſo or not I think this is a proper caſe for relief in 
a Court of Equity.” The caſe of Demmett v. Bedford is very 


diſtinguiſhable from the preſent ; ; for there it was the teſtator's in- 


tention that the annuity ſhould be paid to the annuitant fo long 
only as the latter ſhould be able to receive it; and when the bank- 
rupt could no longer receive it, there was an end of the term for 
which the annuity was given. With Tegard to the caſe of Roe 
v. Galliers; it was directly contrary to the opinion given by Lord 
Macclesfield i in Goring v. Warner, becauſe it was there holden that 
a covenant that the leaſe ſhould be void in caſe the leſſee became a 
bankrupt was good. Now looking through all thele caſes, it does not 
appear that this preciſe point has been decided, According to what 
WAS laid in Crufoe V. Bug?y t this would be a putting away, or part- 
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ing with, the eſtate, and then it would be a forfeiture: but if the 
Courts rather lean againft/ſuch reſtraining covenants and condi- 
tions, then I think there is no forfeiture in this caſe, becauſe all 
the words uſed in this leaſe point at ſome act to be done by the 
tenant himſelf. If it had been tated that the warrant of attorney 
was given for the expreſs purpoſe of having the term taken from 
the tenant, it would have been a forfeiture of the leaſe : but the 
mere giving of a warrant of attorney does not imply that ſuch 
was the tenant's object; it might as well be argued that the giving 
of a bond, which might lead to a judgment and execution on 
which the term may be taken, was a forfeiture. | 
On the whole, therefore, I think that the ſafeſt way of deciding 
this queſtion is to look to the terms of the leaſe, and according to 
thoſe it does not appear that the tenant has done any act to create 


a & forfeiture. This determination will not be productive of any 


miſchievous conſequences, becauſe the parties may always ſtipulate 
(if they pleaſe) that the leafe ſhall ceaſe and be determined in 
cafe of the bankruptcy or inſolvency of the leſſee. And though 
at firſt-I had ſome doubts on this cafe, I have now no heſitation 
ih Weg- N there muſt be judgment in favor of the de- 
fendant. Ss 1 | 
Asnnuksr J. then expreſſed himſelf ſatisfied with the reaſons 
given by the Bench, and added that he concurred in | opinion 
with the reſt of the Court. 
Per Curiam, 2 


x Poſtea to the defendant. 


E b/ a | 
Dor on \ the 1 uf EpWARD CHILD * Set 1 


Wife againſt Walen and Others. 


1 ejectment for lands in Eser a verdict was found for the 
plaintiff at the laſt Summer aſſizes for that county, ſubject to 
the opinion of this Court on the following caſe. 

J. Camper, being ſeiſed and poſſeſſed of divers freehold copyhold 
and leaſehold eſtates in Effex, Middleſex, and Huntingdonſbire, of 
which the premiſes in queſtion are part, by his will dated the 28th of 
Fanuary 1763, and duly executed to paſs real eſtates, deviſed in 
the following words; And as touching ſuch worldly : and perſonal. 
eſtate wherewith 1 it has pleaſed God to bleſs me in this life, I give 


2 all his lande freehold copyhold and leaſehold in 4.” —** Also he deviſed to J. V. 
«« a]l bis Hate treehold and copyhold in B.:“ held that J. V. only took an eſtate for life ia remainder in 


the deviſor? scate} in A. 
. eg ae Pe: 
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deviſe, and diſpoſe f het ſame {in the following manner; Im- 


houſes &., freehold. copyhold and leaſchold whatſoever . and 
whereſoever, and to receive the rents and profits thereof during 
her life; and alſo, all my deeds mortgages bonds atid writings, and 
alſo all my ſtock goods chattels effects and perſonal eſtate what 
ſoever and whereſvever, ſhe paying theredut the legacies horein- 
after given. And I hereby nominate and appoint my wife 


S. Camper ſole executrix of this my will. And aftet her natural | 


life my mind and will is and I do hereby order direct give deviſe 
and bequeath all my lands houſes & fr ehOId tcopyhold and 
leaſehold in manner following; I give and deviſe unto my grand- 

ſon. James Wright all my lands freebold copyhold and leaſehold 
in the county of Eſex. (except herein excepted" and reſerved the 


houſe I now live in) with all the lands yards outla wry ſtables and k 


all other conveniences and appurtenances thereunto belonging 
and to be hereinafter diſpoſed of. ao [ give and deviſe unto 
my grandſon James Wright all my ate freehold ' and Eopyhold * 
lying and being in Ellington in Huntinguonſbire. "And alfs I give 
deviſe and bequeath unto my grandſon John Mrigbt all iy gate 


lands &c. known and called by the name of the Coal Nard in 


St. Giles, Lonlon. Alſo I give and deviſe unto my grandſon | 
Jobn Wright the ſum” of '5ool. to be paid fix months "after my 


deceaſe. Alſo I give and deviſe unto my grandſon Yomer Cam NAY 


the houſe I now live in with all the Tafids yards outhouſes and all 


the appurtenances belonging to the ſame ; and alfo all my houſes 
and lands commonly called and know by the name of Co/tle- 
Yard in Holborn, London, and now in the tenure or occupation of 
G. Olamixon Eſq.“ The teſtator duly ſurrepdered ſdch part of the 
premiſes in queſtion as are copyhold to che uſe of his will; and 


afterwards died in Jannary 1763, leaving S. Camper his widow. 


and his three grandſons James Wright, Fobn Wright, and Numer 


Camper, deviſees in the will, him furviving, which ſaid James 
Camper was alſo his heir at law. Upon the teſtator's death his 
widow S. Cumper entered into poſſeſſion of the freehold and copy- 
held lands in the county of #, ex, and continued in poſſeſſion of the 
ſame together with the other property deviſed to het” during her 


life; and upon her death James Wright the” teſtitor's grandſon” 


entered into poſſeſſion of the lands in E/ex, and continued in 
poſſeſſion until his death; which happeried in Fuly 17953 ; where- 
upon the defendants entered into and are now in poſſeſſion 
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primis; I give and devise unte my - wife S. Camper, all my lands It 


Dos 


aint 
Waliour- 
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thereof. as the: deviſees of the ſaid Fame Wright. The defendant 
Jamer Camper Wright has been duly admitted to the copyHholds. 
ume Camper the grandſon and heir at law of the teſtator died in 
1768, inteſtate as to the freehold aud: copyhold lands in Eſſex, 
leaving Mary Child one of the leſſörs of the plaintiff his only 
child and: heir at law and alſo heir at law of the teſtator, 

_ Leach, for the plaintiff, was to have contended that James Wright 
the grandſon took only an eſtate for life in remainder in the pre- 
miſes' in queſtion after the widow's death; and that upon his 
death they deſcended to the heir at law of the deviſor (a). But 
the Court deſired the defendant's counſel to begin. 

 Trower, for the defendants, argued that conſidering the whole 
will together it appeared to be the deviſor's intention to give an 
_ eſtate in fee to James Wright. Though general introductory words 
ia a will, manifeſting an intention to diſpoſe of the whole intereſt in 
the property, are not in themſelves ſufficient to carry a fee, yet they 
have always been conſidered of great weight in the conſtruction of 
the ſubſequent deviſes. Here the deviſor begins by expreſſing his 
intention to diſpoſe of ſuch worldly and penſonal gſtate as it had pleaſed 
God to bleſs him with. Worlaly is there put in contradiſtinction to 
perſonal, and muſt therefore mean real eſtate. And accordingly he 
immediately after enumerates lande, houſes, &c. Beſides the word 
gſlate alone is ſufficient to carry a fee in the land. And fo will 
the expreſſion © all I am worth ().“ It is, alſo obſervable that 
this is not an immediate deviſe, but a deviſe of a remainder with- 
out any further limitation over: and when the deviſor meant to 
give only an eſtate for life, he expreſsly ſaid ſo. Further, he 
has clearly given his grandſon a fee in the eſtate in Huntingdonſbire 
by the deviſe of all bis eftate freehold and copyhold, &c; and this 
is coupled with the deviſe of the premiſes in queſtion in Ehe 
by the word %%. In the deviſe in queſtion he alſo gives all 
his lands, freehold, copyhold, and leaſehold; which clearly 
paſſes the whole intereſt in the latter; and there is no ground 
for ſuppoling that the deviſor meant to give the abſolute pro- 
perty in the one and only an eſtate for life in the other. In 
Denn v. Mellor (c) this Court held that by a deviſe of © all the 
reſt of my lands, tenements, and hereditaments either freehold or 
copyhold, and alſo all my goods &c, after payment of my juſt 


(a) Vide Right v. Sidrbotham, Doug. 759- | (65) Huxtep v. Brooman, 1 Bro. Ch. R. 437. 
and Doe v. Buckner, ante, 6 vol. 610. () Ante, 5 vol. 558, and 6 vol, 175. 


debts 
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debts and funeral expences, only an eſtate for life paſſed; for want 1798. 
of words of limitation to- carry a fee: but that judgment has ſince * 
been reverſed in the Exchequer- chamber; not on the ground chat We, , 
the ward hereditaments. was of itſelf tufficient to carry a fee, but 
| becauſe from the general context of the will ſuch at to have 
been the deviſor's intent, 
Lord Kenyon Ch. J. On the reverſal of the * in 
Denn d. Moor v. Mellor I can make no oblervation, never baving 7 
heard of it until this moment, and not knowing even now on what 
grounds the judgment given in this court was reverſed. The prin- 
cipal argument in that cafe aroſe, not on the word © heredita- 
ments” but, on the words which created a charge on the real 
eſtate for the payment of debts; but now it is ſuppoſed that our 
judgment was reverſed not on any one ground in particular on 
which the caſe was here decided but on thewhole will taken together. 
It has frequently been lamented that the ſame technical words 
were not required in wills as in deeds; becauſe had ſuch a rule 
been adopted few queſtions would have ariſen on the conſtruction 
of wills. Some rules however have been eſtabliſhed by a ſeries of 
_ deciſions on this ſubject; and we ſhould be removing land-marks 
if we were to abandon that, which has been adopted as a rule of 
property, in the purſuit of a doubtful intention of a teſtator. In 
Iböbegſon v. Beckwith (a) it was ſaid that general introductory words 
in a will, like thoſe uſed in this inſtance, ſhewed that the teſtator 
had his whole eſtate in view, at the time: but it is now clearly 
ſettled that thoſe words are not of themſelves ſufficient to carry a 
fee. Perhaps it would be too critical to advert. to particular ex- 
preſſions in a will of this Kind, drawn by a perſon ignorant of the 
profeſſion : but it is obſervable that in almoſt all the other clauſes 
of the will the teſtator uſed the word © eſtate, which is ſufficient 
to paſs a fee. He has not however uſed that word in the clauſe 
on which this queſtion ariſes, nor any word equivalent to it; and 
there is no part of the will that enables me to decide, conſiſtently 
with the authorities, that James Miigbt took a fee in the premiſes 
in queſtion. Certain rules have been adopted, by which the real 
property of this county has been governed for ages, and it would 
be too much for us now to overſet them. Therefore I am of 


opinion that J. Wright took only an eſtate for life. 


(a). Caſ. Temp. Talb. 157. 
14 ASHnHURST 
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AsmuvRgn), - It is better for che publie that the intentiem of 
one individual ſhould be defeated than that a ſeries of deciſions, on 


- which the real property of this county depends, ſhould be ſhaken.” 
erl.. 


Stare deciſis is a maxim in our law. Where there is a general 
deviſe of land, without any words of inheritance, the law ſays that 
the deviſee ſhall only take an _ for life; ; 3 ſuch is the pre- | 
ſent cafe... = 
GROSE CM of the ſame opinion. | | 1 ee 
LAWRENCE J. I cannot find any words in this will, from 


whence I can diſcover with certainty that the deviſor intended to 


give more than an eſtate for life in this caſe. * 
n ne Poſtea to the plaintiff. 


The KinG a The Inhabitants of GRRAU 


Y aRMOUTH. 


7 


1s juſtices by an order removed Mary Peftill widow from 
the pariſh of Great Yarmouth to the pariſh of Ditchingham 
in Norfolk ; and on appeal the Seſſions quaſhed the order for in- 
formality, not ſtating any-caſe 1 for the opinion of this Court. But 
in the order of removal it was recited, and adjudged, that the 
pauper was with child which was likely to be born a baſtard, that 
ſhe was living in Great Yarmouth" not having gained a ſettlement 
there, that“ the was deemed to be a perſon actually chargeable 
to the pariſh of Great Yarmouth,” and that her place of ſettlement 
was at Ditchingbham; without negativing her having a certificate 
from any pariſh. oth the orders having been removed here by 


| certiorari, Ton UI ; 


Law obtained a rule to ſhew cauſe why the order of Seſſions 
ſhould not be quaſhed : againſt which pc: 2 

' Mingay and Hulton now ſhewed cauſe; who, after ſtating the 
queſtion intended to be raiſed in this caſe to be whether or not the 
ſtatute 35 Geo. 3. c. 101. / 1. (a) extends to an unmarried woman 
who is reſiding under a certificate, argued in the negative; be- 
eie ae mention 1s therein made of certiobted perſons, and be- 


2 , T 


be PRE) and * to be a perfon, lte N 
chargeable within the intent and meaning 
of the act to the pariſh in which ſhe ſhall in- 
habit, and may be removed as ſuch to the 
place of her laſt legal ſettlement,” 


6 | cauſe 


(a) By the th ſeR. of that act, which ! is | 
intitled “ An ect to prevent the removal 

of poor perſons until they ſhall become 
actually chargeable,” it is provided that 
every unmarried woman with child ſhall 
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cauſe the object of that ſtatute in general was to give privileges to 
paupers not to take any away from them. That therefore this act 
ought not to be extended by implication beyond the words of it, in 
order to abridge the privileges of any paupers. That, if the a& did 
not extend to certificated perſons, the order of removal was de- 
fective, in not negativing that the pauper was living at Great Yar- 
mouth under a certificate; for that in R. v. St. Mary Weſtport (a) 
it was ruled that the pregnancy of a certificated perſon was no 
ground for removing her as a perſon actually chargeable, and con- 
ſequently if this pauper were living under a certificate ſne was not 
liable to be removed. | 
Per Curiam. 
are ſcarcely ſuthcient to raiſe the queſtion that (it is ſaid) was meant 
to be agitated, But even if they were, this pauper comes within 
the words of the ſtatute alluded to, which are general, © every 
unmarried woman, &c, and alſo within the reaſon of the act. 
This clauſe ſeems to have been introduced for the very purpoſe of 
remedying what was before an apparent defect in the poor-laws ; 
for before that act paſſed a certificated perſon in this ſituation could 
not have been removed, although the child when born would be 
ſettled in the certificated pariſh, Therefore as the words of the 
ſtatute are ſufficiently comprehenſive to include this caſe, there is no 
reaſon why we ſhould narrow or abridge the conſtruction of them ſo 
as to prevent their extending to a caſe that wanted the remedy. 
| | Rule abſolute.. 


(a) Ante, 3 vol. 44. 


GLAa1sSTER againſt HEWER and two Others, 


H E plaintiff brought an action of trover againſt the defendants, 
T who ſuffered judgment to go by default, and on executing 
the writ of inquiry the jury gave 401. damages. Afterwards the 
defendants ſued the plaintiff, and recovered 36 J. 13s. 64, Where- 
upon the defendants obtained a rule, calling on the plaintiff to 
ſhew cauſe why the proceedings in the former action ſhould not 
be ſtayed on the defendants undertaking to deduct and allow to 
the plaintiff 40 /., the amount of the damages recovered by him, 
and the coſts when they ſhould be aſcertained by the Maiter, by en- 
tering a remittitur for the amount of ſuch damages on the record 
in the action brought by the defendants, on an athdavit that the 
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Saturday, 
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Phe Court 


will permit 
the defend- 
ants to ſet off 
a judgment, 
recovered by 
them againſt 


the plaintiff, 


againſt a 
judgment ob- 
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plaintiff - 
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notwithſtand- 
ing the plain- 
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rate demand 
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defendants. 
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ſum of 36/7. 13. 6d. (the damages recovered by the defendants) 
together with the coſts of the latter action which had not yet been 
taxed would, when taxed, confiderably exceed the damages and 
coſts recovered by the plaintiff againſt them. 

Gibbs and Park now ſhewed cauſe againſt that rule. 1ſt, At 
all events the rule is too. general, becauſe the plaintiff's attorney 
has a lien on the judgment recovered by him for his coſts, which 
ought not to be diſturbed in a diſpute between the parties. 
[ Law, who was on the other fide, admitted that this rule muſt 
be ſubject to the attorney's lien.] adly, The defendants are not 
entitled to ſet off their judgment againſt that which the plaintiff 
recovered againſt them, becaule the plaintiff has another demand 
againſt Heuer one of the defendants (a). In the caſe of Mitchell 
v. Oldfield (b), where the plaiatiff had recovered a judgment againſt 
the defendant, the Court permitted the latter to ſet off a judgment 
which he had recovered againſt the plaintiff and another perſon 
againſt the judgment obtained againſt him. Then by a parity of 
reaſon, as the plaintiff has a ſeparate demand againſt one of the 
defendants in this caſe, it will be unjuſt that the defendants ſhould 
ſet off their judgment againſt that recovered by the plaintiff with- 
out alſo taking this ſecond demand into the account. This is an 
application to the equitable juriſdiction of the Court, who will 
therefore be guided by the rule that is adopted in a court of equity, 
that he who aſks equity muſt do equity. But 

The Court thought that this would be carrying the rule too far ; 


for that the effect of diſcharging this rule would be to ſubject 


other to Smith and Co. or order and by them 


the two other defendants to the payment of a ſeparate debt of 
Heer. 


Rule abſolute (c). 


(a) It appeared in an affidavit produced (2) Ante, 4 vol. 123. 
on ſhewing cauſe that Herver, one of the | 
defendants, was indebted to the plaintiff ig 
67 J., on two promiſory notes drawn by 
Heaver, one payable to the plaintiff, and the 


(c) Subject to the lien of the plaintiff's 
attorney; and it was referred to the Matter 


to ſee what was the extent of that lien. 


indorſed to the plaintiff, 
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Slugox againſt THOMPSON. 


ug defendant, being under terms to plead iſſuably in an 
action on a policy of inſurance, pleaded the general iſſue, and 
-alſo that the owners of the goods, De Vries and Company, for 
whom the plaintiff as agent had inſured, were alien enemies; 
whereupon the plaintiff ſigned judgment as for want of a plea; 
and a rule having been obtained calling upon him to ſhew cauſe 
why the judgment ſhould not be ſet afide for irregularity, ; 

Giles ſhewed cauſe, on the ground that the rule for pleading 
iſſuably was always conſidered as requiring the defendant to plead 
to the merits, and the plea of alien enemy was not ſuch a plea, 
but was merely calculated for delay. In Feron v. Ladd (a) tlie 
Court refuſed to let the defendant plead non aſſumpſit and that the 
plaintiff was an alien, the latter being, as they ſaid, an unconſci- 
entious plea and not to be favoured. And it is the leſs to be fa- 
voured here, becauſe the owners of the goods are indebted to the 
plaintiff, and he has obtained a licenſe under the late act of par- 
liament (5) to receive the money on their account. 

Park, in ſupport of the rule, contended that this was not an 
unconſcientious plea, becauſe the Legiſlature themſelves had by 
an exiſting law declared the impolicy of ſuffering the ſubjects of 
this country to make payments to the enemy, as furniſhing them 
with additional means for carrying on the war; and this plea was 
a means of enforcing the obſervance of that act. And in Brandon 
v. Neſbitt (c) a replication to ſuch a plea by the plaintiff, (who ſtood 
in the ſame character of agent,) that the principal was indebted 
to him in more money than the amount of the inſurance, was 
holden bad on demurrer. At any rate it muſt be conſidered as 
an iſſuable plea within the terms of the order, as the Plaintiff 
might have taken iſſue on it and gone to trial. 

Lord KENTON Ch. J. The meaning of the term © pleading 
iſſuably' in a judge's order is not merely the pleading a plea on 
which iſſue may be taken, but ſuch an one as goes to the merits : 
but this is purely for delay, and does not at all affect the merits of 
the queſtion between theſe parties. The caſe of Brandon v. 
Neſbitt was determined on demurrer, where the party had a right 
to inſiſt on every legal objection; and the queſtion did not ariſe upon 


(a) 2 Black, Rep. 1326. 
() Vid. 34 Geo. 3. c. 79. 


12 an 


(c) Ante, 6 vol. 23. 
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an order to plead ifſuably. No injury to the public can ariſe from 
rejecting this plea; for if the owners of the property inſured be in- 
debted to the plaintiff, as ſtated by him, he will have an opportunity 
of reimburſing himſelf out of the money recovered ; but whether 
that be ſo or not, the money cannot be remitted out of this 
country without a licenſe from the Secretary of State. 
| Rule diſcharged. 

But afterwards the plaintiff agreed to wave his judgment on 
certain terms. | 


WiLLIAus and Another againſt LADNER. 


1 for that the defendant on iſt September 1797 and 

on divers other days between that and the day of exhibiting 
the bill of the plaintiffs with force and arms and with divers cattle 
ate up conſumed trampled upon and damaged large quantities of 
corn grain and ſtraw of the plaintiffs at the pariſh of S.. 
Levan in Cornwall; and 2dly, for ſeizing taking and carrying 
away the ſame. Pleas: 1ſt, Not-guilty. 2dly, That the defendant 
before and at the ſeveral times when &c. was lawfully poſſeſſed 
of and occupied divers, to wit, 500 acres of his own land in the 
ſaid pariſh and county; and that there now is and from time 
immemorial hath been a cuſtom in the pariſh, that ſuch of the 
occupiers of land therein for the time being reſpeCtively as have 
had at any time corn growing thereon who have thought fit to 
give notice in writing before they have ſet out the tithe of ſuch corn 
after the cutting down of the ſame that they ſhould ſo ſet it out, 
and of the times when they ſhould ſo do, unto the owners or 
proprietors of ſuch tithes for the time being, by affixing ſuch 
notice on or before the Sunday previous to their ſo doing on the 
outſide of the door of the pariſh church, have given ſuch notice 
at ſuch time and in ſuch manner and have ſet out ſuch tithe 


accordingly on the lands &c for the ule of the owners or pro- 


prietors thereof. And that the defendant whilſt he ſo occupied the 
ſaid lands and before any of the ſaid times when &c., to wit, on 


1ſt Auguſt 1797, cut down a large quantity of corn then growing 
thereon (to wit) &c, and afterwards and before any of the ſaid 


times when & gave previous notice in writing on the 16th of Sep- 


tember 1797 (according to the cuſtom) to the plaintiffs, being the 


owners and proprietors of the ſame tithe, that he ſhould ſet out the 


tithe on Friday then next ſhould the weather then permit, and 
I5 that. 
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that he did then accordingly vis. on the 22d of the ſaid September 

(the weather permitting) ſet out the ſame on the ſaid land accord- 

ing to the notice for the uſe of the owners or proprietors thereof, 
that the plaintiffs had notice of the tithes being fo ſet out on the 

ſame day, and that the defendant then and there carried away the: 
other nine parts; but the plaintiffs did not carry away the tithe 

within a reaſonable time after they had notice that it was fo ſet 
-out, but on the contrary wrongfully permitted the ſame to remain 
and the ſame did wrongfully lie and remain upon the ſaid land for 
a long ſpace of time after the expiration of ſuch reaſonable time, to 
wit, continually. and from thenceforth until and at the ſaid ſeveral 
times when & c. The plea then ſet forth the like matter as to other 
corn cut down whereof the tithe was ſet out, in the ſame manner and 
with notice ſimilar to the other but more particular as to the times 
and places of cutting down the corn and ſetting out the tithe ; and 
becauſe the defendant at the ſeveral times when &c, each of them 
being after the expiration of the ſaid ſeveral reaſonable times to wit, 
at &c. could not depaſture the graſs there then growing on the 
ſaid land whereon the ſaid tithe was ſo ſet out and remained as 
above-mentioned, nor uſe the ſame in ſo ample convenient and 
beneficial manner as he otherwiſe might and ought to have done, 
according to the uſual and regutar courſe of huſbandry, without 
turning the cattle in the declaration mentioned into the ſaid land 
to depaſture the graſs there then growing nor without moving the 
ſaid wheat &c in the laſt count mentioned to a convenient diſ- 
tance, he the defendant at thoſe ſeveral times did for the purpoſe of 
depaſturing the graſs growing on the ſaid: land, and uſing the 
ſame in ſuch ample convenient and beneficial a manner as aforeſaid, 
according to the uſual and regular courſe of huſbandry, turn the 
ſaid cattle upon the land and remove the ſaid wheat &c; and the 
ſaid cattle of their own accord ate up and damaged the ſame &c, 
he the defendant doing as little damage as. on thoſe occaſions he 
poſſibly could conſiſtently with his ſo depaſturing &c. The third 
plea ſtated generally that the defendant was poſſeſſed of the land in 
the ſaid pariſh, that he cut down the corn growing thereon, and ſet 
out the tithe, and that on the ſame day &c the plaintiffs had notice 
that the tithe was ſet out, but did not carry away the ſame ; and 
concluded as the former plea. | 

To the two ſpecial pleas there was a demurrer ; aſſigning for 
caules that they only ſtated generally that the plaintiffs had notice 


that the tithes were ſet out, without ſhewing how or in what man- 
Vor. VIII. | U 
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1798. ner they had notice, or that the ſame was given by or on the 

Gn behalf of the defendant; and alſo as to the laſt plea that the de- 

again fendant had not alleged that the plaintiffs were the owners or 

N92 8 108 proprietors of the tithes, or the proper perſons to whom ſuch 
notice ought to have been given. Joinder in demurrer. 

Praed was called upon to ſupport the pleas, and was aſked whe- 

ther the point had not been decided by the judgment of the Court 

in Shapcott and Mugford, 1 Ld. Raym. 187. He ſaid that upon 

examining that caſe it would be found that the queſtion came colla- 

terally before the Court, who decided it with a leaning to ſupport 

the verdict, which might have been maintained on other grounds. 

For there was no doubt but that the plaintiff, who was the land- 

owner, had a right to maintain his action and recover damages 

againſt the defendant, who was the tithe-owner, for having ſuffered 

the tithe to remain more than a reaſonable time on the land to the 

detriment of the herbage. But admitting that the Court did decide 

the very point now in queſtion, (though it was not neceſſary for 

them to do ſo, ) ſtill the judgment may not be deemed concluſive, 

if it be contrary to the general principles of law, reaſon, and con- 

venience, or to other authorities and the opinion of other judges 

on the ſame point. The caſe on the pleadings now before the 

Court is ſhortly this. The plaintiffs, the tiche-owners, complain 

that the defendant's cattle have deſtroyed their tithes. The de- 

fendant, the land-owner, ſays that the tithes were duly ſer out 

on his land, of which the plaintiffs had notice, that a reaſonable 

time for removing them paſſed, and then the defendant put his 

cattle into his land to depaſture it, and the cattle ate the tithes, 

The reſult is that the plaintiſfs have ſuffered a loſs owing to their 

own default or neglect. But it is a general principle of law that a 

loſs or hurt, which happens to a man by his own default or neglect, 

gives him no right of action. The plaintiffs by leaving the tithes 

on the land after notice that they were ſet out more than a con- 

venient time for taking them away became wrong-doers and liable 

to an action. Then it is not reaſonable that the defendant ſhould 

be deprived of the uſe of his land by the continuance of that which 

is wrongful on the part of the plaintiffs, or make amends to the 

plaintifls for a loſs ariſing from their own wrong. And it would be 

inconvenient, not to the land-owner alone, but to the public alſo, 

that land ſhould remain uſeleſs as to the purpoſes of paſturage or 

agriculture; which will be the caſe, if the land- owner may not feed 

it with his cattle or till it ſo long as the tithe-owner may leave the 

| tithe 


- 
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tithe there through negligence or obſtinacy. If the matter here 
pleaded would be an anſwer to a ſuit in the Spiritual Court for 
tithes, it ſhould be a ſufficient defence here in an action for the 
value of them, otherwiſe the judgment of the two Courts would 
be inconſiſtent. But it ſeems from the judgment in Bennet and 
Shortwright (a) that this matter would be a good anſwer to a 
ſuit in the Spiritual Court ; for on the motion then. made for a 
prohibition this Court expreſsly ſaid that if the pariſhioner ſetteth 
out his tithes and the parſon will not take them, or if they be de- 
ſtroyed by cattle by his laches, he ſhall not have tithe again. (Lord 
Kenyon ſaid it might be true that the parſon ſhould not have tithes 
in kind a ſecond time, but that did not ſhew that he ſhould not 
have a remedy for the deſtruction of his tithe firſt ſet out which 
had become his property.) The Court in the caſe of Webb v. 
Paterngſter (b) adopted and proceeded on the principle, which it is 
ſubmitted ſhould govern, this caſe. Sir William Plumer had given 
licenſe to Webb an off-going tenant to leave a rick of hay on the 


land until he could conveniently ſell it, and ſometime afterwards 


leaſed the land to Paterno/ter, who two years after the licenſe 
without notice to Vebb put in his cattle, which ate the hay: Webb 
brought an action of treſpaſs againſt him, and theſe facts appear- 
ing to the Court on the pleadings, they gave judgment after much 
argument and conſideration for the defendant, it being the plain- 
tift's fault to leave the hay more than a convenient time. So here 
the law allowed the plaintiffs to leave the tithes on the land a con- 
venient time, and it was their fault to leave them longer. It is 
remarkable that in conſidering that caſe Dodridge J. put the caſe 
now before the Court as an inſtance to illuſtrate the principle. 
He ſaid (2 Roll. Rep. 143, 144.) If a parſon ſuffer his tithe to 
lie on the land, ſhall not the owner put his beaſt on the land? in- 
ferring that he might; and Sir H. Montague Lord Ch. J. aſſented, 
ſtating the reaſon that it is the parſon's folly, The ſame prin- 
ciple had been recognized and acted upon before in a caſe very 


analogous. It is thus reported (c); In error it was ſaid to be law 


that if all the neighbours of a vill carry their corn out of the com- 
mon field, except one who will not carry his through obſtinacy or 
negligence, there the reſt may put their beaſts into the field and 
ſhall not be treſpaſſers to the other. In Dob/on v. Oliver () the 


(a) 2 Leon. 101. | (c) Bro. Abr. tit. Treſpaſt. 352. 
(5) Palm. 71. 2 Rell. ep. 143 152. (4) Bunb, 74. ; 
Geb. 282. Peph, 151. S. C. 
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law reſpecting the tithe of milk is thus ſtated; if there be no 


particular cuſtom or uſage, the pariſhioner is obliged to pay every 
tenth meal, to milk his cows at the uſual place of milking into his 


own pails, and the parſon is obliged to fetch it away from the 
milking-place in his own pails in a reaſonable time; and if he do 
not fetch it away before the next milking-time, the pariſhioner 
may juſtify pouring the milk on the ground, becauſe he then has 
occaſion for his own pails. The fame argument holds here. A 
reaſonable time for removing the tithe had paſſed; the defendant 
had occaſion to uſe his land, and therefore may juſtify putting in 
his cattle. The deſtruction of the tithe in either caſe ariſes from 
the default or neglect of the tithe-owner. 
Gaſelee, contra, was ſtopped by the Court. 

Lord Kenyon Ch. J. This is a queſtion of univerſal concern: 
but as the point appears to have been ſolemnly decided in the 
Court of Common Pleas near a century ago, and that judgment 
was founded on a prior caſe in the 22 Car. 2. in this court, I 
think it ought not now to be diſturbed. That deciſion is alſo 
ſupported by reaſon ; it is much better that the owner of the land 
ſhould appeal to the laws of his country for redreſs than that he 
ſhould take the law into his own hands. If the defendant were 
to ſucceed in this caſe, it would eſtabliſh this propoſition, that if 
cattle ſtray on the property of any perſon he may deſtroy them: 
but he is bound to drive them out in a reaſonable manner. Here 
the defendant might either have brought an action againſt the 
plaintiffs for not taking away the tithes, or he might have diſtrained 
the tithes damage feaſant. Without however inquiring into the 
reaſons on which the caſe in 1 Ld. Raymond 187. proceeded, it is 
ſufficient for us to ſay that that caſe was fully conſidered, and that 
it was there decided that the owner of the land cannot turn out 
his cattle before the tithes are removed, but muſt reſort to his ac- 
tion; and every caſe that inculcates the principle, that a party 
ſhould apply to the law rather than take the law into his own 
hands, ought to be adopted in courts of juſtice. 

LAWRENCE J. I think there is a great deal of reaſon in the 
argument urged on behalf of the defendant in this caſe: but it 
would be too much for us to overſet that caſe in Ld. Raymond, in 


which this point was decided. 


Per Curiam Judgment for the plaintiffs. 
15 
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vember (being the return-day of the writ) before any appearance 
entered, inſtead of a notice of a declaration de bene eſſe. And 
he cited Cook v. Raven (a), to ſhew that a demand of a plea before 
the defendant has appeared or the plaintiff has filed common bail for 
him is a mere nullity. So this, which was in effect a] notice of a 
declaration in chief before appearance, was a nullity alſo,” and 
therefore the defendant was not bound to plead to it. In Smith v. 
Painter (b) it was holden that the plaintiff may deliver a declara- 
tion againſt the defendant conditionally before the time for his ap- 
pearing was paſt, and file common bail for him ; but that after 
that time he muſt bring the defendant into court before he can 
declare in chief, which neceſſarily implies that he cannot do fo 
before ; and here the plaintiff muſt be bound by his notice de- 
livered, for upon that alone the defendant acts. 


notice was of a declaration generally, yet that the declaration filed 

in the office was in fact indorſed filed conditionally, and therefore 

regular. The defendant was bound to have ſearched in the office, 

where he might have ſeen that the proceeding was regular. And 
The Court were of that opinion, Wherefore 


Rule diſcharged. 


{a) Ante, 1 vol. 635. (5) Ante, 2 vol. 719. 


DzsBOROUGH againſt COPINGER. 


Marryat, in ſhewing cauſe, relied on the fact that though the 
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ö : Monday, 

CorT againſt Jacques — 

NTERLOCUTORY judgment having been ſigned in this caſe for where the 
want of a plea, Pry ay tg 
Confte obtained a rule niſi for ſetting aſide that judgment and all ofice before 
defendant's 
ſubſequent pr oceedings for irregularity, becauſe the notice ſerved jt pap 201, 

Was indo 
on the defendant was of a declaration generally on the 6th of No- filed condi- 


tionally and 
judgment af- 
terwards 
ſigned for 
want of a 
ples, the 
Court held 
it regular, 
though the 
notice ſerved 
on the de- 
fendant was 
of a declara- 
tion gene- 


rally. 


Monday, 
Now. 26th, 


Aſter notice 


un defendant was holden to bail on an affidavit, in which the 
plaintiff had omitted to negative any tender of the debt in 
bank-notes, according to the late act of the 37 Geo. 3. c. 45. and 


of executing 
a writ of in- 
quiry on a 
judgment by 
default it is 
too late for the defendant to object to the affidavit on which he was holden to bail, that it omitted to 
negative any tender of the debt in bank- notes, as required by the 37 Geo. 3. c. 45, 

The objection ſhould be made in reaſonadle time after the error committed. 
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the defendant ſuffered judgment by default. After receiving no- 
tice of executing a writ of inquiry, he obtained a rule, calling on 
the plaintift to ſhew cauſe why he ſhould not be diſcharged on 
filing common bail, on account of the inſufficiency of the affidavit 
to hold to bail. 

Bayley ſhewed cauſe; and contended that the objection came 
too late, after interlocutory judgmentz and that the defendant 
ought to have applied in an earlier ſtage of the proceedings after 


the error was committed. | 
Erſkine and Latoes in ſupport of the rule. The act of Parlia- 


ment being peremptory, the Court have no diſcretion ; and unleſs 


the defendant do ſome act himſelf to wave the objection, as in 
Norton v. Danvers (a) by voluntarily giving a bail-bond, or as in 
Levy v. Daponte (b) by pleading, he is at liberty to take advantage 
of it at any time. In Fenwick v. Hunt (c) the length of time 
was holden to be no objection. But 

Per Curiam. In the laſt caſe (4) on this ſubject, which was ſub- 
ſequent in point of time to that of Fenwick v. Hunt, it was de- 
cided that ſuch an objection as the preſent muſt be taken at an 


earlier ſtage of the cauſe. Here the defendant has ſuffered the 
plaintiff to proceed through ſubſequent ſtages of the cauſe on a 


preſumption that every thing was regular before, when he ought 


to have objected in the firſt inſtance to the irregularity on which 


he now inſiſts. 


(a) 4018, 7 vol. 375. (5) 1b. 376. (e) II. a. . (d) Lewy v. Daponte, ib. 


Weaver againſt Bush. 


E Ba treſpaſs for aſſaulting and beating the plaintiff with a tick, 
the defendant pleaded (beſides the general iſſue and ſon aſ- 


fault which were found for the plaintiff) that © as to the aſſault- 
ing of the plaintiff and beating bruiſing and ill-treating him and 
with the ſaid ſtick giving and ſtriking him the ſaid blows &c, he 


(the defendant) at the time when &c was lawfully poſſeſſed of 


and in a certain cloſe called &c at &c; and being ſo poſſeſſed, the 
plaintiff at the ſaid time when &c ww2th force and arms and with 
a firong hand as much as in him lay did attempt and endeavour 


eloſe, where- 
v6 . forcibly to break into and enter the ſaid cloſe of the defendant and 


ſiſted and oppoſed ſuch entrance &c, and if any damage 88 to the plaintiff it was in the . 


of the poſſeſſion of the ſaid cloſe. 


14 5 would 
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would have broken into and entered the ſaid cloſe without the de- 
fendant's licenſe and againſt his will, wherenpon the defendant 
being then in his ſaid cloſe, and ſeeing the faid attempt and en- 
deavour of the plaintiff did hen and there refit and oppoſe ſuch en- 
trance into the ſaid cloſe, and upon that occaſion did then and 
there defend his poſſeſſion, as it was lawſul for him to do, and 
that if any damage or injury then and there happened to the 
plaintiff it was in the defence of the poſſeſſion of the ſaid cloſe.” 
To this plea the plaintiff replied de 1njuria ſua propria abſque 
tali cauſa ; the iſſue on this plea was found for the defendant. 
Lens having on a former day moved to enter up judgment for 
the plaintiff, notwithſtanding the juſtification in the third plea 
which was found for the defendant, on the ground that that plea 
could not be ſupported, on the authority of Jones v. Treſilian, 


i Mod. 36., where 7. wiſden J. ſaid “ you cannot juſtify the beat- 


ing of a man in defence of your poſſeſſion, but you may ſay 


that you did molliter manus imponere“ &c, 
Bond, Gibbs, and Dampier, now ſhewed cauſe againſt that rule. 


Iſt, A party may juſtify an aſſault and battery in defence of his 


houſe or poſſeſſion. Com. Dig. tit. Pleader 3. M. 17; 2 Rol. Abr. 


548. Pl. 2; and 549, Pl. 9, 10; and Bro. Abr. tit. Treſpaſs. pl. 
128. In 2 ift. 316. it is ſaid that a man may juſtify an aſſault 


and battery in his own defence, or for the preſervation of his 
poſſeſſion of lands or goods, but he cannot juſtify either mayhem 
or wounding. The contrary poſition, cited from 1 Mod. 36., is 
merely the dictum of Tuſlen J., not the reſolution of the Court: 
the only point there determined was that mollitur inſultum facere 
was a contradiction in itſelf, 2dly, Even if a defendant could not 
in general juſtify an aſſault and battery in defence of his poſſeſſion, 
yet the plea in this caſe may be ſupported, as the plaintiff “ with 
force and arms and with a ſtrong hand endeavoured forcibly to 
break into the defendant's cloſe”; it was lawful for the defendant 
to reſiſt force by force. In Creen v. Goddard (2) this very diſ- 
tinction was taken; the Court there ſaid, if one enter into my 
ground I muſt requeſt him to depart before I can lay hands on him 
to turn him out: but in the caſe of actual force it is lawful to 
oppole force to force; “ and if one break down the gate or come 
into my cloſe vi et armis, I need not requeſt him to be gone but 
may lay hands on him immediately, for It 18 but returning vio- 
lence with violence.” So in Owen 150. it is ſaid that a man may 


(a) 1 Salk, 641. 
| uſe 
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uſe force in defence of his goods. And here it is admitted on the 
record that the plaintiff was uſing actual force. gdly, But if the 
plea be defective, it is merely a defect in form, which ſhould have 
been ſhewn as a ſpecial cauſe of demurrer, and cannot be taken 
advantage of in this ſtage of the proceedings. 

Dallas and Lens in ſupport of the rule. The caſes cited on 
behalf of the defendant need not be diſputed, becauſe they only 
thew that a defendant may juſtify an aſſault and battery in defence 
of his poſſeſſions. But they do rot prove that ſuch a plea as the 
preſent is good; on the contrary, the doctrine contained in all of 
them is that though the defendant may juſtify in ſuch caſes he 
muſt juſtify by pleading © molliter manus impoſuit.” Even in 
the caſe cited from Salk. 641. to ſhew that the defendant may 
reſiſt force by force, and where the plaintiff was uſing force 
* manu fort!” &c, the defendant pleaded that he parvum flagellum 
ſuper querentem molliter impoſuit. In the caſe cited from 1 Mod. 
36. the point determined was not merely that the plea was con- 
tradictory, but that a battery could not be juſtified in defence of 
poſſeſſion. So in Leward v. Baſely (a,) where that caſe was recog- 
nized, a diſtinction was taken between a juſtification in defence of 
the perſon and of the poſſeſſion ; that in the former caſe, the de- 
fendant might plead inſultum fecit, but that in the latter he ought 
to plead mollitur manus impoſuit. The correct mode of pleading 
in ſuch a caſe as the preſent is ſtated in Stevi! v. Avery (b), 
where to an aſſault and battery the defendant pleaded that the 
plaintiff entered his houſe and would have thruſt him out of the 
poſſeſſion thereof, whereupon he molliter manus impoſuit to put 

him out, and the harm if any done was in defence of his own 
_ poſſeſſion. And if this objection be well founded, it is not merely 
an objection of form but of ſubſtance, and therefore may be 
taken advantage of now. It is a ſubſtantial objection, becauſe 
the defendant has done that in the firſt inſtance which he would 
only have been juſtified in doing in caſe an attempt to reliſt the 
plaintiff by more gentle means had proved ineffectual. With re- 
gard to the caſe cited from Owen, 153, it may be obſerved that 
Williams J. there ſaid & It hath been adjudged in Banham's caſe 
that a man cannot juſtify a battery in defence of his ſoil.” 

Lord KE NYON Ch. J. It would be extraordinary if this plea 
could not be ſupported, becauſe it ſimply ſtates that fact which 
{it ſeems admitted) the defendant might juſtify doing. The plain- 


(a) 1 La. Raym. 62. () Cro. Car. 138. 
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tiff cannot ſucceed in this application unleſs he can ſhew that the 


words molliter manus impoſuit are mere technical words. A 


party may reſiſt and oppoſe force by force in defence of his poſ- 
ſeſſion, if neceſſary : if the reſiſtance be exceſſive, the plaintiff 
may ſhew that in a new aſſignment. But I confeſs it appears to 
me that the plea may be ſupported. 

LAWRENCE J. The general form of pleading certainly has 
been as the plaintiff's counſel contend; and on this ground, that 
the defendant ought not in the firſt inſtance to begin with ſtriking 
the plaintiff, but the law allows him either in defence of his per- 
ſon or poſſeſſions to lay his hand on the plaintiff, and then he 
may ſay if any further miſchief enſued it was in conſequence of 
the plaintiff's own act; ſo that the battery follows from the re- 
ſiſtance. But it does not neceſſarily follow from any thing ſtated 
in this plea that the defendant did more than gently lay his hands 
on the plaintiff in the firſt inſtance; and if not, this plea may 
ſtand conſiſtently with all the authorities. I admit that the caſes 
cited are ſtrong to prove the poſition contended for by the plain- 
tiff; thoſe in x Mod. 36, and Salk. 641 ; and there is another in 
2 Lutwo. 1481. that is ſtronger than either of them. There to a 
plea of ſon aſſault the plaintiff replied that he was a ſervant of 
W. Sandys, employed to take care of his horſes, and that the de- 
fendant with a bill endeavoured to beat and wound one of the 
horſes when the plaintiff, in order to defend the ſaid horſe, put 
his hands on the defendant who thereupon beat the plaintiff &c; 
and it was holden that this replication was bad, becauſe it did not 
allege that the defendant had beaten the horſe before the plaintiff 
put his hands on the defendant. That goes the length of ſaying 
that the party cannot even plead molliter manus impoſuit in de- 
fence of his poſſeſſion, unleſs there has been ſomething more than 
a mere attempt to beat him. But in the way in which I have 
conſidered this plea, I think i it may be eden conſiſtently with 


all the authorities. | 
Per Curiam Rule diſcharged. 
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. Danzv ad Others againſ SMITH Aſſignee of Prrrsr, 
| a Bankrupt. 


Goods, the 1 matters in difference between the parties in this cauſe 


r f a 
9 having been referred to arbitration by a rule of Court, the 


po nr ont arbitrator made his award, in which he ſtated all the facts of the 
cond marri- caſe, Tt recited that the action was brought againſt the defendant 


age aſſigned 
to truſtees, in to recover the value of certain goods, being the houſehold furni- 


—_ ture in the houſe of the ſaid Peter Prieſ}, (the bankrupt for whoſe 


ID 1 eſtate the deſendant was choſen aſſignee) ſold by the defendant as 


he ſhould ſuch aſſignee ; and that it appeared upon the evidence adduced 


* that the ſaid goods were the property of the wiſe of P. Prigſt and 


he uſe of 
oo ehildren of her children by a former huſband before her intermarriage 


_— 3 with P. Pricſt; and that upon her marriage they were aſſigned to 
ments of the plaintiffs, in truſt to ſuffer P. Pri to enjoy them, on con- 


hr ka dition that he ſhould pay to the plaintiffs for the uſe of the chil- 


ketten of dren of Mrs. Prigſt 8001., by yearly payments of 100 J. each on 


3 1 the 11th of July in each year, beginning thoſe payments on the 
pd only 11th of Fuly i789. It then recited that 250 J. only of the 8co /. 
2c504,; tne 

by before was paid on the gth of July 1797, notwithſtanding which the 


bis bank- 
— plaintiffs fuffered the goods to remain in the houſe of P. Prief,, 


eſtes and permitted him to have the poſſeſſion order and diſpoſition and 
themſelves the apparent ownerſhip thereof until the evening of the gth of 


/of the goods : | | = . 

bold that this July 1797, when they put a man in poſſeſſion thereof in the 
f1 - i ds 5.0 , Cx | BP . p { | 

5 houſe of P. Prieſt; and that in the morning of the roth of July 

e P. Prięſt committed an act of bankruptcy, by abſconding from 

fignee of the his houſe, upon which he was afterwards declared a bankrupt. 


bankrupt was | g | CE, | TIE! nd 
And becauſe it appeared to the arbitrator that the plaintiffs had 


entitled to 
h d - 1 | | —_— N N 
der the 2x no right to take poſſeſſion of the goods on account of the arrears 


der the 21 

Jae. ib cg. which were due on the gth of July 1797. becauſe it was frau- 
dulent in them as againſt creditors to permit P. Pricft to have 
the poſſeſſion of the ſaid goods after thoſe arrears became pay- 
able, ahd afterwards to take poſſeſſion of them on account of thoſe 
arrears, becauſe it appeared to the arbitrator that they had no 
right to take poſſeſſion on account of the 100/7., which would 
have become payable on 11th July 1797, it not being then due, 
and becauſe it appeared to him that the defendant was entitled to 
the goods under the ſtat. 21 Jac. 1. c. 19., therefore he awarded 


in favour of the defendant. 
A rule 


* 
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A rule: having been obtained calling on the defendant to ſhew 


Fas" why the award * not be ſet aſide, as Doug illegal on 
the face of it; | 

Mingoy now ſhewed cauſe, and * on n Bg lde v. Diggs enn 
where the furniture of a coffee-houſe having been taken in execu- 
tion by a creditor, and by him let (without having been removed) 
to the keeper of the coffee - houſe, who afterwards white in poſſeſſion 
of the goods became a bankrupt, the property was holden liable to 
be ſeized by the aſſignees, under the 21 Jac. 1. c. 19. L 11. Tt 
makes no difference that the truſtees took poſſeſſion of theſe goods 
Juſt previous to the act of bankruptcy committed by Prigſ, becauſe 
that was a palpable fraud, and ſo conſidered by the arbitrator. In 
effect the original agreement between the truſtees and the huſband 
amounted to a fale of the goods to him, and they had no right to 


repoſſeſs themſelves of them at all, —— after W had 


been made by him in part. 

Erſkine, Gibbs, and Fervis, in ſupport of the rk All the caſes 
on this ſubject, from that Ex parte Marſh (b) to Farman v. Wool- 
loton (c), recognize the diſtinction that where the bankrupt is in 
poſſeſſion of the goods at the time of his bankruptcy in right of 
another, with whoſe title his poſſeſſion is conſiſtent, the aſſignees 
are not entitled to the property within the meaning of the ſtatute. 
In the firſt of thoſe caſes a widow by marriage articles previous to 
her ſecond marriage conveyed to' truſtees for her ſeparate uſe, and 
ſubject to her appointment, 600 J., of which her intended huſband 
had poſſeſſed himſelf, and for which he had given his bond, and 
alſo certain plate, for the uſe of her children by the firſt marriage: 
ſhe appointed the money for the uſe. of the ſame children, and 
died, leaving her huſband in poſſeſſion of the plate, who after- 
wards became a bankrupt: the children applied to be admitted 
creditors for the 600 J., and to have the plate delivered to them; 


both of which were directed by Lord Hardwicke, who ſaid that 


the wife had the plate in auter droit as adminiſtratrix to her firſt 
huſband, and the ſecond huſband could not have.them in a better 
right; and therefore it was not a caſe within the ſtatute. In Far- 
man v. Woolloton a woman before marriage conveyed her ſtock in 


trade and furniture to truſtees to enable her to carry on her buſi- 


neſs ſeparately : there the Court held that if in fact the trade were 


(a) 1 Pal. and Bo/. 82; (b) 1471. 158. (e) Ante, 3 vol. 618. 
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ſo carried on, the ſtock would not be liable to the huſband's debts 


within the 21 Jac. 1., but that even if the trade were carried on 


jointly, and ſo the ſtock liable to be taken as his, yet the furniture 
would not be ſo, though it were removed to the huſband's houſe 


upon the marriage, and he had the uſe of it in common with his 


wife. The latter part of that caſe cannot be diſtinguiſhed on 


principle from the preſent. It is not ſtated in this award that there 


was an actual ſale of the goods by the truſtees to the huſband: 


but conſidering them as the property of the wife and children, he 
has drawn a wrong concluſion in point of law from the fact of the 
huſband's poſſeſſion. It appears from the facts ſtated that the goods 


were only to become his property upon a condition which has 


failed, namely, that of his making the annual payments of 100 J. 
until the whole was liquidated ; he had no right to diſpoſe of them 
in the mean time. At all events the truſtees had a lien upon the 
goods to the extent of the arrears due and payable; or if not for 
thoſe due, yet for the payment of the laſt inſtalment, which did 
Not accrue until after the bankruptcy, and with reſpect to which no 
laches can be imputed to them. But whatever doubt there might 
have been in the eaſe if the bankrupt had continued in poſſeſſion 


of the goods to the time of his bankruptey, yet as the truſtees had 
before poſſeſſed themſelves of them (as they lawfully might) for 


the arrears, the operation of the 21 Fac. 1. never attached upon 


the property at all; for that ſtatute only transfers to the aſſignees 


the property of ſuch goods as the bankrupt has in his poſſeſſion, 


order, and diſpoſition, by the conſent of the true owner at the lime 


of the bankruptcy. 


Lord Kenyon Ch. J. I think the arbitrator has determined this 


caſe according to conſcience and law. The plaintiffs were inveſted 


with a traſt in certain goods for the benefit of children, and in 


breach of that truſt ſuffered the bankrupt to remain in poſſeſſion 
of them without making thoſe payments which he had engaged to 
do on behalf of the perſons entitled from the year 1791 down to 
the preſent time. All this while he remained'in poſſeſſion of them, 


not in auter droit, as was ſaid by Lord Hardwicke in the caſe Ex 
parte Marſh (a), but in his own right, having before contracted 
for the purchaſe of the goods at a certain price payable by inſtal- 
ments. Then juſt upon the eve of his bankruptcy the truſtees re- 


(a) An. 158. 
9 | poſſeſſed 
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poſſeſſed themſelves of the goods; by what authority I know not; 
for it cannot be denied that the bankrupt had acquired ſome right 
in them by the part- payments which he had made, This was a groſs. 
fraud, and cannot take the caſe out of the ſtatute of the 21 Tac. 
I think that the arbitrator has done perfectly right i in drawing the 
concluſion which he has drawn, that the truſtees ſuffered the bank- 
rupt © to have the poſſeſſion, order, and diſpoſition,” of the goods 
down to the time of his bankruptcy; and therefore the caſe falls 
within the very words as well as the meaning of the ſtatute ; and 
the aſſignee is entitled to the poſſeſſion of the goods. | 
Per Curiam Rule diſcharged. 


+ 


Ferne Davis and KING. 


E and . obtained a role calling on the plaintiff to ſhew 
cauſe why the bail-bond given by the defendants ſhould not 
be delivered up to be cancelled. 

The defendants had become bail to the ſheriff in another action 
brought by the preſent plaintiff againſt a third perſon, and the 
plaintiff, having taken an aſſignment of the bail · bond, put it in 
ſuit and obtained judgment thereon. The preſent action was 
brought upon that judgment for the original debt and coſts, and 
the defendants were arreſted on a Wies writ for the amount. 

This (they contended) was without authority ; for in Brander 
v. Robſon (a) it was reſolved that bail to the ſheriff ; in another 
action could not themſelves be holden to ball! in an action on the 
bail- bond, becauſe that Sand lead to bail in infinitum; ſo on the 
ſame principle they ought not to be holden to bail in an action 
upon the judgment for the ſame cauſe of action. It is a general 
rule (5) that a defendant cannot be arreſted in an action on a 
judgment unleſs he might have been arreſted in the original action. 

Garro on ſhewing cauſe obſerved that this was in part for a 
new cauſe of action, namely, the coſts of the former ſuit. 

Lord KEN TON Ch. J. This ſeems diſtinguiſhable from the com- 
mon rule, that bail ſhall not be holden to bail; becauſe there it is 
for the ſame cauſe of action: but after judgment recovered againſt 
the bail, there does not appear to be any reaſon why in an action 


(a) Ante, 6 vol. 336. 


| (6) Tidd's Prafioe 39. 
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1798. on ſuch judgment, "Which includes à new cauſe of action, namely, 
3 the coſts: the defendatits ſhould not be holden to Bail. The plain- 


er tiff might have taken them on à capias ad fatiefaciendum under 
. the former judgment. 


K halt pf a 
188 Por Curiam * Rule diſc barged. 
Wedneſday, Me ILHAM againſt SMITH, 
Nov. 28h. 


A role niſi K IS was an application for an attachment againſt the defendant 
for an attach- 
a for non-payment of the balance of an attorney's bill purſuant 


Ss; to the Maſter's allocatur under the uſual reference by a judge's 


purſvant to order. 
the Maſter's 


allocatur, —CGarrow, who now ſhewed cauſe agaiuſt the rule, objected to the 
cannot be 
ſerred on a ſervice of it becauſe it was made on a Sunday. 


* Lawes contended that the ſervice was ſufficient ; 1ſt, Upon the 
ground of neceſſity; the affidavit of ſervice ſtating that repeated en- 
deavours, both before and after the ſervice, had been uſed to ſerve 

the party without effect; and that he kept out of the way on 
purpoſe to avoid the ſervice. adly, That the rule niſi was a pro- 
ceeding of a criminul nature, and might therefore be ſerved on a 
Sunday; 12 Mod. 348 and 2 Ld. Raym. 1028. He alſo contend- 
ed, that this not being the caſe of an actual arreſt, or of the fervice 
of any writ or proceſs, was not within the Statute 29 Car. 2. c. 7. 
J. 6., that ſtatute making the writ void, and ſubjeing the party 
executing it to an action at the ſuit of the party grieved, as if he 
had acted without any writ &c. Wilſon v. Tucker, Salk. 78.: 
whereas in the preſent caſe, the rule niſi would ſtill be an exiſting 
and a valid rule, and no action could be maintained for the mere 
ſervice of it. But 

: Lord Kenyon Ch. J. after dvering. to the ſtatute and ex- 
prefling an anxious wiſh to preſerve as much as poſſible a ſtrict 
attention to the Sabbath, ſaid that the Statute of Car. 2. was equally 
applicable to the caſe of a ſervice (a) of proceſs as to an actual 
arreſt ; and that the rule in the preſent caſe was a Proceeding 
within the aQ. 

I) he reſt of the Judges concurring, TE 

Rule diſcharged. 


(a) By. the Stat. 29 Car. 2. c.7. /. 6. | proceſs, warrant, order, judgment, or decree, 
it is enacted that no perſon upon the | except in caſes of treaſon felony or breach 
Lord's day ſhall ſerve or execute ahy writ, |. of the peace?” &c. 
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＋* — bill in laſt Eater term i the defendant, __ 


to which the general iſſue was pleaded; and in this term, amended de- 4 
having obtained leave to amend it, he. delivered the amended de- 1 IN 
claration on Shunſday the 22d inſtant; a rule to plead was given . — 26 
on the ſame day; and on Monday the 26th the plaintiff ſigned 
judgment as for want of a plea. = 

A rule having been obtained, calling on the plaintiff to ſhew 
-cauſe why the judgment ſhould not be ſet aſide for irregularity, | | 
. one queſtion was whether a rule to plead to an amended decla- 


-ration were a two or a four days' rule; if the former, the time 
[ 


for pleading expired on Saturday the 24th of November, and then 
the judgment was regular; if the latter, as the four days did not 
expire until the Monday, the judgment, which was ſigned on that 
day, was ſigned too. ſoon. | 
The Court (after conſulting the Maſter) ſaid that the rule for 

- pleading to an amended declaration was a four days' rule; and 
therefore that this judgment was irregularly ſigned on the 
Monday, before the expiration of the fourth day. And on this 


ground the 
Rule was made abſolute. 


Beſt in ſupport of the rule. 
- On/low againſt it. 


JENKINS againſt Law. 


uſual agreement that the ſubmiſſion ſhould be made a rule — 1 


of Court, it was accordingly made a rule of Court. After- — 


wards the parties by an indorſement on the bond, and ſigned 2rd muſt 
contain a 


by both of them, agreed that the time of making the award, 2 * 
which had been originally fixed for the 31ſt of May, ſhould be made a rule 
enlarged : but it was not added as a part of this agreement pon. 


attachment 


that bis ſhould be made a rule of Court. The arbitrator made 1 


his award within the enlarged time but not until after the 31ſt ed for not 
performing 


-of M. ay. an award 


made under 
A rule it. 


R 1 parties having entered into arbitration-bonds, with the Anugree- 
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.1798: A rule having been obtained, calling on the defendant to ſhew 
cauſe why an attachment ſhould not iſſue againſt him for not per- 


Tae, forming the award 3 7 
a _ _ Garrow, who now ſhewed cauſe, r ected chat, there being 


no agreement to make the conſent for enlarging the time for 
making the award a rule of 2 no attachment ae iſſue as : 


for a contempt of the Court. | 
=> 8 in W of the rule admining that "ou ejection was 


fatal, - 5 . | wy 
The Court diſcharged the rule. 4-8 en Toma buy; 


END OF MICHAELMAS TERM 
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C A E 8 
ARGUED and DETERMINED 
IN THE 
Court of K IN G's BENCH, 
IN 
Hilary Term, 
In the Thirty-ninth Year of the Reign of Georc III. 


D. BLacurord and another, Executors of G. BLaca- 
FORD, againſt PRESTON, 


HIS was an action of aſſumpſit, on an agreement entered into 
between the teſtator and the defendant on the 1ſt of July 
1786, in which in conſideration that the teſtator had paid to the 
defendant 5000/7. for the command of a ſhip called the Foxlis in 
the Zaft India Company's ſervice the defendant promiſed to pay to 
the teſtator in his lifetime or to his executors after his deceaſe the 
ſum of 5000/7. © upon the appointment of another perſon to ſuc- 
ceed him (the teſtator) in the command of the ſaid ſhip or of any 
other ſhip that ſhould be thereafter built on the ſame bottom in 
lieu and ſtead of the teſtator.” The declaration, after ſetting forth 
the agreement, ſtated that the teſtator died on the 8th of March 
1792, and that afterwards, on the 8th of July 1795, another ſhip 
was built on the bottom of the Fouls called the Cirencefter, to 
which M. Zind/ay was appointed as the commander in lieu and 
ſtead of the teſtator, but that the defendant on ſuch appointment 
refuſed to pay the ſum of 5000/7. to the pl 
Vor. VIII. Aa 


aintiffs, the executors. 
The 
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The ſecond count ſtated the agreement thus; that the defendant 
promiſed that the teſtator in his lifetime or his executors after his 
death ſhould receive 5000/7. from the perſon appointed to ſucceed 
him in the command of the Foulis or of any other ſhip that ſhould 


thereafter be built on the ſame bottom in lieu of the teſtator. 


The third count alleged that the agreement was, © that the defend- 
ant ſhould pay ſuch ſum and ſums of money and ſecurities for 
money not exceeding 50007. as he (the defendant) ſhould receive 
from the perſon appointed to ſucceed the teſtator in the command 
of the Foulis or any other ſhip,” &c. &c; averring that M. Lind/ay 
was appointed &c, from whom the defendant received 2500 J. in 
money and a bond for the payment of another ſum of 2500 l., 
which he (the defendant) had refuſed to pay and deliver to the 


plaintiffs &c. 

At the trial before Lord Kenyon at the Sittings in London the 
caſe appeared to be this. In the year 1 783 the teſtator was ap- 
pointed to the command of the Foulis Eaſt Indiaman on the re- 
commendation of the defendant, the huſband or managing owner, 
for which he paid the defendant 5000 J. On his appointment he 
and the defendant entered into a charter- party with the Eaft India 
Company, in which it was agreed that“ neither he or the de- 
fendant ſhould ſell or permit or ſuffer any other perſon to ſell to the 
maſter or any other officer of the ſhip his or their place or office, 
or take any promiſe or reward for or in reſpect of any place or 
office in or belonging to the ſhip &c.“ In 1791 the Foulis was 


| loſt at ſea with the captain on board in her paſſage from Madras 


to Bencoolen. In 1794 the defendant obtained leave from the EaA 


India Company to build another ſhip, (the Cirencgſter,) in lieu and 
on the bottom of the Foulrs, and appointed Captain Lind/ay to the 
command in conſideration of 2500 J. paid in money and of a bond 
for 2 500 l. more, which he (the defendanc) afterwards paid to the 
widow and children of Captain Blachford, not to che plaintiffs his 
executors. For a long time prior to the teſtator's appointment to 
the Foulis it had become uſual for the captains of Eaft India ſhips 
to purchaſe their commands, though it was contrary to the bye- 
laws of the Company. In February 1796 the Court of Directors 
came to a reſolution, which was afterwards confirmed by the pro- 
prietors, to aboliſh the practice“ long known to have been pri- 
vately carried. on and at laſt publicly avowed, of the ſale of com- 
mands,” and to make a pecuniary compenſation to thoſe who had 
paid for their commands. And in conſequence of this the Com- 
pany 


IN THE THIRTY-NINTH YEAR OF GEORGE l. 
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pany afterwards allowed Captain Lindſay 4833 l., as a compenſation 


for what he had paid to the defendant. Under the above reſolu- 


tion the Company alſo made allowances to the executors of ſome 
late commanders. There was no written contract between the 
teſtator and the defendant, but it ſeemed admitted that the former 
had paid the latter 5000 J. under a promiſe that it ſhould be re- 
turned when his ſucceſſor was appointed, A verdi& was taken 
for the plaintiffs, damages 4833 J., with liberty to the defendant 
to move to enter a nonſuit if this Court ſhould be of opinion that 
the plaintifls were not entitled to recover. 

Such a rule was accordingly obtained in laſt Eafter term, on the 
ground that the contract on which the action was founded was il- 
legal, becauſe it was not only contrary to the bye-laws of the EN 
India Company, and to the charter-party which had been executed 
both by the teſtator and the defendant, but was alſo inconſiſtent 
with public policy. The caſe was ſhortly ſpoken to in laſt Trinity 
term, but it's further diſcuſſion was then poſtponed under an ex- 
pectation that a compromiſe would take place. That failing, 


Erſkine, Gibbs, and Shermer, now ſhewed cauſe againſt that rule. 
iſt, It is too much for the defendant to contend that this contract 
is void as having been entered into contrary to the bye-laws of 
the Eaſt India Company, becauſe the agreement was founded on 
a practice that had univerſally obtained for a long period, and that 
prevailed even with the knowledge of the E India Company, 
who ſo lately as the year 1796 (ſubſequent to the time when this 
tranſaction took place) came to certain reſolutions on the ſubject 
with a view of making a pecuniary ſatisfaction to thoſe captains 
who had purchaſed their commands on the ſtrength of the uſage. 


2dly, Still leſs ground is there for ſaying that this contract is void 


becauſe contrary to the ſtipulations of the charter-party, for the 
contract was entered into before the charter-party was in exiſtence. 
3dly, Nor can it be faid that the agreement is illegal and void 
as being againſt the principles of ſound policy, For though it 
may be admitted that there are other offices, beſides thoſe that are 
enumerated in the ſtat. 5 & 6 Ed. 6. c. 16., that cannot legally be 
ſold, they muſt be offices reſpecting which the public are con- 
cerned. But the employment in queſtion does not concern the 
public, but is a mere private appointment by a great commercial 
company. But even if this contract were illegal on either of the 


above grounds, ſtill it muſt be obſerved that the plaintiffs do not 
| 8 come 
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come to enforce the illegal contract: that agreement has been 
executed, and this action is brought againſt the defendant to re- 
cover the money that he has received. It is admitted that he re- 
ceived this money not for himſelf, but as a truſtee under his 
contract with the teſtator, and having ſo received it after the teſ- 
tator's death, he muſt be taken to have received it for the legal re- 
preſentatives of Captain Blachford. | 

Lord Kenyon Ch. J. (ſtopping the counſel on the other fide). 
There is no rule better eſtabliſhed reſpecting the diſpoſition of 
every office in which the public are concerned than this, detur 
digniori ; on principles of public policy no money conſideration 
ought to influence the appointment to ſuch offices. This prin- 
ciple was much conſidered by the late Lord Chancellor Thurlow, in 
a caſe that came before him on an injunction bill, where a noble 
Lord having, in conſequence of his own office in the King's 
houſehold, recommended another perſon to the appointment of 
another place in the houſehold, and having made that recommend- 
ation in conſideration of an annuity to be granted to a third per- 
ſon, not to himſelf, the contract was conſidered as illegal; and a 
- perpetual injunction was granted to the party ſuing on that contract 
in a court of law (a). Up to a certain extent the Legiſlature have 
interfered and prohibited, by the tat. 5 & 6 Ed. 6., the ſale of ſome 
offices; but whether or not that act of parliament were neceſſary 
for the purpoſe 1 will not now inquire. If the contract, which is 
the foundation of this action, were legal, and the queſtion were 
whether the executors or the widow of the late Captain Blachford 
were entitled to the money in diſpute, the right of the former 
muſt have prevailed. But a plaintiff, who comes into a court of 
Juſtice to enforce a contract, muſt come on legal grounds; and if 
he have not a legal title, he cannot ſucceed whatever the private 
wiſhes of the Court may be. In this caſe the plaintiffs have relied 
on the practice that (as it is ſaid) had ſo long prevailed of ſelling 
the commands of ſhips : but that practice is in violation of the 
laws and regulations of the Ea India Company. And it appeared 
in this caſe that in the year 1783 a charter-party was entered 
into, to which the plaintiffs' teſtator, the defendant, and the Ef 
India Company, were parties, and by the expreſs ſtipulations of 
that contract it was agreed that no place or office in the ſhip ſhould 
be fold. I may again reſort to that with which I ſet out, that 


(a) See Hantington v. Du Chattel, 1 Bro, Ch. Caf. 124. 
I public 
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public policy requires that there ſhould be no money conſideration 
for the appointment to an office in which the public are intereſted ; 


the public will be better ſerved by having perſons beſt qualified to 
fill offices appointed to them ; but if money may be given to thoſe 
Who appoint, it may be a temptation to them to appoint im- 
proper perſons. The Zaft India Company is a limb of the govern- 
ment of the country; and on the ground that this contract was a 
fraud on the E. 7, Company, from which much miſchief to the 
public may enſue, I am of opinion that it cannot be made the baſis 


of an action. 
Asnnuksr J. It is a clear rule of law that no right of action 


can ſpring out of an illegal contract. This contract is illegal, as 


being againſt the principles of public policy, and therefore I agree 
with my Lord that the plaintiffs cannot recover upon it. 

GROSE J. This is an attempt by the executors of Captain 
Blachford to recover a ſum of money which (they ſay) is due to 
them under a contract entered into by him in violation of atiothet 
contract that he and the defendant made with the Eff India Com- 
pany. Now it has been holden that where puffers have been 
employed at an auction, it is a fraud upon the buyers, and no 
ſale at ſuch an auction can be enforced in a court of juſtice. 
So this contract is a fraud on the E. 7, Company; it was entered 
into in defiance of the ſalutary regulations which were made by a 
great commercial company for the benefit of the public. It was 
alſo decided a few years ago in the Common Pleas (a) that 
no action could be maintained on an illegal contract reſpecting the 
appointment to an office which is not faleable. And it ſeems tb 
me that the principle, on which that cafe was determined, alſo ap- 
plies to and muft govern the preſent caſe. . Therefore I am of 
opinion that the plaintiffs cannot recover on this agreement. 
 _ LAWRENCE J. The caſe is ſhortly this; the late Captain Blieh- 
ford paid the defendant 5000/7. to procure him the appointment to 
the command of a ſhip in the Ea/? India Company's ſervice; in con- 
ſideration of which the defendant promiſed to repay him or his re- 
preſentatives the ſame ſum when any other perſon ſhould be appoint- 
ed to the command of that ſhip or of any other ſhip built upon her 
bottom; and. the title of the preſent plaintiffs is founded on that 
contract. After this agreement was entered into the ſhip was loſt 
with Captain' Blachford on board her, and Captain Lindſey was ap- 


(a) Vid. Garforth v. Fearon, 1 H. Bl. Rep. 327. 


Vo. VIII. B b | pointed 


93 


1799. 
— nd 
Biacarond 


againſt. 


PRESTON. 


94 
1799. 
— 


24a 
Paksrox. 


| pointed to the ſhip Which was built upon her bottom, for which 
appointment Lind/ey paid the defendant a large ſum of money; 
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ſubſequent to this the Ea India Company came to a reſolution for 


the purpoſe of aboliſhing the Practice of ſelling the commands of 
ſhips and of making compenſation to ſome of the officers in their 


ſervice who had paid for their commands; they allowed Captain 


+ Lindſey among the reſt a certain ſum of money, but no compenſa- 


tion was made to the repreſentatives of Blachford : but this reſo- 
lution was not made in approbation of the practice that had pre- 
vailed before; but, feeling that they were blamable for not hav- 
ing put a ſtop to it ſooner, they came to the reſolution of aboliſh- 
ing the practice that had obtained in defiance of the bye- laws 
of the Company. Then this action is founded on the contract 
of the defendant to repay to Blachford or his repreſentatives 
the ſum of 52007. on the appointment of a ſucceſſor to Blachford, 
and not on the receipt of money by the defendant from Captain 
Lindſey ; for the plaintiffs' right of action againſt the defendant 
would have been equally good though he had received nothing 
from Lindſey. It is not a contract to pay ſuch money as the de- 
fendant ſhould receive from any other captain, but to repay a cer- 
tain ſum at all events on the appointment of another; and there- 
fore the argument at the bar that this action is bottomed on a con- 
tract that has been executed is not well-founded. Then the ſhort 


. queſtion here is whether or not a contract entered into between two 


individuals in direct violation of the orders of the E. IJ. Company 
and againſt public policy can be enforced in a court of juſtice. 
With regard to offices under government, it has been decided that 
they cannot be ſold, though they be not ſuch offices as are men- 
tioned in the ſtatute 5 & 6 Edw. 6. This point was much con- 
ſidered in Parſons v. Thompſon (a), where an officer in the Dock- 
yard at Chatham agreed to give another officer there a certain 
ſhare of the profits if the latter would procure himſelf to be ſuper- 
annuated and retire on the uſual penſion to make way for the for- 


mer; and it was holden that ſuch agreement, having been made 


without the knowledge of the Navy Board to whom the appoint- 
ment belonged, could not be the foundation of an action, becauſe it 
was contrary to public policy. There a diſtinction was taken, 
betwen thoſe offices that cannot be legally fold and thoſe that may 
be the object of ſale, where the ſale takes place under the au- 
thority and with the conſent of thoſe who have the power of 


(a) 1 H. Bl. Rep. 322, 7 | | 
N appojnt- 
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appointment, as commiſſions in the army. Now the principle 
on which that caſe and the caſes there referred to was decided 
muſt govern the preſent, unleſs it can be ſhewn that there is ſome 
diſtinction between offices held under the E. 7. Company and thoſe 
under Government: but I think no ſuch diſtinction can be eſta- 


bliſhed as far as reſpects this purpoſe. But independently of that 


ground, a plaintiff cannot recover in a court of juſtice whoſe cauſe of 
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action ariſes out of a contract made between him and the defendant 


in fraud, or to the prejudice, of third perſons. Such is the caſe, 
alluded to by my Brother Gro/e, of puffers at an auction; it is a 
fraud upon the buyers. So here this contract is a fraud on the 
E. 1. Company, and cannot be the foundation of an a&ion. On 


this ground therefore as well as becauſe it is contrary to principles 
of public policy to allow of ſuch contracts as the preſent, I am 


of opinion that the plaintiffs cannot maintain this aQion. 
Rule abſolute. 


/ 


Warr; in Error. 


* was an action on the caſe brought in the Court of Com- 
1 mon Pleas by the defendants in error againſt the plaintiffs in 
error for infringing a patent. 
The declaration ſtated letters patent granted by the King, dated 
5th January 9 Geo. g., in which, after reciting that Watt one of 
the plaintiffs below had “ invented a method of leſſening the con- 
ſumption of ſteam and fuel in fire engines,” was granted to Watt 
kis executors adminiſtrators and aſſigns the ſole privilege of 
„ making uſing exerciſing and vending his ſaid invention” for 
fourteen years, and by which all other perſons were prohibited 
< uſing or putting in practice the ſaid invention, or counterfeiting 
imitating or reſembling the ſame, or making any addition to or 
ſubtraction from it, without the licenſe of Watt; on condition 
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invention ;) 


afterwards an act of parliament was paſſed to extend the patentee's term, the title of which was an act 
for veſting the ſole property &c of certain ſteam engines called fire engines, of his invention“ &c ; 
and after reciting that the patent was for making and vending certain engines by bim invented for _ 
leſſening the conſumption of ſteam and fuel in fire engines“ &c, it granted him the ſole right of 
% making and felling the ſaid engines.” —Held that the invention was the ſubject of a patent, add (the 
patentee having in his ſpecification deſcribed his invgniion) that the patentee's right under the patent 
and act of parliament was valid. | TIM 4 : | 
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pointed to the ſhip which was built upon her bottom, for which 
appointment Lindſey paid the defendant a large ſum of money; 
ſubſequent to this the Eg/ India Company came to a reſolution for 
the purpoſe of aboliſhing the practice of ſelling the commands of 
ſhips and of making compenſation to ſome of the officers in their 
ſervice who had paid for their commands; they allowed Captain 


Linadſey among the reſt a certain ſum of money, but no compenſa- 


tion was made to the repreſentatives of Blachford : but this reſo- 
lution was not made in approbation of the practice that had pre- 
vailed before; but, feeling that they were blamable for not hav- 
ing put a ſtop to it fooner, they came to the reſolution of aboliſh- 
ing the practice that had obtained in defiance of the bye-laws 
of the Company. Then this action is founded on the contract 
of the defendant to repay to Blachford or his repreſentatives 
the ſum of 52007. on the appointment of a ſucceſſor to Blachford, 
2nd not on the receipt of money by the defendant from Captain 
Lindſey ; for the plaintiffs' right of action againſt the defendant 
would have been equally good though he had received nothing 
from Lindſey. It is not a contract to pay ſuch money as the de- 
fendant ſhould receive from any other captain, but to repay a cer- 
tain ſum at all events on the appointment of another ; and there- 
fore the argument at the bar that this action is bottomed on a con- 
tract that has been executed is not well-founded. Then the ſhort 


queſtion here is whether or not a contract entered into between two 


individuals in direct violation of the orders of the E. I. Company 
and againſt public policy can be enforced in a court of juſtice. 
With regard to offices under government, it has been decided that 
they cannot be ſold, though they be not ſuch offices as are men- 
tioned in the ſtatute 5 & b Edw. 6. This point was much con- 
fidered in Parſons v. Thompſon (a), where an officer in the Dock- 
yard at Chatham agreed to give another officer there a certain 
ſhare of the profits if the latter would procure himſelf to be ſuper- 
annuated and retire on the uſual penſion to make way for the for- 
mer; and it was holden that ſuch agreement, having been made 
without the knowledge of the Navy Board to whom the appoint- 
ment belonged, could not be the foundation of an action, becauſe it 
was contrary to public policy. There a diſtinction was taken. 
betwen thoſe offices that cannot be legally ſold and thoſe that may 
be the object of ſale, where the ſale takes place under the au- 
thority and with the conſent of thoſe who have the power of 
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appointment, as commiſſions in the army. Now the principle 
on which that caſe and the caſes there referred to was decided 
muſt govern the preſent, unleſs it can be ſhewn that there is ſome 
diſtinction between offices held under the E. 7, Company and thoſe 
under Government: but I think no ſuch diſtinction can be eſta- 
bliſhed as far as reſpects this purpoſe. But independently of that 
ground, a plaintiff cannot recover in a court of juſtice whoſe cauſe of 
action ariſes out of a contract made between him and the defendant 
in fraud, or to the prejudice, of third perſons. Such is the caſe, 
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alluded to by my Brother Gro/e, of puffers at an auction; it is a 


fraud upon the buyers. So here this contract is a fraud on the 
Z. J. Company, and cannot be the foundation of an action. On 
this ground therefore as well as becauſe it is contrary to principles 
of public policy to allow of ſuch contracts as the preſent, I am 
of opinion that the plaintiffs cannot maintain this aQion, 


Rule abſolute. 


HornBLoweR and MaBeRLY againſt BoulLTon and 
Warr; in Error. 


£ a was an action on the caſe brought in the Court of Com- 
mon Pleas by the defendants in error againſt the plaintiffs in 


error for infringing a patent. 
The declaration ſtated letters patent granted by the King, dated 


5th January 9 Geo. g., in which, after reciting that JVazt one of 


the plaintiffs below had © invented a method of leſſening the con- 
ſumption of ſteam and fuel in fire engines,” was granted to Watt 
kis executors adminiſtrators and aſſigns the ſole privilege of 
« making uſing exerciſing and vending his ſaid invention“ for 
fourteen years, and by which all other perſons were prohibited 
„ uſing or putting in practice the ſaid invention, or counterfeiting 
imitating or reſembling the ſame, or making any addition to or 
ſubtraction from it, without the licenſe of Watt;” on condition 
that Watt ſhould inrol a ſpecification of his invention in Chancery 
within four months. It then ſtated that on the 29th of April in 
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afterwards an act of parliament was paſſed to extend the patentee's term, the title of which was an act 
for veſting the ſole property &c of certain ſteam engines called fire engines, of his invention“ &c; 
and after reciting that the patent was for making and vending certain engines by bim invented for 
leſſening the conſumption of ſteam and fuel in fire engines“ &c, it granted him the ſole right of 
„% making and ſelling the ſaid engines.” —Held that the invention was the ſubject of a patent, add (the 
patentee having in his ſpecification deſcribed his invention) that the patentee's right under the patent 
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the ſame year he did inrol a ſpecification (a) in Chancery ; aver- 
ring that ſuch ſpecification “ particularly deſcribed and aſcertained 


the nature of the ſaid invention, and in what manner the ſame 


was to be performed” &c. 


The declaration then ſet forth an act 


of parliament, (b) 15 Geo. 3., extending the privilege given by the 


(a) The fpecification was as follows; 
« My methcd of leſſening the conſump- 
tion of fleam and conſequently fuel in 
fire engines conſiſls of the following princi- 
ples. 

Firſt, That veſſel in which the powers of 
ſeam are to be employed to work the en- 
gine, which is called the cylinder in com- 
mon fire engines, and which I call the ſteam 


veſſel, muſt, during the whole time the en- 


gine is at work, be kept as hot as the ſteam 
that enters it; firſt, by incloſing it in a caſe 
of wood or any other materials that tranſmit 
heat ſlowly ; ſecondly, by ſurrounding it 
with ſteam or other heated bodies; and 
thirdly, by ſuffering neither water or any 
other ſubſtance colder than ſteam to enter or 
touch it during that time. 


Secondly, In engines that are to be 
worked wholly or partially by condenſation 
of ſteam, the ſteam is to be condenſed in 
veſſels diſtin from the ſteam veſſels or cy- 
linders,althoughoccafionally cemmunicating 
with them; theſe veſſels I call condenſers; 
and whilſt the engines are working, tbeſe 
condenſers ought at leaſt to be kept as cold 
as the air in the neighbourhood of the en- 
gines by application of water or other cold 
bodies, 

Thirdly, Whatever air or other elaſtic 
vapour is not condenſed by the cold of the 


condenſer, and may impede the warking of 
the engine, is to be drawn out of the Ream 


veſſels or condenſers by means of pumps 


wrought by the engines themſelves, or 
otherwiſe. 
Fourthly, I intend in many caſes to em- 
ploy the expanſive force of ſteam to preſs on 
the piſtons, or whatever may be uſed inſtead 
of them, in the ſame manner as the preſſure 


of the atmoſphere is now employed in com- 


mon fire engines. In caſes where cold 
water cannot be had in plenty, the engines 
may be wrought by this force of ſteam, only 
by diſcharging the ſteam into the open air 
after it has done its office. 


_—_— 
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Fiſthly, Where motions round an axis are 
required, I make the ſteam veſſels in form 
of hollow rings or circular channels, with 
proper inlets and outlets for the ſteam, 
mounted on horizontal axles like the wheels 
of a water mill; within them are placed a 
number of valves that ſuffer any body to go 
round the channel in one direction only; 
in theſe ſteam veſſels are placed weights ſo 
fitted tothem as entirely to fill up a part or 
portion of their channels, yet rendered ca- 


pable of moving freely in them by the 


means hereinafter mentioned or ſpecified, 
Wen the ſteam is admitted in theſe engines 
between theſe weights and the valves, it acts 
equally on both, ſo as to raiſe the weight to 
one ſide of the wheel, and by the reaction on 
the valves ſucceſſively to give a circular mo- 
tion to the wheel; the valves opening in the 
direction in which the weights are preſſed, 
but not in the contrary, as the ſteam veſſel 
moves round it is ſupplied with ſteam from 
the boiler, and that which has performed its 
office may either be diſcharged by means of 
condenſers, or into the open air. 

Sixthly, I intend in ſome caſes to apply a 
degree of cold not capable of reducing the 
ſteam to water, but of contracting it conſi- 
derably, fo that the engines ſhall be worked 
by the alternate expanſion and contraction of 


the ſteam, 
Laſtly, Inſtead of uſing water to render 


the piſton or other parts of the engines air 
and ſtezm tight, I employ oils, wax, reſinous 
bodies, fat of animals, quickfilver, and other 
metals in their fluid ſtate.” 

To the above ſpecification this memoran. 
dum was added by Wart; that he did not 
intend that any thing in the fourth article 
ſnould be underſtood to extend to any en- 
gine where the water to be raiſed enters the 
ſteam veſſel itſelf, or any veſſel having an 
open communication with it. | 

(5) The act was entitled an act for 
veſting in J. Watr his executors &c the 
ſole uſe and property of ſteam engines, com- 
monly called fire engines, of his invention, 
deſcribed in the ſaid act, for a limited time.” 

5 It 
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patent to 25 years, with a proviſo “ that every objection in law 
competent againſt the ſaid patent ſhould be competent againſt the 


ſaid act to all intents and purpoſes, except ſo far as related to the 


term thereby granted.” 


It then ſtated that on the 5th of September 


1777 Watt by deed aſſigned over to Boulton (the other plaintiff 
below) two-thirds of his intereſt under the patent and act of par- 
liament, and then it alleged that the defendants below unlawfully 
and unjuſtly and without the licenſe of the plaintiffs conſtructed 
divers, to wit, ten fire engines according to and in and with 
a method of leflening the conſumption of ſteam and fuel in ſuch 
fire engines in imitation and reſemblance of the method of leſſen- 
ing the conſumption of ſteam and fuel in fire engines ſo invented 
by Watt and ſecured to him and his aſſigns &c. 

The defendants below pleaded not guilty ; and a general ver- 
dit having been found for the plaintiffs below, and judgment 
given for them by the Court of Common Pleas (a), the defendants 


— 
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It recited that the King had by letters 
patent, 5 Jan. 9 Geo. 3, granted to at. 
his executors &c * the ſole benefit and ad- 
vantage of making and wending certain 
engines by him invented for leſſening the 
conſumption of ſteam and fuel in fire engines 
for 14 years“ &c, on condition that he ſhould 
inrol a ſpecification &c; that Nat had ac- 
cordingly inrolled a ſpecification of the ſaid 
engine (which ſpecification was there ſet 
forth as above). It further recited that 
Malt had employed many years and a con- 
ſiderable part of his fortune, in making ex- 
periments upon ſteam and ſteam engines, 
commonly called fire engines, with a view 
to improve them, by which ſeveral con- 


ſiderable advantages over the common ſteam. 


engines are acquired, but on account of 
the many difficulties which ariſe in the 
execution of ſuch large and complex ma- 
chines, and of the long time requiſite to 
make the neceſſary trials, he could not com- 
plete his intention before the end of the year 
1774, when he finiſhed ſome large engines 
as ſpecimens of his conſtruttion, which had 
{ucceeded ſo as to demonſtrate the utility of 
the invention ; and in order to manufacture 
theſe engines with accuracy, and fo that 
they might be ſold at moderate prices, a 
conſiderable ſum of money mult be pre- 
viouſly expended in erecting mills and other 
apparatus, and that ſeveral years, and re- 
peated proofs would be required before any 
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conſiderable part of the pablic could be fully 
convinced of the utility of the. invention, 
and of their intereſt to adopt the ſame, the 
whole term granted by the letters patent 
might probably elapſe before Vatt could 
receive an advantage adequate to kis labour 
and invention; and then it enacted that 
from and after the paſſing of the act the ſole 
privilege and advantage of mating conſtrud- 
ing and ſelling the ſaid engines hereinbefore 
particularly deſcribed, within the kingdom 
of Great Britain, and his Mæjeſty's colonies 
and plantations abroad, ſhou!d be and were 
thereby declared to be, veſted in Wart his 
executors, adminiſtrators, and aſſigns for and 
during the term of 25, years; and it prohibit- 
ed any other perſons making uſing or putting 
in practice the ſaid invention, or counter- 
feiting or imitating the ſame, or making 
any addition to or ſubſtraction from it with- 
out Watt's licenſe &c; with a proviſo that 
the act ſhould not extend to prevent any 
perſon making any fire or ſteam engine, or 
any contrivance relating to the ſame, which 
was not the invention of Hatt, or which had 
been publicly uſed by any other perſoa 
before. 

(a) This caſe was not argued in the Com- 
mon Pleas, that Court having been equally 
divided in a former caſe ariſing on this pa- 
tent; See Poulton and Nat v. Bull, 2 H. 
Bl. Rep. 463. 
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1799. brought a writ of error, and, beſides the general error, aſſigned for 


'BoUuLTON3 


error that the invention for which the letters patent were granted 
is not an invention of any formed or organized machine inſtru— 


ment or manufacture but of mere principles only, for which no 


in Error. ſuch letters patent could by law be granted. 


This caſe was twice argued with great ability, the firſt time 
in Michaclmas term laſt by Gafclze for the plaintiffs in error and 
Helroyd for the defendants, and now by Le Blanc King's 
.Serjt. for the former and Rows for the latter. On behalf of the 
plaintiffs in error it was argued, 1ſt, that unleſs the patent could 
be eſtabliſhed as for a formed machine, it could not be ſupported 
under the proviſo of the ſtat. 21 Fac. 1. c. 3., which is the only 


foundation of ſuch a patent; 2dly, that upon reading the patent 
in queſtion, it could not be conſidered as a patent for ſuch a ma- 


chine; 3dly, that the ſpecification did not contain a ſufficient 
deſcription of a machine; and 4thly, that the patent was taken for 
the whole, when it ought to have been for an addition only ; 
the addition alone appearing in the ſpecification to be of the plain- 
tiff's invention. 

But the Court gave judgment in favour of the defendants in 


error. 

Lord KENYON Ch. J. It was rather from a deference to the 
very reſpectable opinions given in the Court of Common Pleas on 
the former occaſion than from any doubt we entertained on the 
ſubject that a ſecond argument was awarded here: but the caſe 
having been moſt ably argued, and every argument advanced at 
the bar that bears upon it, I wiſh to deliver my opinion now, to 
prevent any farther delay to the parties intereſted, I confeſs I am 
not one of thoſe who greatly favour patents; for though in many 
inſtances, and particularly in this, the public are benefited by 
them, yet on ſtriking the balance upon this ſubject, I think that 
great oppreſſion is practiſed on interior mechanics by thoſe who 
are more opulent. The principal objection made to this patent by 
the plaintifts in error is, that it is a patent for a philoſophical prin- 
ciple only, neither organized or capable of being organized; and if 
the objection were well founded in fact, it would be decifive : but I 
do not think that it is ſo. No technical words are neceſſary to 
explain the ſubject of a patent; as Lord Zardwicke ſaid upon 
another occaſion, there is no magic in words. The queſtions here 


are whether by looking at the patent, explained as it is by the ſpeci- 
9 ſication, 
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fication, it does not appear to be a patent for a manufaQure, and 
whether the ſpecification is not ſufficient to enable a mechanic to 
make the thing deſcribed ? The jury have not indeed an{wered 


thoſe queſtions in the affirmative in terms: but they have im- 


pliedly done ſo by finding a general verdi for the plaintiffs below. 


By comparing the patent and the manufacture together it evi- 
dently appears that the patentee claims a monopoly for an engine 
or machine, compoſed of material parts, which are to produce the 
effect deſcribed, and that the mode of producing this is ſo de- 
ſcribed as to enable mechanics to produce it. Having ſaid thus 
much, it appears that the ſubject, as far as we have to treat of it, 
is exhauſted. I have great reſpect for the contrary opinions that 
were given in the Common Pleas; and probably if I had been 
called upon on a ſudden to determine this caſe, I ſhould have been 
at a loſs how to decide. But having now heard every thing that 
can be ſaid on the ſubject, I have no doubt in ſaying that this 
is a patent for a manufacture, which I underſtand to be ſome- 
thing made by the hands of man. 

As8HnuuRsT J. Every new invention is of importance to the 
wealth and convenience of the public; and when they are enjoy- 
ing the fruits of an uſeful diſcovery, it would be hard on 
the inventor to deprive him of his reward. In this caſe the 
Jury have found, by their verdict, that all the allegations in the 
declaration were proved, one of which was that the inventor 
had by his ſpecification particularly deſcribed the nature of his 
invention and the manner in which it was to be performed; 
and having thus complied with the terms of his patent, I think 
he is in point of law as well as juſtice entitled to the benefit 
which the patent and the act of parliament intended to confer on 
him. 

GRoOsE J. This is an action for violating that right ſuppoſed 
to have been given originally for 14 years by the patent in 1769, 
and contended to be continued to James Mali his repreſentatives 
and aſſigns for 25 years by the ſtatute in 1774. The ſtatute re- 
citcs the patent, the beneſit of which is now determined by flux of 
time; and therefore the action can only be ſuſtained on the con- 
tinuance of that benefit to the patentee by the Legiſlature, The 
ſtatute however expreisly provides that every objection in law 
competent againit the patent ſhall allo be competent againſt the 
ſtatute, that is, againſt the benefit to be derived to the patentee 
under the ſtatute. The queſtion then is, whether the patent be 
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good in law, in other words, whether it be conformable to the 
ſtatute of the 21 Jac. 1. c. 3. / 6. under which the plaintiff or 
any party can alone claim the privilege of a monopoly. The 


power thereby reſerved to the King is © that any declaration 


before-mentioned ſhall not extend to any letters patents and 
grants of privilege for the term of 14 years or under thereafter to 
be made of the ſole working or making of any manner of new 
manufattures within this realm to the true and firſt inventor and 
inventors of ſuch manufactures, which others at the time of mak- 
ing ſuch letters patents and grants fhall not uſe; ſo as alſo they be 
not contrary to the law, nor miſchievous to the State, by railing prices 
of commodities at home, or hurt of trade, or generally inconvenient.” 
The queſtions then upon this patent are whether it be a patent for 
the ſole working or making of any manner of new manufacture; 
whether the patentee were the firſt inventor ; whether it be con- 
trary to law, miſchievous to the State or to trade, or generally in- 
convenient? By a proviſo in the patent the patentee is bound par- 
ticularly to deſcribe and aſcertain the nature of his invention, and 
in what manner the ſame was to be performed, by an inſtrument 
in writing under his hand and ſeal, and to cauſe the ſame to be 
inrolled in the Court of Chancery. On which another queſtion 
ariſes, namely, whether the ſpecification inrolled be ſufficient. 
The aim of the Legiſlature is obvious; on the one hand it was to 
encourage ingenious artificers and able and ſtudious men to invent 
and bring forward for the uſe of the public new manufactures, the 
produce of their own ingenuity, by holding out to them the 
reward of 14 years monopoly: on the other hand to ſecure to 
the public the benefit of the diſcovery by cauſing to be inrolled a 
complete deſcription of the thing to be done and the manner of 
doing it, that others might be fully informed of it, and at the end 
of the 14 years to be enabled to work or make the manufacture of 
which the patentee was the inventor. Upon ſome of the queſ- 
tions there ſeems to be no doubt: there is no doubt on this record, 
coupled with the finding of the jury, that the patentee was the 
inventor of that which is ſtated in the declaration to be (by what- 
ever name it may be called) an invention, method, principle, or 
manufacture. Neither is it contended that the ſubject of the pa- 
tent is © miſchievous to the State, hurtful to trade, or generally in- 


. y 0 
convenient.” On the contrary every man s experience, as far as 


report goes, tells him that the invention has infinite merit, is for 
very many purpoſes highly beneſicial to the public, and is in great 
requeſt. 
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requeſt, As to the ſpecification, I ſhall content myſelf with re- 
peating what was ſaid by one of the learned Judges of the Court 
of Common Pleas, that if the ſpecification be ſuch as will enable 
artiſts to adopt the invention and make the manufacture, it is ſuf- 
ficient. It is averred in the declaration that the patentee did in 
purſuance of the proviſo particularly deſcribe and aſcertain the na- 
ture of the invention, and in what manner the ſame was to be 
performed, by an inſtrument in writing under his hand and ſeal 
in the Court of Chancery; that fact was neceſſary to be proved to 
entitle the plaintiffs to a verdict, and by the verdi&t which they 
obtained, I conſider that fact as aſcertained and concluded in their 
favour. 

The important queſtion is whether it be a patent“ for the 
making or working of any manner of new manufacture?“ It is 
argued by the plaintiffs in error, firſt, that it is a patent for a mere 
principle and not for a new manufacture, and that nothing can be 
the object of a patent but a new manufacture. 2dly, That if it 
be a patent for a manufacture, namely, the ſteam engine, it is not 
new, and that the patent ſhould have been for the addition only 
and not for the whole engine. As to the firſt of thoſe propoſi- 
tions, that under the ſtatute of James there cannot be a patent for 
a mere principle, which this is contended to be, it is not neceſſary 
for me in my way of conſidering the caſe to form a decided opi- 
nion on that point ; for if I can ſhew that this is a patent for a 
new maunfacture, whether a patent for a mere principle be good or 
not will be immaterial. Upon that point I ſhall only ſay, that 
Baving very much turned the queſtion in my mind, and weighed 
and conſidered again and again the words of the ſtatute ſpecitying 
what patents the crown may grant, upon which alone I conceive 
the queſtion muſt ultimately depend, I am not prepared to ſay 
that a patent for a mere principle was intended to be compre- 
hended within thoſe words. It is indeed difficult to conceive that 
the Legiſlature, in giving power to the crown to grant patents for 
the ſole working or making of any manner of new manufacture, 
intended a power to grant patents for any other purpoſe than thoſe 
expreſsly mentioned. But, as I ſaid before, this is not material for 
me to determine, inaſmuch as it ſeems to me upon the beſt con- 


ſideration that this is not a patent for a mere principle, but for the 
working and making of a new manufacture within the words 
and meaning of the ſtatute. I have been led to adopt this opinion 
by conſidering the words and deſcription of the invention in the 
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patent as referring to and explained by the ſpecification, and the 
ſpecification itlelf as part of the patent. The ground on which I 
have felt myſelf at liberty ſo to do is this; the benefit to the public 
is from the ſpecification diſcloſing to the world how others may 
make and uſe the ſame manufacture; without the ſpecification the 
public have not that information; and by the condition of the 
letters patent, without the ſpecification, the patentee is not entitled 
to his monopoly : providing therefore by the patent that there 
muſt be a ſpecification, and there being neceſſarily one in conſe- 
quence of that proviſo, I conſider the patent and ſpecification ſo 
connected together as to make a part of each other, and that to 
learn what the patent is, I may read the ſpecification and conſider 
it as incorporated in the patent. Now the patent recites that Mr. 
Matt had invented a method of leſſening the conſumption of ſteam 
and fuel in fire engines ; it grants to him the ſole uſe and exerciſe 
of that invention, upon condition that he would diſcloſe the nature 
of the invention and in what manner the ſame was to be performed 
by an inſtrument inrolled. He does ſo, and that inſtrument de- 
ſcribes the principles of the method and the method by which 
thoſe principles are to be carried into effect. The method is 
founded on the principle of keeping the ſteam veſſel the whole 
time the engine is at work as hot as the ſteam that enters it: this is 
to be done by the manufacture of a caſe of wood or ſome other 
material that tranſmits heat ſlowly, and by ſurrounding it with 
ſteam or other heated bodies, and ſuffering neither water or any 
other ſubſtance colder than ſteam to touch it. Secondly, he points 
out a mode of condenſing the ſteam by veſſels to be uſed diſtinct 
from the Ream veilels at ſome times, at others they are to com- 
municate with them, which he calls condenſers ; and theſe are new, 
at leaſt not part of the old engine, and are to be kept as cold as 
the air in the neighbourhood of the engines. Thirdly, he gives 
directions as to drawing out the air not condenſed by the cold of 
the condenſer. Fourthly, he ſtates how he means to employ ſteam 
to preſs on the piſton in given caſes. Fifthly, he directs how 
ſteam veſſels ſhould be formed where rotatory motions or motions 
round an axis are required, namely, with weights and valves; 
and directs how in ſuch caſe the ſteam veſlel ſhall be ſupplied with 
ſteam, and how that which has done its office ſhall be diſcharged. 
And he alſo ſtates a method by which the engine may be worked 
by the alternate expanſion and contraction of the ſteam. This 


method however, if not effected or accompanied by a manufacture, 
I ſhould 
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I ſhould hardly conſider as within the ſtatute of James. But it 1799. | 
ſeems to me that in this ſpecification he does deſcribe a new ma- 1 | 
ORNZ i 


nufacture, by which his principle is realized, that is, by which his nrowen 
ſteam veſlel is kept as hot as the ſteam during the time the engine Boy 172 
is at work, by which means the conſumption of ſteam and fuel * Error. 
is leſſened. Thus he ſpecifies the particular parts requiſite to pro- | 
duce the effect intended, and ſtates the manner how they are to be | 
applied. He deſcribes the caſe of wood in which the ſteam veſſel 
is to be incloſed, the engines that are to be worked wholly or par- 
tially by condenſation of ſteam, the veſſels that he denominates 
condenſers, and the ſteam veſſels where rotatory motions are re- 
quired. Can it then be faid that the making and combining of 
theſe parts is not ſome manner of new manufacture? I cannot ſay 
that it is not. But if that had been doubtful, the verdict aſcer- 
tains the fact. But then it is objected that the patent ſhould have 
been for that manufacture; whereas it is for principles, which the 
ſpecification deſcribes. To which I anſwer that the patent is not 
merely for principles, nor does the ſpecification deſcribe principles 
only. The patent ſtates the principles on which the inventor pro- 
ceeds, and ſhews in his ſpecification the manufacture by means of 
which thoſe principles are to take effect, which effect is to be the 
leſſening of the conſumption of ſteam and fuel by keeping the 

ſteam veſſel of one uniform heat with the ſteam ſo long as the 
engine 1s worked. 

Taking it however as a patent for an engine, it is objected that 
the thing was made before, and that the patent ſhould have been 
for the addition only and not for the whole engine. But I do not 
conſider it as a patent for the old engine, but only for the addition 
to or improvement of the old engine; and ſo the act of parlia- 
ment conſiders it. The old engine conſumed too much ſteam and 
fuel, and it was conſidered that by a caſe of wood or of other ma- 
terial that would tranſmit heat ſlowly, ſurrounding it with ſteam 
by the uſe of condenſers, and doing that which was not done in 
the old engine but is in this, the defects in the old engine might be 
corrected, and the new one by its additions made more uſeful. 
Experiments were tried, as appears by the act of parliament, and 
the purpoſe for which theſe additions were made is ultimately found 
to be completely attained by the methods pointed out in the ſpeci- 
fication. It poſſibly occurred to the inventor that if the patent 
were to be obtained for the whole engine, it might be open to 


cavil, and therefore he took out his patent not for the engine, but 
„„ 
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ſor bis invention of a method of leſſening the conſumption of team and 
ſuel in fire engines. The method is diſcloſed in the ſpecification, 
and it is by the addition of what is there diſcloſed and by managing 
it in the way deſcribed. The patent therefore is only for that ad- 
ditional improvement as deſcribed in the ſpecification ; and there 
is no pretence to ſay that he claims or could claim the ſole making 
of the old engine. But a doubt is entertained whether there can 
be a patent for an addition to an old manufacture. This doubt 
reſts altogether upon Bircoit's caſe 3 /nft. 184; and if that were 
to be conſidered as law at this day, it would ſet aſide many patents 
for very ingenious inventions, in caſes where the additions to ma- 


nufactures before exiſting are much more valuable than the original 


manufactures themſelves. I ſhall content myſelf with referring to 
what Lord Chief Juſtice Eyre ſaid in this cauſe in the Court of 
Common Pleas in anſwer to this paſlage, and to the caſe of Morris 
v. Branſon cited by my Brother Buller upon the ſame point, If 
indeed a patent could not be granted for an addition it would be 
depriving the public of one of the beſt benefits of the ſtatute of 
James. Lord Coke's opinion therefore ſeems to have been formed 
without due conſideration, and modern experience ſhews that it is 
not well founded. The ſtatute 15 Geo. 3. (I obſerve) ſecures to 
the patentee the privilege of conſtructing and ſelling the engines 
in words; on which account it has been objected that it falſely 
recites the patent, and therefore cannot operate in ſupport of it : 
but the ſtatute muſt have a reaſonable conſtruction to ſupport 
rather than defeat the intention of the Legiſlature and their grant ; 
and by attending to every part of the ſtatute it is obvious that 
the engines ſecured to the patentee are ſuch as are improved in 
the manner ſtated in the ſpecification, and not the original fire en- 
gines. For the ſtatute, reciting the patent, recites it as a grant of 
the benefit and advantage of making and vending * certain engines 
by him invented for leſſening the conſumption of” fleam and fuel in 
fire engines.” Now thoſe were not the original fire engines but 
the improved ones, and thoſe that were ſo improved were the only 
ones invented for leſſening the conſumption of ſteam and fuel in 
fire engines; which ſhews that the Legiſlature conſidered the 
Patent as a patent for the improvement of the engine deſcribed in 
the ſpecification, and not as a patent for a mere method or for 
the original fire engine. The ſubject is new to me, not affecting 
to be a mechanic, and I have had great difficulties in making up 


my mind upon it. I am inclined however to think that a patent 
| | *g cannot 
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cannot be granted for a mere principle; but I think that, although 
in words the privilege granted is to exerciſe a method of making 
or doing any thing, yet if that thing is to be made or done by a 
manufacture, and the mode of making that manufacture is de- 
ſcribed, it then becomes in effect (by whatever name it may be 


called) not a patent for a mere principle but for a manufacture, 


for the thing ſo made, and not merely for the principle upon which 
it is made. Where then is the miſchief to the public, or how in 
this caſe is the intention of the Legiſlature defeated ? They in- 
tended that after 14 years the public ſhould from the ſpecification 
be in poſſeſſion of the manufacture and the art of making it, and 
that for thoſe 14 years the patentee ſhould have the monopoly of 
it as his reward. The patent is nothing without the ſpecification, 
and the patentee can gain no advantage by it. It is alſo uſeleſs 
unleſs the ſpeciſication be ſuch from which the public may gain 
information ; therefore whether the patent call the manufaQure 
by its name, or ſtile it an invention, a mode, a method or in any 
other manner, it ſignifies nothing, for the ſpecification deſcribing 
the thing as required by the patent muſt be reſorted to and may 
fairly be deemed a part of the patent itſelf. If that be fo, I read 
this patent, and find that it is for a method to be purſued accord- 
ing to the directions of the ſpecification, and looking to the ſpeci- 
fication I ſee that by purſuing the method pointed out a manu- 
facture is produced by the ingenuity of the inventor, and of which 
the public are to have the benefit. Then the intention of the 
Legiſlature is fulfilled ; the public enjoy the fruits of the author's 
ingenuity, and the author gets the monopoly for a certain term: 
It ſignifhes nothing to either whether the patent be for the engine 
ſo made, or for the method of making it, if that method be ſuffi- 
ciently deſcribed in the ſpecification. Upon theſe grounds, with 
that deference which I ought to feel upon a ſubjedt with which 
I do not profeſs myſelf to be much converſant, my opinion is that 
the judgment of the Court of Common Pleas ought to be affirmed. 

LAWRENCE J. Two objections have been made by the plain- 
tiffs in error; 1ſt, that this is not an invention for any formed or 
organized machine inſtrument or manufacture, but of mere prin- 
ciples only; 2dly, that the ſpecification is bad. As to the farſt ; 
the claim of the plaintiffs below is founded on the proviſo in the 
ſtatute of James, which allows the crown to grant patents in favour 
of new manufaCtures, and therefore it muſt reſt on the ground of 
Watt's having invented ſome new manufacture. If it were neceſ- 
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ſor his invention of a method of leſſening the conſumption of fleam and 
ſuel in fire engines. The method is diſcloſed in the ſpecification, 
and it is by the addition of what is there diſcloſed and by managing 
it in the way deſcribed. The patent therefore is only for that ad- 
ditional improvement as deſcribed in the ſpecification ; and there 
is no pretence to ſay that he claims or could claim the ſole making 
of the old engine. But a doubt 1s entertained whether there can 
be a patent for an addition to an old manufacture. This doubt 
reſts altogether upon Bircoit's caſe 3 Iuſt. 184; and if that were 
to be conſidered as law at this day, it would ſet aſide many patents 
for very ingenious inventions, in caſes where the additions to ma- 


nufactures before exiſting are much more valuable than the original 


manufactures themſelves. I ſhall content myſelf with referring to 
what Lord Chief Juſtice Eyre ſaid in this cauſe in the Court of 
Common Pleas in anſwer to this paſſage, and to the caſe of Morris 
v. Branſon cited by my Brother Buller upon the ſame point, If 
indeed a patent could not be granted for an addition it would be 
depriving the public of one of the beſt benefits of the ſtatute of 
James. Lord Cobe's opinion therefore ſeems to have been formed 
without due conſideration, and modern experience ſhews that it is 
not well founded. The ſtatute 15 Geo. 3. (I obſerve) ſecures to 
the patentee the privilege of conſtructing and ſelling the engines 
in words; on which account it has been objected that it falſely 
recites the patent, and therefore cannot operate in ſupport of it : 
but the ſtatute muſt have a reaſonable conſtruction to ſupport 
rather than defeat the intention of the Legiſlature and their grant ; 
and by attending to every part of the ſtatute it is obvious that 
the engines ſecured to the patentee are ſuch as are improved in 
the manner ſtated in the ſpecification, and not the original fire en- 
gines. For the ſtatute, reciting the patent, recites it as a grant of 
the benefit and advantage of making and vending “ certain engines 


by him invented for leſſening the conſumption of ſteam and fuel in 


fire engines.” Now thoſe were not the original fire engines but 


the improved ones, and thofe that were ſo improved were the only 
ones invented for leſſening the conſumption of ſteam and fuel in 
fire engines; which ſhews that the Legiſlature conſidered the 
patent as a patent for the improvement of the engine deſcribed in 


the ſpecification, and not as a patent for a mere method or for 
the original fire engine. The ſubject is new to me, not affecting 
to be a mechanic, and I have had great difficulties in making up 


my mind upon it. I am inclined however to think that a patent 
*g | cannot 
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cannot be granted for a mere principle; but I think that, although 
in words the privilege granted is to exerciſe a method of making 
or doing any thing, yet if that thing is to be made or done by a 
manufacture, and the mode of making that manufacture is de- 
ſcribed, it then becomes in effect (by whatever name it may be 
called) not a patent for a mere principle but for a manufacture, 
for the thing ſo made, and not merely for the principle upon which 
it is made. Where then 1s the miſchief to the public, or kow in 
this cale is the intention of the Legiſlature defeated ? They in- 
tended that after 14. years the public ſhould from the ſpecification 
be in poſſeſſion of the manufacture and the art of making it, and 
that for thoſe 14 years the patentee ſhould have the monopoly of 
it as his reward. The patent is nothing without the ſpecification, 
and the patentee can gain no advantage by it. It is alſo uſeleſs 
unleſs the ſpecification be ſuch from which the public may gain 
information ; therefore whether the patent call the manufaQure 
by its name, or ſtile it an invention, a mode, a method or in any 
other manner, it ſignifies nothing, for the ſpecification deſcribing 
the thing as required by the patent muſt be reſorted to and may 
fairly be deemed a part of the patent itſelf. If that be fo, I read 
this patent, and find that it is for a method to be purſued accord- 
ing to the directions of the ſpecification, and looking to the ſpeci- 
fication I ſee that by purſuing the method pointed out a manu- 
facture is produced by the ingenuity of the inventor, and of which 
the public are to have the benefit. Then the intention of the 
Legiſlature is fulfilled ; the public enjoy the fruits of the author's 
ingenuity, and the author gets the monopoly for a certain term: 
It ſignifies nothing to either whether the patent be for the engine 
ſo made, or for the method of making it, if that method be ſuffi- 
ciently deſcribed in the ſpecification. Upon theſe grounds, with 
that deference which I ought to feel upon a ſubject with which 
I do not profeſs myſelf to be much converſant, my opinion is that 
the judgment of the Court of Common Pleas ought to be affirmed. 

LAWRENCE J. Two objections have been made by the plain- 
tiffs in error; 1ſt, that this is not an invention for any formed or 
organized machine inſtrument or manufacture, but of mere prin- 
ciples only ; 2dly, that the ſpecification is bad. As to the firſt ; 
the claim of the plaintiffs below is founded on the proviſo in the 
ſtatute of James, which allows the crown to grant patents in favour 
cf new manufaCtures, and therefore it muſt reſt on the ground of 
Watt's having invented ſome new manufacture. If it were neceſ- 
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ſary to confider whether or not mere abſtra& principles are the 
ſubject of a patent, I ſhould feel great difficulty in deciding that 
they are: but that conſideration is unneceſſary on the preſent oc- 
caſion, becauſe by looking at the patent and the recital in the act 
of parliament it appears that Watt applied for and obtained a 
patent for an engine or mechanical contrivance for leſſening the con- 
ſumption of ſteam in fire engines. The letters patent recite that 
he had invented a method of leſſening the conſumption of ſteam, 
and grant to him the ſole right of uſing the ſaid invention for 14 
years. In order to ſee what the invention was, it is neceſſary to 
refer to the ſpecification ; that ſtates what the invention is, and 
that the method conſiſts in certain principles, as they are called, 
which are deſcribed in the ſpecification. Then followed the 
ſtatute, which aſter reciting that the King had granted to Watt the 
ſole benefit of making and vending certain engines invented by 
him for leſſening the confumption of ſteam in fire engines, and 
that he had inrolled in the Court of Chancery a deſcription of the 


faid engine, veſts in him the ſole right of making and ſelling the 


ſaid engines for 25 years. From this therefore it is clear that, the 
Legiſlature underſtood that the patent was for an engine for ſome 
mechanical contrivance, and the form of the patent and the ſpecifi- 
cation does not contradict this. Engine and method mean the fame 
thing, and may be the ſubject of a patent. Method,” properly 
ſpeaking, is only placing ſeveral things and performing ſeveral 
operations in the moſt convenient order: but it may ſignify a con- 
trivance, or device; ſo may an engine, and therefore I think it 
may anſwer the word © method.” So “ principle” may mean a 
mere elementary truth, but it may alſo mean conſtituent parts. 
And in effect the ſpecification is this, © the contrivance by which 
I leflen the conſumption of ſteam conſiſts in the following princi- 
ples, that is, conftituent or elementary parts; a ſteam veſſel, in 
which the powers of ſteam are to operate, to be kept as hot as the 
ſteam by a caſe; a diſtinct veſſel to condenſe the ſteam; and 
pumps to draw off ſuch vapour as is likely to impede the motion 
of the fire engine“ &c. That is the deſcription of the thing 
when put into different language. 

Then, taking this to be a patent for an engine, it is objected 
that the ſpecification is bad. In conlidering that queſtion, it is 
neceſſary to ſee for what Mr. Walt has obtained his patent. He does 
not claim it for an improvement to a fire engine for any particular 
purpoſe, c. g. for raiſing water out of mines or any other ſpecitic 

: thing : 
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thing: but his claim is generally to an invention for leſſening the 1799. 
contumption of ſteam applicable to all fire engines for whatever g 


k Hon n- 
purpoſe they may be uſed and whatever may be their conſtruction, nr 


by an alteration of and addition to parts which are common 1 
to all and upon which their powers of working depend. The ob- in Error. 
jection, that requires a more full deſcription of the engine, goes the 
length of requiring a deſcription of every engine that is acted 
upon and worked by the force of ſteam. But I do not think 
that, if, his ſpecification had been ſo comprehenſive, his invention 
would have entitled him to a patent for the ſole vending and 
making the whole engine fo altered and improved; for ſuch patent 
would have been more extenſive than the thing invented. The 
patent muſt be ſupported as granted for an improvement and ad- 
dition to old engines known and in uſe, and I think that the patent 
is good in this point of view. For Matt claims no right to the. 
conſtruction of engines for any determinate object, except that of 
leſſening the conſumption of ſteam and fuel in fire engines. His. 
patent ſuppoſes the exiſtence of ſuch engines, and his contrivance 
method or engine is for leſſening the conſumption of fuel in ſuch 
pre-exiſting engines, and for nothing elſe. In the argument the en-. 
ginetodiminiſh the conſumption of ſteam was confounded with that 
which it was intended to improve. Some of the difficulties in the 
caſe have ariſen from conſidering the word engine in its popular 
ſenſe, namely, ſome mechanical contrivance to effect that to which 
human ftrength, without ſuch aſſiſtance, is unequal : but it may 
alſo ſignify “ device”; and that Mat meant to uſe it in that ſenſe 
and that the Legiſlature ſo underſtood it is evident from the words 
* engine” and © method' being uſed as convertible terms. Now 
there is no doubt but that for ſuch a contrivance a patent may be 
granted as well as for a more complicated machine; it equally 
falls within the deſcription of a © manufacture“; and unleſs ſuch 
devices did fall within that deſcription no addition or improve— 
ment could be the ſubje& of a patent. If this be ſo, it only re- 
mains to be conſidered whether or not for the improvement of 


fire engines Watt has with ſufſicient accuracy tated a deimite alter- 


o 


ation or addition, which may be made in all fire engines, in fuch 


a way as to enable a workman to execut?2 it; and it ſeems to me 
For he has directed him to make a veſſel for the 


that he has. 
condenſation diſtin&t from that in Which the powers of ſteam 


operate, and to convey the ſteam as occalion requires from the 


cylinder to the condenſing veſſel, to keep the cylinder hot by means 


5 diſtincly 
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1799. diſtinctly deſcribed, and to extract by pumps the vapour which 
. impede the work. Therefore it ſeems to me that he has 
— given diſtinct directions for the purpoſe: whether thoſe directions 


again | . . | . . 
bow 1 were or were not ſufficient is not now a queſtion for our deciſion; 


in Error. jt was a queſtion for the determination of the jury, and they have 
i decided it. 
i Per Curiam 


Judgment affirmed. 


Saturday,” The Kino againſt The Inhabitants of Cuireing 
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WARDEN. 


An appren- 12 juſtices by an order removed R. Lymath, Ann his wife and 
l eee their five children by name, from the pariſh of Chipping 


1 Maraen in the county of Northampton to the pariſh of Great Ro- 
Fee bright in the county of Oxford; upon appeal the Seſſions quaſhed 


of his time, 
| 1 order, ſubject to the opinion of this Court on the following 
| ſnould re caſe. The pauper R. Lymath was born in the pariſh of Brailes, and 
| mala with a 0 ; 
3 1 in 1776 was bound apprentice by indentures to V. Coodioin black- 
till paymen : . . 
| of theſum ſmith of the pariſh of Great Robright for the term of five years. 


ſti d, x 2 5 . . 
rf He continued in the ſervice of Goodwin at Robright for two years 


j part of which 

4 3 *!fore and a half under the ſaid indentures, when his maſter left off bu- 
oy wh ſineſs and went to reſide in the pariſh of Mar/fon. At that time 
ION CT The . . . 
time he the pauper agreed verbally with his maſter that he (the pauper) 


. zt ſhould give him 71. for the reſt of his time, his maſter not wiſhing 


the recom- : : : | 
datos of to turn him over to any one; and it was agreed that the maſter 


Fab, ram ſhould keep the indentures in his cuſtody till the 7/, was paid, 
maſter above 8 « 2 : 

forty days; Which was to be diſcharged from time to time as the pauper could 
this was HY . . . 

holden io earn it and could make it convenient to pay it. The pauper con- 


dave onder ſidered himſelf at liberty to work with any maſter he pleaſed, and 

the indent- did work with different maſters until the harveſt of 1779, when 

* at the requeſt of his former maſter Goodꝛin he came to ſerve him 
as a labourer for about a month, and received his wages accord- 
ing to the rate uſually given to labourers in the time of harveſt; 
the amount being deducted from the 7 /. which the pauper had 
agreed to pay to Goodwin, Goodwin afterwards recommended 
the pauper to ſerve one Cherry a blackſmith in Marlon, into whoſe 
ſervice he went with the knowledge of Goodwin, and continued 
therein about twelve months. The indentures were not delivered 
up until five or fix years after the apprenticeſhip had expired. 


6 Perceval, 
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Perceval, Dayrell, and Perkins, in ſupport of the order of 
Seſſions, were ſtopped by the Court, 

B. Morice and Vaughan, contra, contended that the pauper's 
ſettlement was in Great Robright, and that no ſettlement was 
gained in Marton by the ſervice with Cherry either as an appren- 
tice or hired ſervant, according to the caſe of R. v. Sandford (a). 
There the maſter and the apprentice conſidering the indentures as 
diſcharged, when in point of law they were ſtill ſubſiſting, it was 
holden that no ſubſequent ſervice with another maſter, though at 
the recommendation of the original maſter could enure as a ſer- 


vice under the indenture. The fact of the maſter's keeping 


back the indentures in this caſe, in order to ſecure the pay- 
ment of the ſum ſtipulated for their relinquiſhment, may be 
relied on as ſhewing his intention to conſider the apprentice as 
ſtill continuing in the ſame relation to him; but that is not 
ſtronger than the fact ſtated in R. v. Sandford, that the original 
maſter defired the ſubſequent maſter to keep back ſome of the 
pauper's wages to provide him with clothes, under the appre- 
henſion that he would otherwiſe come upon him; for that plainly 
ſhewed that he conſidered himſelf ſtill liable to provide for his 
apprentice, notwithſtanding he had given him up the indentures, 
which he had no right to do (it being a pariſh binding) without 
the conſent of the pariſh officers who were parties thereto. 
Whereas here both parties conſidered the indentures as in effect can- 
celled for the conſideration which was agreed to be paid, and which 
was in fact partly diſcharged. But in order to gain a ſettlement 
under indentures of apprenticeſtup by ſerving a ſecond maſter, it is 
not only neceſſary that the indentures ſhould continue in exiſtence, 
but it muſt alſo appear that it was the intention of all the parties 
that the ſervice ſhould be under the indentures. The recommend- 
ation by the maſter to the pauper to ſerve Cherry. cannot vary the 
caſe according to the caſe before cited, where Buller J. ſaid that 
a mere recommendation is not ſuiſicient, but there muſt be an 
expreſs conſent by the firſt maſter to any cther ſervice; and no 
ſuch conſent is ſtated here. | 

Lord KexnyoN Ch. J. It is clear that in general an apprentice 
is not capable of contracting the relation of ſervant to any other 
maſter until the end of the term for which he was bound. But it 
is equally clear that-if the maſter and apprentice put an end to the 
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1799- apprenticeſhip by mutual conſent, it is the ſame as if the indentures 
S— had never been executed, and the latter may gain a ſettlement by 


The K1 NG _ * . * * 
again. hiring and ſervice with any other maſter before the expiration of 
bit- ; : 
7 the time which he was hound to ſerve as an apprentice. Then there 


NN is a third caſe, that where the apprentice leaves his maſter and enters 
into the ſervice of another, if the indentures ſtill ſubſiſt, he is not 
ſui juris but is incapable of gaining a ſettlement by ſerving another 
maſter unleſs he ſerve with the conſent of his former maſter, and in 
ſuch caſe he gains a ſettlement, not as an hired ſervant but, as 
an apprentice. Theſe are axioms in this branch of ſettlement law, 
and cannot now be. called in queſtion. Now what are the facts of 
this caſe; the pauper was bound an apprentice to a maſter reſiding 
in Great Robright, who two years afterwards diſcontinued buſineſs; 
at this time the parties did not put an end to the apprenticeſhip, 
but on the contrary the apprentice agreed to pay 7 /. to the maſter 
who was to keep the indentures until that ſum was paid ; the 
maſter all this time keeping a control over the apprentice. The 
pauper then went into different ſituations, and among the reſt he 
ſerved a perſon of the name of Cherry, into whole ſervice he went 
at the recommendation and with the knowledge of his firſt maſter, 
the indentures ſtill continuing in force. Then according to all 
the authorities this muſt be deemed a ſervice under the indentures. 
The caſe of R. v. Sandford differs from the preſent in a very 
eſſential point. There the parties did all they could to put an 
end to the apprenticeſhip ; but here they agreed that the indentures 
ſhould continue in force. My opinion in this caſe does not pro- 
ceed on the ground that the pauper ſerved Cherry a year as an 
hired ſervant, but that he ſerved him under the indentures of ap- 
prenticeſhip with the conſent of his original maſter, 


Per Curiam Order of Seſſions affirmed (a). 


(a) Vid. R. v. The Inhabitants of the Holy Trinity in the Mirories; Arte, 3 vol. 605, 


Mayurw agar} PARKER and Others, 


Saturday, 

Jan. 20th. | 
A warrant to FN treſpaſs for an aſſault and falſe impriſonment the defendants 
_ = gave in evidence a warrant under the hand and ſeal of Lord 


gs: 2 Kenyon, which after reciting that it was certified that at the general 
come bound 
&c. to appear at the next Seſſions & c. 


means the next Seſſion after the arreſt, and not after the date of 


the warrant, Therefore the officer executing it may Juſtify an arreſt after the Seſſions next enſuing the 
date of the warrant. 


3 | | Seſſion 
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Seſſion of oyer and terminer at the O Bailey on the 11th of 
January 37 Geo. 3. the plaintiff was and ſtood indicted for per- 
jury, to which indictment he had not appeared or pleaded, re- 
quired and commanded the defendants (peace officers) to ap- 
prehend the plaintiff and bring him before one of the Judges 
of the Court of K. B. &c., “ to the end that he may become 
bound with ſufficient ſureties for his perſonal appearance at the 
next Seſſions of oyer and terminer of our lord the King to be 
holden for the city of London to anſwer the ſaid indictment, and be 


further dealt with according to law”; dated the 21ſt of January 
1797. It appeared that the arreſt was not actually made until 


about ten months afterwards. It was objected at the trial before 
Lord Kenyon at the laſt Sittings at Guildhall that, as the arreſt was 
not made before the Od Bailey Seſſions next enſuing the date of 
the warrant, the warrant was no longer in force and could not 
Juſtify an arreſt and impriſonment afterwards : but Lord Kenyon, 
being of a different opinion, nonſuited the plaintiff. 

Garrow now renewed the ſame objection on a motion to ſet aſide 
the nonſuit; and ſaid that the uſual practice in theſe caſes was 
to renew theſe warrants at every Seſſions if not executed before, 
and that great inconvenience would enſue if it were otherwiſe, as 
warrants of arreſt might be kept back to anſwer particular purpoſes, 
and not executed till long after they were granted. But 

Lord KENYON Ch. J. ſaid that the fair conſtruction of ſuch a 
warrant was, that the party to be arreſted ſhould be made to ap- 
pear at the next Seſſions after the arreſt ; and that the only pur- 
poſe which the practice alluded to could anſwer was that of en- 
hancing the expence to proſecutors and putting money into the 
pockets of the officers. That, if any perſon miſconducted himſelf 
by keeping back warrants of arreſt to be afterwards made uſe of 
for vexatious or improper purpoſes, he ſubjected himſelf to an 


action for a malicious proſecution at the ſuit of the party grieved : 


but the warrant was a ſufficient juſtification in treſpaſs to the 
officer charged with the execution of it, 


Per Curiam Rule refuſed. 
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Jux. 29th, 


Deviſe ** to 
and amongſt 
the deviſor's 
ſeven ſiſters 
(be having 
eight) for 
- life ſhare and 
ſhare alike, 
and after the 
. deceaſe of 
any of them 
her ſhare to 
go to her firſt 
and other 
ſons in tail, 
and in de- 
Fault of fuch 
Jons to and 
amongſt her 
daughters as 
tenants in 
common in 
tail; and in 
caſe any of 
his faid ſeven 
ſiſters died 
without leav- 
ing any iſ- 
ſue of her 
body begot- 
ten or ſuch 
iſſue died be- 
fore twenty- 
one and 
without iſ- 
ſuc, tuen to 
and amongſt 
the ſurvivors 
of his ſaid ſe- 
ven ſiſters and 
the ir iſſue to 
deſcend in 
like manner 
as be fore 
mentioned; 
and in caſe 
all his ſaid 
ſeven ſiſters 
fhould die 
without iſſue 
or ſuch iſſue 
mould all die 
be fore twen- 
ty one and 
with out if- 
fue,“ then 
over: Held 
that tbe 
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Mary Jans Doves Dowager Lady Dien againſt 
Don Leſſee of GERTRUDE Baroneſs DackzE; in 


Error. 


E Court of Common Pleas having given judgment (a) in this 


ejectment upon a ſpecial verdict for the original plaintiff, a 
writ of error was brought in this court. The ejectment was for 
certain manors meſſuages and lands in the county of Midalgſex, 
and a ſpecial verdict was found in ſubſtance as follows; John 
Trevor being ſeiſed in fee of the premiſes in queſtion, by will duly 
executed dated the 5th of Apri/ 1743, deviſed his capital manſion- 
houſe of G/ynde in Suſſex and the demeſne lands thereto belonging 
and all his eſtates in S e to his kinſman Doctor R. Trevor in fee ; 
to whom he alſo gave his leaſehold property in the ſame county, 
and certain of his perſonalty in the houſe of Glynde, he then 
gave to his ſiſter Mrs. Rice an annuity of 300 J. for her life, pay- 
able out of his eſtates in Middle/ex Denbigh and Flint, He alſo 
charged the ſame eſtates with another annuity of 50. during the 
life of E. Forſler. He alſo gave 1000/7. a-picce to his nephew 
George, and his niece Lucy, the children of his ſiſter Mrs. Rice, charged 
on the ſame eſtates in default of his perſonal eſtate. He then de- 
viſed as follows; © Item I give deviſe and bequeath all my manors 
lands &c. in Middleſex Denbigb and Flint or elſewhere not before 
diſpoſed of, ſubject to the charges before mentioned, unto and 
amongſt my ſiſters Grace Trevor, Mary Trevor, Ann the wife of 
G. Doſcawen, Margaret, Ruth, Gertrude, and Arabella Trevor, 
during their natural lives reſpectively ſhare and ſhare alike, and 
from and after the deceaſe of any of them then the part or ſhare of 
her or them ſo dying to go to the firlt and other ſons of ſuch of 
them fo dying and the heirs of his and their bodies lucceſhvely in 


tail, and in default of fuch ſons then to and amongſt the daughters 


of my ſaid liſters ſo dying, 
tenants, and to the heirs of their reſpective bodies ſſuing: but in 
caſe any of my ſaid ſeven ſiſters laſt mentioned ſhall die without leav- 
ing any iſſue of her body begotten, or that ſuch iſſue ſhall die before 
he or ſhe ſhall attain his or her age of twenty-one years and without 


as tenants in common, and not as s joint- 


words in default of ſuch ſons did not make the remainder to the daughters depend 

on the cor, 
there being no fon born, but that on the death of the ſons of any 17 e e e! of 
der to the daughters of ſuch ſiſter took effect. „dhe 1emaine 


(a) See By. & Pul. 250, 
ine, 


* | | | | 
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iſſue, then I give her ſhare to and amongſt the ſurvivors or ſuryivorof 1799. 
my ſaid ſeven ſiſters and their iſſue, to go and deſcend in like manner 


Lady Dacas 
as before is mentioned as to the ſhares parts or proportions before againſt 


given to them reſpectively.“ He then bequeathed the overplus of 10 Bast. 
his perſonal eſtate, ſubject to his debts and legacies to his ſaid ſeven 
ſiſters, and he appointed his two ſiſters Ann and Margaret execu- 
trixes. The will then proceeds thus; © In caſe all my ſaid ſeven ſiſters 
ſhall happen to die without iſſue, or leaving iſſue ſuch iſſue ſhall all die 
before he ſhe or they ſhall attain the age of twenty-one years and 
without iſſue, then my ſaid eſtate in Mrddleſex and Wales, ſubject 
as aforeſaid, ſhall go to and be enjoyed by ſuch perſon or perſons 
who ſhall then be entitled to my ſaid eſtate in Se hereinbefore 
deviſed, according to this my will ; and in ſuch caſe I do hereby 
deviſe the ſame to ſuch perſon or perſons accordingly.” The de- 
viſor died on the gth September 1743 leaving Lucy Rice and his 
ſeven other ſiſters his co-heireſſes him ſurviving. On his death 
thoſe ſeven liſters, his deviſees, entered and were ſeiſed as tenants in 
common. One of them, viz. Gertrude on the 27th of July 1744 
married the Honourable Charles Roper, by whom ſhe had iſſue 
Trevor Charles Roper, (afterwards Lord Dacre,) and H. Roper who 
died, and Gertrude now Baroneſs Dacre (the leſſor of the defend- 
ant in error). On the 4th of February 1754 Charles Roper died, 
leaving his widow Gertrude ſole ſeiſed of her undivided ſeventh 
part of the premiſes in queſtion. In 1764 Ruth Trevor one of 
the ſeven ſiſters died without having been married, as did alfo 
Margaret another of them in 1770. On the 2d of March 1773 
Trevor Charles Roper (the ſon of Gertrude) married the plaintiff 
in error; previous to and in contemplation of which marriage a 
recovery (a) was ſuffered of the one undivided fifth part of the 
premiſes of which his mother Gertrude was ſeiſed for life with 
remainder to him (her eldeſt ſon) in tail; and the ſame was ſettled 
to the uſe of Gertrude for life, remainder to Trevor Charles Rofer 
for life, remainder to truſtees &c, remainder to the firſt and other 
ſons of the marriage in tail male, remainder to the daughters“ as 
tenants in common in tail general, with 'crols remainders &c; 
remainder to the uſe of the ſaid Trevor Charles Roper in fee. On 
zd May 1775 George Boſcawen died, whereby his wife Ann 
became ſole ſeiſed for life of her undivided fifth part of the w_ 


(4) The recovery was not ſet forth at | according to it's legal effect. See Doe v. 
length in chis ſpecial verdict;; it was ſtated Halcombe, ante, 7 vol. 716. | 


Vol. VIII. G g miſes. 


114 CASES IN HILARY TERM 


1790. miſes. On the 21ſt of March 1780 Mary Trevor died unmarried; 
Pits THY whereby her fifth became divided between her four ſurviving 
*** ſiſters Grace Trevor, Ann Boſcaten, Gertrude Roper, and Arabella 
in Eiger, Trevor. On the 15th of July 1780 Gertrude Roper died, where- 
by her one-fifth of the whole, of which a recovery had been ſuf- 
ferred on her ſon's marriage, and her one-fourth of her ſiſter 
Mary's one-fifth, deſcended to Trevor Charles Roper her eldeſt fon. 
On the 2d of April 1784 Ann Byſcawen died leaving George her 
eldeſt fon and heir at law, to whom deſcended her undivided fifth 
part of the whole and her one-fourth of her fiſter Mary's one- 
fifth. On the 13th of January 1786 Trevor Charles Roper be- 
came Lord Dacre; and on the 21ſt of December 1788 his younger 
brother Henry Roper died without iſſue. On the 21ſt of September 
1769 Arabcl.a Trevor died unmarried whereby her one-fifth of 
the whole, and her undivided fourth of her fiſter Mary's fifth 
part, became divided in thirds amongſt Grace Trever, Trevor 
Charles Lord Dacre, and George Boſcawen, On the 25th of 
Auguſt 1790 Trevor Charles Lord Dacre made his will duly 
executed to paſs real eſtates, whereby ke deviſed to his wife the 
plaintiff in error all his property both perſonal and real for ever; 
and he died on the 3d of 7u/y 1794 without iſſue. At the time of 
his death, he the ſaid Trevor Charles Lord Dacre, the faid George 
Boſcawen, Lord Dynavor (grandion and heir of Lucy Rice,) and 
Grace Trevor, were the heirs at law of 70 Trevor the deviſor firſt 
mentioned. On Lord Dacre's death the plaintiff in error his 
widow and deviſee entered not only into his one undivided fifth 
of which a recovery had been ſuffered (and to which ſhe was cer- 
tainly entitled) but alſo into the undivided fourth of his aunt 
Mary's fifth by him held, and into the undivided third of his 
aunt Arabella's fifth, and alſo into the third of her undivided 
fourth of her ſiſter Mary's fifth by him alſo held as tenant in 
tail; for which three laſt undivided parts the preſent ejectment 
was brought by Lord Dacre's only ſiſter the preſent leſſor of the 
} plaintiff. | 
F This caſe was argued in Michaelmas term laſt by No for the 
| plaintiff in error, and R. Smith contra, and in this term by Chambre 
for the plaintiff in error, and Gibs contra, But it is thought un- 
il neceſlary to enter into the detail of the arguments, which turned 
principally on the apparent intention of the devifor, eſpecially as 


y the ſame arguments are in print in the reports of this caſe in the 
i | ! Court 
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Court of Common Pleas (a). The plaintiff in error contended 
that the deviſe over to the daughters © and in default of ſuch ſons 
&c,“ was only to take place in caſe there ſhould be no ſons born 
of any of the deviſor's ſiſters, and was therefore contingent, and 
there having been a ſon born, the remainder to the daughter of 
Gertruge (the leſſor of the plaintiff below) never took effect; and 
then the eſtate deſcended to the heirs at law of the deviſor from 
one of whom the ptaintiff in errror claims, it being clearly the 
intention of the deviſor that the ultimate remainder to Doctor 
Trevor ſhould not take effect ſo long as any of the children of his 
own ſiſters ſhould be living. And the caſes principally relied on 
were Keene d. Pinnock et Us v. Dickſon, B. R. M. 24 Geo. 3. and 
Denn d. Briddon et Ux v. Page, in the ſame term; both of which 
are referred to in the Reports in C. B. 

On the other hand it was contended that thoſe words meant no 
more than oz failure of ſons or of the eftates before deviſed to the 
fons and the heirs of their bodies; and that the intention of the 
deviſor was to give eſtates for lives to his ſeven ſiſters, remainder 
to their firſt and other ſons in tail, remainder to the daughters as 
tenants in common in tail, with croſs remainders to the ſiſters 
and their iſſue in caſe any of the ſiſters died without iſſue or ſuch 
iſſue died before twenty-one. And in ſupport of this conftruction 
the counſel relied much on the ultimate remainder to Doctor 
Trevor being given over upon the event of all the ſeven ſiſters 
dying without iſſue, (i. e. male or female,) or ſuch iſſue dying be- 
fore twenty-one and without iſſue. 

Lord KEN VON Ch. J. The queſtion is whether the mere 
birth of a ſon of one of the ſiſters put an end to all the ſubſequent 
limitations of that portion; and in order to determine this, it 
becomes neceſſary to conſider the whole of the will, and particularly 
the laſt clauſe in it, which is this“ In caſe all my ſaid ſeven ſiſters 
ſhall happen to die without iſſue, or leaving iſſue ſuch iſſue ſhall 
all die before he ſhe or they ſhall attain the age of twenty-one 
years and without iſſue, then my ſaid eſtate in 1Mziddle/ex and 
Wales, ſubject as aforeſaid, ſhall go tand be enjoyed by ſuch per- 
ſon or perſons who ſhall then be entitled to my ſaid eſtate in Sex 
hereinbefore deviſed according to this my will,” Here the in- 
tention of the deviſor ſeems to be expreſſed in terms which cannot 
be miſunderſtood. If the ſeven fiſters take an eſtate-tail, the 
whole of this clauſe will have effe& : but if they do not take an 


(a) Vid. 1 B/. & Pull, 250, | 
eſtates 
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eſtate-tail, that part the limitations of which are defeated by the 


8 birth of a ſon will not go to Doctor Trevor, but to the heirs at law 
ad 


againſi 
Dos ; 
in Error. 


of the deviſor, one of whom the deviſor intended ſhould not take; 
and that ſhews the importance of the argument derived from the 
obſervation that there was an eighth ſiſter, who was excluded by 
the limitations to the ſeven other ſiſters. This circumſtance alone 
would be ſufficient to decide this caſe, But, independently of this, 
1 think that the former clauſe in the will would create an eſtate- 
tail in the ſiſters. In the conſtruQion of wills we cannot do better 
than adopt the rule mentioned by Lord Hale, noſcitur à ſociis. 
Now here an eſtate-tail is given in the ſame clauſe to the ſons of 
the ſiſters, and then“ in default of ſuch ſons” the limitations are 
to the daughters: but it is contended that there is a ſlip in the ex- 
preſſion uſed in making this limitation, and that the deviſor did 
not intend that the portion of either of the ſiſters ſhould go to her 
daughter if ſhe had a ſon born: but on weighing and conſidering 
every part of this clauſe I have no doubt but that the deviſor 
intended that the ſiſters ſhould take eſtates-tail. But the caſe of 
Denn d. Briddon v. Page has been relied on by the plaintiffs in 
error, where Lord Mansfield intimated an opinion that there was a 
blunder in the will. I find myſelf preſſed by whatever fell from fo 
great a judge, and it is always with doubt and diſtruſt of my own 
mind that 1 differ from him in opinion : but I am not prepared to 
ſay that there was any blunder in that will. There the deviſor- 
gave to S. V/ the ſon of T. and M. Naſb for life, remainder to 
truſtees to preſerve contingent remainders, remainder to the firſt and 
other ſons of S. Naſh and the heirs male of his and their bodies; then 
having provided for the male heirs (who are in general the 
favourites in caſes of landed property) it is not improbable that it 
ſhould occur to the teſtator to provide for the preſent generation, 
and therefore he deviſed to all and every the daughters of the body 
of T. Naſh by his then wife, and for default of ſuch iſſue to the 
right heirs of T. Naſh for ever. Now when there is nothing in the 
will to lead to ſuch a ſuppoſition, why ſhould it be ſuppoſed 
that that was a blunder that brought forward the daughters of 
ſons in preference to the iſſue of the ſiſters? I have known 
many cautious teſtators make limitations in their wills like that. 
Here the word “ ſons” has been flipped in inſtead of * iſſue” 
in one place; but it is ſupplied in another. And on the whole 
I have no doubt but that the judgment given in the Court of 


Common Pleas ought to be affirmed. 
9 ASUHURST 
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AsnnuRsT J. On reading the whole will it is evident that 
by the words © and in default of ſuch ſons” the deviſor meant 
de failing the limitation,“ then over. Therefore I concur in the 
opinion given by Lord Kenyon, 

GRosE J. The queſtion here is, whether the words “ in de- 
fault of ſuch ſons” are not to be underſtood as meaning that 
« that limitation failing” the limitations to the daughters and their 
iſſue ſhould take effect, or whether by the birth of a ſon the limit- 
ations to the daughters ſhould be defeated; every word in this 
will ſhews (I think) that the former was the intention of the de- 
viſor, He intended firſt that the ſons ſhould take eſtates- tail, and 
when that limitation failed that the daughters ſhould take in re- 
mainder, The limitation to the daughters ſhews that this was his 
intention; and if there were any doubt en the conſtruction of 
that part of the will, the laſt deviſe removes all doubt, for there 
the deviſe over of the eſtates in Middleſex and Wales is only to 
take place © in caſe all his ſeven ſiſters ſhould die without iſſue 
&c.” It is ſaid however that, though we may conjeCture that this 
was the deviſor's intention, the words of the will do not prove it ; 
and the counſel for the plaintiff in error went into a minute com- 
ment on the particular penning of the will: but if we comment 


very minutely on the words in the will, I think I can read them 


ſo as to make the conſtruction which we put on the whole con- 
ſiſtent with every word. The words after the limitation to the 
ſiſters and their firſt and other ſons &c are © and in default of 
ſuch ſons hen to and amongſt the daughters” &c : but when is 
that to take place? at the time of the deaths of the ſons. This 
mode of reading the words is conſiſtent with the whole will: but 
in order to ſupport the conſtrudtion we put upon the will I am not 
driven to this argument, becauſe conſidering the whole will to- 
gether, and particularly the Jaſt clauſe it, I am clearly of opinion 
that it was the deviſor's intention that the limitation ta the daugh- 
ters ſhould take effect when the limitation to the ſons failed. 
LawBRENCE J. The limitation, on which the argument for the 
plaintiff in error is built, is to the firſt and other ſons and the heirs 
of his and their bodies ſucceſſively, and in default of /uch ſons then 
to and amongſt the daughters &c, that is, in default of a firt and 
other ſons, for thofe are the words immediately preceding. Now 
that is equivalent to a limitation to the firſt, ſecond, third, and 
fourth, ſons &c, and the limitation over © in default of ſuch fons” 
is the ſame as if it had been in words. © in default of a firſt, ſe- 
Ver. VIII. H h cond, 
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cond, third, and fourth, ſons &c;“ that is, © if there be but one 
ſon,” I give to the daughters of my ſiſters on the failure of a ſecond 
ſon; if there be two ſons, and no third ſon, then on the failure 
of a third ſon, and ſo on. So that according to this conſtruction, 
whenever there is a failure or default of a ſecond third or other 
ſon, who would be entitled to take on the death of a prior fon 
without iſſue, the daughters of the liſters ſhall take. And this 
obviates the objection, that the conſtruction contended for by the 
defendant in error will exclude the daughters of ſons; for if there 
be a ſon who leaves a daughter, that daughter would take, and if 
ſhe died without iſſue, and there were no ſecond third or other fon 
of the deviſor's fiſter to take, then there would be a default of ſons, 
and the limitation to the daughters of the deviſor's ſiſters would 


take effect. So that if there were a firſt and ſecond ſon and the 


ſecond ſhould die leaving daughters, and then the firſt fon ſhould 
die without iſſue, the daughters of the ſecond ſon would take the 
remainder in tail veſted in their father; and if they were to die 
without iſſue and there were no third fon, then there would be a 


default of ſons, and the remainder to the daughters of the ſiſters 


would take effect. 
Judgment affirmed. 


Roz on the Demiſe of GEORGE REA PDE againſt 
WILLIAM READE. 


O the trial of this ejectment for lands in the county of South 
amplon, a ſpecial caſe was reſerved for the opinion of this 
Court. £ 
F. Rooke, being ſeiſed in fee of the premiſes in queſtion, by 
will dated the 13th of July 1752 deviſed them to his wife for life, 
and after her deceaſe to his brother in law G. Reade and his heirs 
upon the following truſt, © That he the ſaid G. Reade or his heirs 
or aſſigns do and ſha!l ſell give deviſe or otherwiſe diſpoſe of all 
that my ſaid meſſuage & {deſcribing the premiſes) unto and 
amongſt his four children G. G. Reade, V. Reade, B. Reade, and 
J. Reade, in ſuch manner and in ſuch ſhares and proportions and 
with and under ſuch directions and reſtrictions as the ſaid G. Reade 
ſhall by any deed or laſt will and teſtament duly executed &c give 


* 


the county of C, or elſewhere in the kingdom of England after payment of his dels & e“ to a younger ſon : 


&e!d that the truſt eſtate that he had the power of appointing did not pals by this general deviſe. 


direct 
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direct limit or appoint the ſame.” - G. G. Reade, the eldeſt ſon of 


the deviſee G. Reade, died in 1754 in the lifetime of the teſtator 


119 


(V. Rooke,) leaving an only ſon G. Reade father of the leſſor of dem. Reave 


the plaintiff, an infant. After the death of P. Rooke, namely on 


the 25th of April 1769, G. Reade the deviſee by deed (after reciting 


the will and death of P. Rooke and the death of G. G. Read) ap- 
pointed three full and equal undivided four parts of the pre- 
miſes in queſtion to his three ſurviving children V. Reade, Fane 
Willis formerly Reade, and B. Reade, and their heirs equally to be 
divided between them ſhare and ſhare alike as tenants in common. 
By indenture dated 1ſt Auguff 1769 and by a fine levied in that 
year the ſaid three undivided fourth parts were ſo limited by 
. Reade, J. Willis, and B. Reade, that one of the ſaid undivided 
fourth parts is now veſted in the plaintiff and the remaining two 
fourth parts are veſted in the defendant ; and for theſe parts the 
plaintiff and defendant have reſpectively obtained abſolute verdicts. 
In September 1770 B. Rooke, the widow of the deviſor, died. E. 
Reade, ſon of G. G. Read, attained his age of twenty-one in 1773, 
and died in 1775, leaving the leſſor of the plaintiff his only ſon, 
an infant. Jane Wilks formerly Reade, having ſurvived her huſ- 
band, died on the 14th of November 1777 inteſtate and without 
iſſue. B. Reade died without iſſue, and inteſtate, on the 8th of 
November 1779. G. Readt, the deviſee and truſtee under P. 
Rooke's will, by will dated 19th of December 1780 (after reciting 
that certain lands in Dor/et/hire ſtood limited by indentures of 
releaſe to the uſe of himſelf for life and after his deceaſe to the uſe 
of truſtees on truſt to'ſell and convey the ſame to the uſe of his 
two daughters F. and B. in fee, and that he had power with the 
conſent of the truſtees by deed or will to make void thoſe in- 
dentures and all eſtates and uſes thereby limited, and to declare any 
other eftates or uſes to all or cither of his four children,) by virtue 
of his power'and with the conſent of the truſtees made void the 
ſaid indentures and revoked the uſes &c, and declared that the 
truſtees ſhould immediately after his deceaſe ſtand ſeiſed of thoſe 
premiſes to the uſe of his ſon JV. Reage in fee; he alſo deviſed 
ſome other lands in JF7//hire to his ſaid ſon W. Reade in fee, 
and concluded thus; © and all the reſt and reſidue of my ready 
money and ſecurities for money ſtocks in the public funds goods 
chattels real and perſonal eſtate and effects whatſoever and where- 
ſoever and of what nature or kind ſoever as well copyhold eſtates 


as all other ſituate in Damerham, South Martin, and Tidpitt in the 
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Dacre 

againſt 

Dog; 
in Error. 


ſhe died without iſſue, and there were no ſecond third or other ſon 


Tueſday, 
Jan 29 the 


A, having an 
eſtate of his 
own in the 
county of B. 
and another 
in C., and 
having alſo 
the legal but 
no beneficial 
intereſt in an 
e ſtate in D. 
with power 
of appointing 
it to either of 
his ſons, by 
will deviſed 
«« af] his 
eſtates of 
what nature 
or kind ſo- 
ever in the 
county of B. 
and at — in 


the county of C, or elſewhere in the kingdom of eg land after payment of his delgs &c" to a younger ſon: 
&eld that the truſt eſtate that he had the power of appointing did not pals by this general deviſe. 


and the limitation to the daughters of the deviſor's ſiſters would 
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cond, third, and fourth, ſons &c;“ that is, © if there be but one 
ſon,” I give to the daughters of my ſiſters on the failure of a ſecond 
ſon ; if there be two ſons, and no third ſon, then on the failure 
of a third ſon, and ſo on. So that according to this conſtruction, 
whenever there is a failure or default of a ſecond third or other 
ſon, who would be entitled to take on the death of a prior ſon 
without iſſue, the daughters of the ſiſters ſhall take. And this 
obviates the objection, that the conſtruction contended for by the 
defendant in error will exclude the daughters of ſons ; for if there 
be a ſon who leaves a daughter, that daughter would take, and if 


of the deviſor's ſiſter to take, then there would be a default of ſong, 


take effect. So that if there were a firſt and ſecond ſon and the 
ſecond ſhould die leaving daughters, and then the firſt ſon ſhould 
die without iſſue, the daughters of the ſecond ſon would take the 
remainder in tail veſted in their father; and if they were to die 
without iſſue and there were no third ſon, then there would be a 
default of ſons, and the remainder to the daughters of the ſiſters 
would take effect. | 


Judgment affirmed. 


Roz on the Demiſe of GEORGE REA DE againſt 
WILLIAM READE. 


O* the trial of this ejectment for lands in the county of Sonth- 
amplon, a ſpecial caſe was reſerved for the opinion of this 
Court. | | 
F. Rooke, being ſeiſed in fee of the premiſes in queſtion, by 
will dated the 13th of July 1752 deviſed them to his wife for life, 
and after her deceaſe to his brother in law G. Reade and his heirs 
upon the following truſt, * That he the ſaid G. Reade or his heirs 
or aſſigns do and ſhall ſell give deviſe or otherwiſe diſpoſe of all 
that my ſaid meſſuage & (deſcribing the premiſes) unto and 
amongſt his four children G. G. Reade, W. Reade, B. Reade, and 
J. Reade, in ſuch manner and in ſuch ſhares and proportions and 
with and under ſuch directions and reſtrictions as the ſaid G. Reade 
ſhall by any deed or laſt will and teſtament duly executed &c give 


direct 


* 


N THE THIRTY-NINTH YEAR OF GEORGE HI. 119 


direct limit or appoint the ſame.“ G. G. Reade, the eldeſt ſon of 1799. 
the deviſee G. Reade, died in 1754 in the lifetime of the teſtator * 

V. Rooke,) leaving an only ſon G. Reade father of the leſſor of dem. Reave 

the plaintiff, an infant. After the death of P. Rooke, namely on 23 

the 2 5th of April 1769, G. Reade the deviſee by deed (after reciting b 

the will and death of P. Rooke and the death of G. G. Reade) ap- 

pointed three full and equal undivided four parts of the pre- 

miſes in queſtion to his three ſurviving children V. Reade, Jane 

Willis formerly Reade, and B. Reade, and their heirs equally to be 
divided between them ſhare and ſhare alike as tenants in common. 

By indenture dated 1ſt Auguff 1769 and by a fine levied in that 

year the ſaid three undivided fourth parts were ſo limited by 

TT. Reade, J. Willis, and B. Reade, that one of the ſaid undivided 

fourth parts is now veſted in the plaintiff and the remaining two 

fourth parts are veſted in the defendant ; and for theſe parts the 

plaintiff and defendant have reſpectively obtained abſolute verdicts. 

In September 1770 B. Rooke, the widow of the deviſor, died. G. 

Reade, ſon of G. G. Reade, attained his age of twenty-one in 1773, 

and died in 1775, leaving the leſſor of the plaintiff his only ſon, 

an infant. Fane Wilks formerly Reade, having ſurvived her huſ- 

band, died on the 14th of November 1777 inteſtate and without 

iſſue, B. Reade died without iſſue, and inteſtate, on the 8th of 

November 1779. G. Reade, the deviſee and truſtee under P. 

Rooke's will, by will dated 19th of December 1780 (after reciting 


that certain lands in Dorſetſhire ſtood limited by indentures of Wo 
( 
} 
| 


releaſe to the uſe of himſelf for life and after his deceaſe to the uſe 
of truſtees on truſt to'ſell and convey the ſame to the uſe of his 
two daughters F. and B. in fee, and that he had power with the 
conſent of the truſtees by deed or will to make void thoſe in- 
dentures and all eſtates and uſes thereby limited, and to declare any 


other eſtates or uſes to all or either of his four children,) by virtue 
of his power'and with the conſent of the truſtees made void the 
ſaid indentures and revoked the uſes &c, and declared that the 
truſtees ſhould immediately after his deceaſe ſtand ſeiſed of thoſe 
premiſes to the uſe of his ſon J. Reade in fee; he alſo deviſed 
ſome other lands in Miliſbire to his ſaid ſon W. Reade in fee, 
and concluded thus; © and all the reſt and reſidue of my ready 
money and fecurities for money ſtocks in the public funds goods 
chattels real and perſonal eſtate and effects whatſoever and where- 
ſoever and of what nature or kind ſoever as well copyhold eſtates 


as all other ſituate in Damerham, South Martin, and Tidpitt in the 
7. ſaid 
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1999. laid county of Wilts and Alderbolt in the ſaid county of Dor/er 
1 or elſewhere in.the kingdom of England, after payment of my debts 
dem. Reavs legacies and funeral expences, I give deviſe and bequeath unto my 
. ſaid ſon W. Reade his heirs executors &c.“ The ſaid G. Read: 
died in January 1783. The leſſor of the plaintiff is heir at law 
to T. Rooke, G. Reade the deviſee, G. G. Reade his ſon, G. Reade 
bis grandſon, and J. Willis and B. Reade his daughters: he at- 
| tained his age of twenty-one in 1796. The defendant is the 
JV. Reade mentioned in the will of P. Rooke, The queſtion is 
whether the plaintiff is entitled to recover more than the fourth 
part for which he has obtained a verdict; and if he is, the verdict 
is to be entered accordingly. 

R. Smith for the plaintiff, The plaintiff claims the Aiſputed 
Fourth part as heir at law of G. Reade, the deviſee and truſtee 
under the will of P. Rooke, The defendanr, if he have any claim, 

muſt claim it under the reſiduary clauſe in the will of that G. Reade... 

But it could not paſs under that clauſe as part of the deviſor's 
.eſtate,; for though general words are there ufed © or elſewhere in 
the kingdom of England,” their general import is controlled by 
the apparent intention of the deviſor as collected from the accom- 
panying words. He had before made a particular enumeration of 
his property, which affords a ſtrong preſumption that he did not 
intend to paſs any thing elſe. Nor could it paſs by that clauſe, as 
under an execution of the power given to him by P. Rooke's will. 
It is manifeſt from a former part of the will that he knew how 
to execute ſuch a power; for there he executed a ſimilar power in 
a formal manner reſpecting ſome lands in Dor/et/hire ; from which 
it is inferred that if he had intended by his will to execute the 
power of appointment given to him by Rooke's will, he would 
have executed that allo in the ſame manner. Beſides he ſubjected 
all that he gave by this reſiduary clauſe to the payment of his debts 
and funeral expences: it is clear therefore that he did not intend 
to give any thing by this clauſe that was not ſubject to his debts, 
and the premiſes in queſtion, which he held -only as truſtee, were 
not ſubject to his debts, 

Pell contra, Firſt; the legal eſtate in this fourth part paſſed to 
the defendant under the reſiduary clauſe in G. Reade's will. It 
was not neceſſary for the deviſor, when diſpoſing of it, to refer to 
it in terms as an execution of the power: it is ſufficient if it ap- 
pear on the whole will that he intended that it ſhould paſs. It is 
evident that he knew that he had ſuch a power of appointment; 

9 becauſe 
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becauſe in the deed of April 1769 he recited the will of P. Rooke 1700. | 
and his own power of appointing the whole, and there he appointed TH | 
three fourth parts. And it is clear that he meant to diſpoſe of the dem. Reave 
remaining fourth part by this reſiduary clauſe in his will; for after Han. 
having diſpoſed of his own lands in Wiltſhire and Dor/e!/hire he 

added “ or elſewhere in the kingdom of England; and the latter 

words will have no effect unleſs they extend to the premiſes in 

queſtion, Beſides they are coupled with the preceding words 

« his real and perſonal eſtate of what nature or kind foever,” as it 

he were particularly anxious to paſs thoſe lands that he had as 


truſtee, and over which he had the power of appointment, as well 
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as his own lands. In Standen v. Standen (a), where the teſtatrix, 1 g 
having a power of appointing a moiety of the produce of her late 8 | 5 
huſband's lands and perſonalty by deed or will, by a reſiduary = 

thi 


clauſe in her will ſimilar to that in the preſent caſe gave all the reſt 
and reſidue of her eſtate and effects of what nature or kind ſoever 
&c to S. H, it was ruled that the lands (for the real eſtate had not 
been fold) that ſhe had the power of appointing paſſed by that 
| clauſe. Secondly; but if the defendant have not the legal eſtate 
in this diſputed fourth part, he has ſuch a clear equitable eſtate in 
it that his truſtee, the leſſor of the plaintiff, cannot be permitted 
to ſet up the legal eſtate againſt him.—But this point was not ix 
preſſed, the Court expreſſing in the courſe of the argument a de- | * 
cided opinion that the perſon who has the legal eſtate muſt prevail j 
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| 
in a court of law. if 

Smith in reply. The caſe of Standen v. Stauden is diſtinguich- 
able from the preſent; for there the teſtatrix was not confined to 0 
any particular objects in making her appointment, as this deviſor | 
was, and therefore that power was in the nature of property, 
and ſo was conſidered by the Lord Chancellor in deciding 
that caſe. And in Buckland v. Barton (b) Lord Chief Juſtice 
Eyre ſaid © It is clear from the latter caſes that a mere de- 
viſe of the reſidue does not amount to an execution of the power 
of appointment.” The words in this reſiduary clauſe ©& of what 
nature or kind ſoever” are explained by thoſe that immediately 
follow © as well copy hold eſtates as all other &c.“ 

Lord KENYON Ch. J. Without conſidering whether or not 
any queſtion of equity may hereafter ariſe between the parties, it 
muſt be remembered that this queſtion ariſes in a court of law. 
The leſſor of the plaintiff claims the diſputed fourth part as the 
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1799. heir at law of G. Reade, and he is entitled to it by deſcent unleſs 
* it were given away from him by the reſiduary clauſe in G. Reade's 
dem. Rzeavs will. That clauſe is relied upon for this purpoſe by the defendant; 
rc and undoubtedly the words are ſufficiently comprehenſive to paſs 
this fourth, if it can be collected from the will that the deviſor in- 

tended that it ſhould thereby paſs. In Chefter v. Cheſter (a) it was 


holden that a remote reverſion paſſed by a general reſiduary clauſe, 
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it appearing to be the teſtator's intention that it ſhould paſs. But 
all this doctrine was fully confidered by this Court, and afterwards 
in the Houſe of Lords, in the cafe of Strong v. Teate (b), where it 
was determined that the general words in a will may be reſtrained 
in caſes where it appears that the deviſor did not intend to uſe 
them in their general ſenſe. Now in this caſe the truſtee (the de- 
viſor) had no beneficial intereſt in himſelf ; he was a mere naked 
truſtee, though the uſe was executed in him. And when he ſet 
about to make a diſpoſttion of his property by his will he uſed 
general words in the reſiduary clauſe, giving all his eſtates © after 
payment of his debts legacies and funeral expences :” Now theſe 
latter govern and reſtrain the general effect of the former words, 
and ſhew that he only meant to give that in which he had a bene- 
ficial intereſt and which he had a power of charging with-the pay- 
ment of his own debts. But it is clear that he could not ſubjet 
the eſtate in queſtion to his own debts; this ſatisfes me that he 
had no idea of diſpoſing of the truſt eſtate ; and therefore I think, 
on the authority of Strong v. Teate, that the eſtate in queſtion did 
not paſs by the reſiduary clauſe in this will. The caſe of Standen 
v. Standen is diſtinguiſhable from the preſent for the reaſon given 
by the plaintiff's counſel : there the objects of the power were not 
limited, and the teſtatrix might have ſubjected that eſtate to the 
payment of her own debts. | 8 
With reſpect to the other point made in this caſe, the opinion 
have ſeveral times given on it ſince I have fat here remains un- 
ſhaken. I agree with what was ſaid in Lade v. Helford (c) that, 
where the beneficial occupation of an eſtate by the poſſeſſor has 
given reaſon to ſuppoſe that poſſibly there may have been a con- 
veyance of the legal eſtate to the perſon who is equitably entitled 
to it, a jury may be adviſed to preſume a conveyance of the legal 
eſtate: but if it appear in a ſpecial verdict, or ſpecial caſe, that the 
legal eſtate is outſtanding in another perſon, the party not eloathed 
with that legal eſtate cannot recover in a court of law; and in this 


(a) 3 f. Wins. 55. (5) 2 Burr. 912. (c) 3 Burr. 1416. & Bull. N. P. 110. 
„ reſpect 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 


reſpe& I cannot diſtinguiſh between the caſe of an ejectment 
brought by a truſtee againſt his ceſtuique truſt and an ejectment 
brought by any other perſon. 

Grosz J. I think that the deſcription of the eſtates in the re- 
ſiduary clauſe is very important. The deviſor had an eſtate of his 
own in Wilt/hire and another in Dorſegſbire: in the reſiduary clauſe 
he enumerates theſe by name; and the following words “ or 
elſewhere in the kingdom of FErg/and” muſt mean eſtates ejuſdem 
generis, his own eſtates. And this conſtruction is confirmed by 
the other words © after payment of my debts &c,” which clearly 
ſhews that he did not intend to comprehend his truſt eſtate. 

Per Curiam, The plaintiff is entitled to a moiety. 


ConeNn againſt Cunnincnam and Another, 


Tx trover for goods ſeiſed under a commiſſion of bankrupt a ver- 
dict was taken for the plaintiff, ſubject to the opinion of this 


Court upon the following caſe, in which the only queſtion intended 


to be argued was the validity of the petitioning creditor's debt. 

The plaintiff's property in the goods and the converſion of them 
by the defendants (ſubject to the above queſtion) were admitted. 
The plaintiff was committed to the cuſtody of the Marſhal of 
the King's Bench priſon on the 4th of November 1797, regularly 
charged in execution upon a judgment at the ſuit of the defendant 
Cunningham for the ſum of 7761. 18s. 5d., and he remained ſo 
charged in execution until the 24th of the ſame month, During 
that time, viz, on the 15th of November 1797, a docket was ſtruck 
againſt him by Cunningham, and a commiſſion of bankrupt iffued 
thereon on the 21ſt of November 1797, upon the petition of the 
defendant Cunningham, founded on the ſame debt for which the 
plaintiff was ſo charged in execution. The plaintiff at the time 
of ſuch debt accruing and previous thereto was a trader within 
the meaning of the bankrupt laws, and had at the time when the 
docket was ſtruck againſt him committed an act of bankruptcy. 

This caſe was argued in Michaelmas term laſt by 

Lawes for the plaintiff, who contended that after Cunningham 
had taken the plaintiff in execution for his debt, which amounted 


to a legal ſatisfaction of it, he could not ſue out a commiſſion of 


bankrupt againſt him for the ſame debt. The ſtat. 5 Geo. 2. c. 30. 


J 23. which aſcertains the amount neceſſary for a petitioning ere- 
| ditor's 
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ditor's debt extends only to legal debts, ſuch as are capable of being 
enforced by a legal remedy, and does not include equitable debts, 
Medlicott's caſe, 2 Stra. 899. Ix parte Hylliard, 1 Ath. 147. 
2 Veg. 407. E parte Lee, 1 P. Wins. 783. Now no action will 
lie for a debt after a party has been taken in execution. Vigers v. 
Aldrich, 4 Burr. 2482. Jaques v. Withy, ante, 1 vol. 557. Clark 
v. Clements, ante, © vol. 525. Tanner v. Hague, ante, 7 vol. 420, 
The taking of the perſon in execution is a ſatisfaction. Chillon v. 
IWiffin, 3 TWilſ. 13. and fo was the death of a debtor taken in exe- 
cution before the 21 Jac. I. c. 24. Hab. 52. Now a commiſſion of 
bankrupt is in the nature of a ſtatute execution: it operates at 
once upon the perſon and property of the debtor. It may be 
admitted that if any other creditor ſue out the commiſſion after a 
judgment creditor has taken the debtor in execution, ſuch judg- 
ment creditor has by the practice of the Court of Chancery an 
election either to ſuſtain his execution or to come in under the 
commiſſion: but that is founded upon this conſideration, that as 
the commiſſion ſweeps away the whole of the debtor's property, 
it would be hard upon a judgment creditor to have the fruits of his 
judgment withdrawn from him without any default or act of his 
own. But that differs from the preſent cafe, where the creditor 
attempts by his own act to change the nature of his execution, and 
after having taken the perſon of his debtor wiſhes to get his pro- 
perty alſo. And Barnaby's caſe 1 Slra. 653, is expreſsly in point, 
that a creditor under ſuch circumſtances cannot ſue out a com- 
miſſion of bankrupt. The only authority which can be oppoſed 
to this is Burchall's caſe, Davis's Bankrupt Law 15. which is not 
a book of much authority: but ſuppoſing the facts to be there 
truly ſtated, this was not the point before the Court, the queſtion 
there being whether or not a ſcrivener were within the ſtat. 5 G. 2. 
Neither does it appear that in that caſe the party was in execution 

at the time when the commiſſion iſſued. | 
Park, contri, relied on Burcball's caſe as in point, the authority 
of which (he obſerved) did not reſt on the book referred to, but it 
was alſo to be found in 1.44. 143. And it is clear not only from 
the authority of Davis but from the nature of the caſe that 
Burchall muſt have been in execution at the time when the com- 
miſſion iſſued; for the petitioning creditor could not pending that 
commiſſion have proceeded at law ; notwithſtanding which how- 
ever the Lord Chancellor permitted him to relinquiſh his execution 
againſt the bankrupt and come in under the commiſſion, Neither 
7 does 
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does it appear from comparing the dates that there could have 1799. 

been time for the petitioning creditor to have taken Burchall in 5 
HE 

execution after the commiſſion iſſued, becauſe the proceedings on again/ 


the commiſſion commenced in Abril and the hearing of the pe- 8 125 *n 
tition was in May. The deciſion in this caſe which was in 1742 ; 
mult be taken to. have overruled  Burnaby's caſe which was in 
1725. Beſides if the reaſon, on which that caſe proceeds, = | 
true, it would equally apply to the cafe of any other as well as the | 9 


petitioning creditor. But it is admitted that any other than the 


petitioning creditor may elect to come in under the commiſſionn, g 
though he had before taken the bankrupt in execution for his 1 
debt, and thereby ſatisſied his demand as it is contended on the ] 


other ſide. And when this caſe was before the Lord Chancellor 
upon the bankrupt's petition, he laid great ſtreſs upon Burchall's | 
caſe, and overruled Burnaby's. | 
Aſter the argument on that occaſion 1 
Lord KEN VON Ch. J. ſaid, I have ſeen the whole proceedings inf 
in Burnaby's caſe, and it appears from thence that all the great | q 
men in court at that time, and amongſt others Lord Hardwicke 
himſelf, had been engaged in the caule ; ſo that the opinion of the 
Court was formed upon much conſideration, and therefore the 
deciſion ought not to be lightly ſhaken. Even upon principle it 
ſeems to me to be an anomalous caſe that a creditor who has 
made his election to proceed againſt the body of his debtor ſhould 
afterwards be able by his own act to change the nature of his | 
execution and purſue his debtor's property; it is certainly con- 1 
trary to the general rule of law. Burchall's caſe, it is true, was 1 
determined by a lawyer of the firſt eminence; but it is not clear 
to me how the fact there was. If Burcball were not in execution 
at the time when the commiſfion iſſued, but was taken afterwards, 
(though it is extraordinary that one who had ſued out a commiſ- 
ſion ſhould have been ſuffered to proceed at law,) then the two 
caſes may be reconciled. 
AsHHURST J. I am very well fatisfied with the determination 
in Burnaby's caſe; and perhaps Burcha!l's caſe may be found 
conſiſtent with it upon the ground ſtated. 


But he Court in deference to the opinion intimated by the 
Load Chancellor when this matter was before him in another 
ſhape, ordered the caſe to ſtand over for a further argument. 


And now | 
Vor. VIII. K k is Fon 
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ditor's debt extends only to legal debts, ſuch as are capable cf being 
enforced by a legal remedy, and does not include equitable debts, 
Medlicott's caſe, 2 Stra. 899. Ex parte Hylliard, 1 Ath. 147. 
2 Vez. 407. Ex parte Lee, 1 P. Wms. 783. Now no action will 
lie for a debt after a party has been taken in execution. Vigers v. 
Aldrich, 4 Burr. 2482. Jaques v. Withy, ante, 1 vol. 557. Clark 


v. Clements, ante, 6 vol. 525. Tanner v. Hague, ante, 7 vol. 420. 


The taking of the perſon in execution is a ſatisfaction. Chilton v. 


IV; Nu, 3TVilſ. 13. and ſo was the death of a debtor taken in exe- 


cution before the 21 Jac. 1. c. 24. Hob. 52. Now a commiſſion of 


bankrupt is in the nature of a ſtatute execution: it operates at 
once upon the perſon and property of the debtor. It may be 
admitted that if any other creditor ſue out the commiſſion af iter a 
judgment creditor has taken the debtor in execution, ſuch judg- 
ment creditor has by the practice of the Court of Chancery an 
election either to ſuſtain his execution or to come in under the 
commiſſion: but that is founded upon this conſideration, that as 
the commiſhon ſweeps away the whole of the debtor's property, 
it would be hard upon a judgment creditor to have the fruits of his 
judgment withdrawn from him without any default or act of his 
own. But that differs from the preſent cafe, where the creditor 


attempts by his own act to change the nature of his execution, and 


after having taken the perſon of his debtor wiſhes to get his pro- 


perty alſo. And Barnaby's caſe 1 Stra. 653. is expreſsly in point, 
that a creditor under ſuch circumſtances cannot ſue out a com- 


miſſion of bankrupt. The only authority which can be oppoſed 
to this is Burchall's cafe, Davis's Bankrupt Law 1 5. which is not 
a book of much authority: but ſuppoſing the facts to be there 
truly ſtated, this was not the point before the Court, the queſtion 
there being whether or not a ſcrivener were within the ſtat. 5 G. 2. 
Neither does it appear that in that caſe the party was in execution 

at the time when the commiſſion iſſued. | 
Park, contri, relied on Burchall's caſe as in point, the authority 
of which (he obſerved) did not reſt on the book referred to, but it 
was alſo to be found in 1 4k. 143. And it is clear not only from 
the authority of Davzs but from the nature of the caſe that 
Burchall muſt have been in execution at the time when the com- 
miſſion iſſued; for the petitioning creditor could not pending that 
commiſſion have proceeded at law; notwithſtanding which how- 
ever the Lord Chancellor permitted him to relinquiſh his execution 
againſt the bankrupt and come in under the commiſſion, Neither 
7 | does 
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does it appear from comparing the dates that there could have 


been time for the petitioning creditor to have taken Burchall in 
execution after the commiſſion iſſued, becauſe the proceedings on 


the commiſſion commenced in April and the hearing of the pe- 


tion was in May. The deciſion in this caſe which was in 1742 
muſt be taken to have overruled Burnabys caſe which was in 


1725. Beſides if the reaſon, on which that caſe proceeds, be 
true, it would equally apply to the caſe of any other as well as the 
petitioning creditor. But it is admitted that any other than the 
petitioning creditor may elect to come in under the commiſſion, 
though he had before taken the bankrupt in execution for his 
debt, and thereby ſatisfied his demand as it is contended on the 
other ſide. And when this caſe was before the Lord Chancellor 
upon the bankrupt's petition, he laid great ſtreſs upon Burchall's 
caſe, and overruled; Burnaby's. | 

Alfter the argument on that occaſion 

Lord KENYoN Ch. J. ſaid, I have ſeen the whole proceedings 
in Burnaby's caſe, and it appears from thence that all the great 
men in court at that time, and amongſt others Lord Hardiwicke 
himſelf, had been engaged in the cauſe ; ſo that the opinion of the 
Court was formed upon much conſideration, and therefore the 
deciſion ought not to be lightly ſhaken. Even upon principle it 
ſeems to me to be an anomalous. caſe that a creditor who has 
made his election to proceed againſt the body of his debtor ſhould 
afterwards be able by his own act to change the nature of his 


execution and purſue his debtor's property; it is certainly con- 


trary to the general rule of law. Burcball's caſe, it is true, was 
determined by a lawyer of the firſt eminence ; but it is not clear 
to me how the fact there was. If Burcball were not in execution 
at the time when the commiſton- iſſued, but was taken afterwards, 
(though it is extraordinary that one who had ſued out a commiſ- 
ſion ſhould have been ſuffered to proceed at law,) then the two 


caſes may be reconciled, | 
ASHHURST J. I am very well fatisfied with the determination 


in Burnaby's caſe; and perhaps Burchall's caſe may be found 
conſiſtent with it upon the ground ſtated. 


But be Court in deference to the opinion intimated by the 


Lord Chancellor when this matter was before him in another 
ſhape, ordered the caſe to ſtand over for a further argument. 


And now | . 
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Se 3. 


with the propriety of the deciſion in Burnaby's caſe; and therefore 


538; and Hardy v. Bern, 1b. 540, and 636. 


CASES IN HILARY TERM 


 Erſtme was to have argued for the plaintiff; but it being under- 
ſtood that the defendants wiſhed to leave the queſtion upon the 
former argument for the opinion of the Court, 
Lord Kenyon Ch. J. ſaid that the Court were perfectly ſatisfied 


directed 5 
The poſtea to be delivered to the plaintiff. 


Warcor againſt GouLDinG. 


3 bond for Fo, conditioned to pay an annuity of 

250 J. to the plaintiff during his life. The defendant 
pleaded that no memorial of the bond was inrolled, according to 
the ſtat. 17 Geo. 3. c. 26.; and on demurrer to that plea the plain- 
tiff had judgment. The plaintiff ſigned final judgment, and took 
our execution for 204 J. 105. , without ſuggeſting on the roll any 
breach of the condition : whereupon the defendant obtained a 
rule, calling on the plaintiff to ſhew cauſe why the judgment and 
execution ſhould not be ſet aſide, on the ground that the plaintiff 
ought to have ſuggeſted a breach on the roll, according to the 
ſtat. 8 & 9 N. g. c. 11. / 3; and the following caſes were cited ; 
Collins v. Collins, 2 Burr. 820; Drage v. Brand, 2 Wilf. 377; 
Goodwin v. Crowle, Cowp. 357; Roles v. Roſewoell, ante, 5 vol. 


Erſkine and Bayley, in ſhewing cauſe againſt that rule, now con- 
tended that the ſtat. 8 & 9 N. 3. was confined to caſes where the 
bond is conditioned for performance of covenants in ſome other 
deed, or where there is a penalty to ſecure the doing of ſome 
thing on the non-performance of which the obligee would be en- 
titled to recover uncertain damages. That ftatute was paſſed to 
relieve defendants, and to prevent their going into a Court of 
Equity to reſtrain a plaintiff from taking execution for the whole 
penalty where he was only entitled to unliquidated damages. 
But the Legiſlature did not mean that the a& ſhould extend to fuch 
a caſe as the preſent , where the condition is ſimply for the pay- 
ment of a certain and preciſe ſum of money, and where there is 
nothing on which the jury can exerciſe their judgment. The 
judgment for the whole penalty muſt. ſtand as a ſecurity for the 
future arrears of the annuity, and execution may hereafter be 
taken out from time to time as ſuch arrears ſhall accrue due. - In 

15 Howelt 


5 
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Howell v. Hanforth, 2 Bl. Rep. 1016. which was ſubſequent to 
the caſe of Collins v. Collins, where a bond had been given for the 
payment of an annuity, Lord Chief Juſtice De Grey and the whole 
Court ſaid © where an annuity is ſecured by a bond, which be- 
comes forfeited by any non-payment, the annuitant may ſue the 
bond and levy the penalty, ſubject to the equitable interpoſition of 
the Court.” 
plaintiff ſued out a fi. fa. to levy the whole penalty of the bond, 
which was conditioned for the payment of an annuity, the Court 
only ordered the overplus (beyond what would ſatisfy the arrears 
of the annuity) to be refunded, ſaying that the judgment ſhould 
ſand as a ſecurity with liberty to the plaintiff to take out execu- 
tion as future arrears ſhould ariſe. 
But the Court (ſtopping Gibbs and Lawes who were to have 
argued in ſupport of the rule) ſaid that it was eſtabliſhed by the 
caſe of Collins v. Collins that a bond conditioned for the payment 
of an annuity was within the ſtat. 8 & 9 W. ; and that it was 
decided in the caſes of Hardy v. Bern, and Roles v. Roſervell, after 
great conſideration, that in all caſes within the proviſion of the 
ſtatute 8 & 9 W. 3. the plaintiff muſt aſſign breaches on the record, 
that ſtatute being compulſory on him. And therefore they made 


the | 
Rule abſolute. 


BENTLEY againſt DONNELLY and BRN TON. 


1 an action on the caſe for reſcuing a debtor taken upon meſne 

proceſs ſued out of the Palace Court, the declaration ſtated that 
one M. A. on gth December 1796 at Weſtminſter in the county 
of Middleſex was indebted to the plaintiff in 20 J. on a certain 
cauſe of action before then accrued to the plaintiff, and the ſaid 
M. A. being ſo indebted the plaintiff for the recovery of his debt 
afterwards on the ſame day &c ſued and cauſed to be iſſued out 
of the court of our lord the now King of his palace of We/tmin/ter 
holden at Southwark in the county of Surry, and within the ju- 
riſdiction of the ſaid court, a writ of capias ad reſpondendum 
againſt the ſaid M. A. directed to the bearers of the virge &c., 
commanding them to take the ſaid M. A. if he ſhould be found 
within the Juriſdiction of the ſaid court &c, ſo that they might 


So in Ogilvie v. Foley, 2 Bl. Rep. 1111., where the 
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have his body before the Judges of the ſaid court at the next 
court &c. on the 16th of December then next to be held at South- 
wark &c, to anſwer the plaintiff in a plea of treſpaſs on the caſe 
&c:; which writ before the delivery to be executed was duly 
marked for bail againſt the ſaid M. A. for 20 J. according to the 
form of the ſtatute &c.; and which writ was afterwards and before 
the return thereof viz. on the 13th of December 1796 at Weſtminſter 
aforeſaid in the faid county of Mzddleſex delivered to one F. P. 
one of the bearers of the virge &c of the ſaid .court of the King 


of his palace of Meſiminſter to be executed in due form of law; by 


virtue of which writ the ſaid F. P. as ſuch officer &c. afterwards 
and before the return of the ſaid writ, to wit, on the day and year 
laſt aforeſaid at / etminſter aforeſaid in the ſaid county of Mzddle/ſex 
and within the juriſdiction of the court aforeſaid arreſted the ſaid 


M. A. and detained him in his cuſtody at the ſuit of the plaintiff 


for the cauſe aforeſaid by virtue of the ſaid writ and for want of 


bail thereto ; that the defendants well knowing the premiſes, but 


contriving to injure the plaintiff and deprive him of the means 
of recovering his ſaid debt whilſt the ſaid M. A. ſo remained in 
the cuſtody of the ſaid F. P. at the ſuit of the plaintiff and before 
the return of the ſaid writ to wit on &c at We/tmin/ter aforeſaid 
with force and arms wrongfully and unlawfully reſcued the ſaid 
M. A. from and out of the cuſtody of the ſaid F. P., and ſet him 
at large &c, the plaintiff not being then nor yet ſatisfied of his 
ſaid debt; by means whereof he has been delayed and prevented 
from recovering his ſaid debt and his coſts &c. 


After verdict for the plaintiff, a motion was made in arreſt of 
Judgment in the laſt term; 1ſt, becauſe it was not alleged that the 
cauſe of action aroſe within the juriſdiction of the Palace Court; 
2dly, becauſe it was not ſhewn that the party arreſted did not appear 
at the return of the writ; for if he did ſo appear, the plaintiff 
ſuſtained no damage; and Ney 72. was cited. 


Mingay and Lawes now ſhewed cauſe againſt that rule. Firſt, 
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though it be neceſſary in every action in an inferior court to ſtate 
that the cauſe of action aroſe within the juriſdiction, yet this 
being an action in this court againſt a ſtranger and wrong- doer, 
though grounded on the proceedings in the inferior court, it was 
not neceſſary to allege that the original cauſe of action acerued 
within the juriſdiction of that court, becauſe the want of Juriſdic- 
tion was matter of defence only to the defendant below and no 


x3 - part 
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part of the plaimiff's cauſe of action. In Lucking v. Denning (a), 
which was an action againſt a ſerjeant at mace for the eſcape of 
one taken on proceſs out of the ſheriff's court of London, Holt Chief 
Juſtice ſaid (to which the other Judges agreed) That if a matter 
ariſe extra juriidictionem, and the plaintiff declare of it as infra 
juriſdictionem, the defendant may plead to the juriſdiction of the 


court; but if he wave that and plead to the merits, he cannot take 
advantage of it, for by the averment of the count and his own ad- 


miſſion he is eſtopped to ſay that the matter aroſe out of their ju- 
riſdiction. It is impoſſible the Court ſhould know where a tran- 
ſitory matter ariſes unleſs the defendant acquaint them with it.“ 
But even admitting that without ſuch an averment the plaintiff's 
title to recover is defectively ſet forth, yet that is cured by verdict 
and is no ground for arreſting the judgment; for after verdict the 
Court will intend every thing to have been proved at the trial 
which was neceſſary to ſupport the action, and amongſt others 
that the cauſe aroſe within the juriſdiction. In the caſe of Bull v. 
Steward (b) it was holden that, in an action for an eſcape on meſne 
procels out of an inferior court againſt the bailiff, the defendant 
could not take advantage of any error in the proceſs below, of 
which the defendant below might have availed himſelf. And if 
that rule obtain in an action againſt an officer of the court, a 
fortiori it ought in an action againſt a ſtranger and wrong-doer. 
Secondly; though it is not ſtated that the defendant below did 
not appear at the return of the writ, yet it is alleged that by means 
whereof &c the plaintiff had been delayed and prevented recover- 
ing his debt; the want therefore of the former averment 1s cured 
by the latter, and by the finding of the jury that the plaintiff was 
damnified to ſuch an amount. The caſe in My 72. was upon a 
plea in abatement. 

Beſt contra, As to the firſt objection; it was holden in Trevor 
v. Wall (c) that the declaration in an action in an inferior court 
muſt allege that the cauſe of action aroſe within the juriſdiction, 
otherwiſe judgment will be reverſed on error brought. It follows 
then that in this action founded on the ſuppoſition that the action 
below was legally brought, and that but for the wrongful act of 
the preſent defendant the plaintiff would have been entitled to the 
fruits of his action, it was neceſſary to allege all thoſe circum- 
ſtances material to the maintenance of the action, and amongſt 
others principally that the cauſe of action aroſe within the juriſ- 


(a) 1 Calk. 201, (6) 1 Fil. 255. * Ante, 1 vol. 151. 
Vol. VIII. LI diction. 
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have his body before the Judges of the ſaid court. at the next 
court &c. on the 16th of December then next to be held at South- 
wark &c, to anſwer the plaintiff in a plea of treſpaſs on the caſe 
&c:; which writ before the delivery to be executed was duly 
marked for bail againſt the ſaid M. A. for 20/. according to the 
form of the ſtatute &c.; and which writ was afterwards and before 
the return thereof viz. on the 13th of December 1796 at Weſtminſter 
aforeſaid in the faid county of Middleſex delivered to one F. P. 

one of the bearers of the virge &c of the ſaid court of the King 
of his palace of We/tmin/ier to be executed in due form of law; by 
virtue of which writ the ſaid F. P. as ſuch officer &c. e 
and before the return of the ſaid writ, to wit, on the day and year 
laſt aforeſaid at /// eftminſter aforeſaid in the ſaid county of Mzddle/ex 
and within the juriſdiction of the court aforeſaid arreſted the ſaid 
M. A. and detained him in his cuſtody at the ſuit of the plaintiff 
for the cauſe aforeſaid by virtue of the ſaid writ and for want of 
bail thereto ; that the defendants well knowing the premiſes, but 
contriving to injure the plaintiff and deprive him of the means 
of recovering his ſaid debt whilſt the ſaid M. A. ſo remained in 
the cuſtody of the ſaid F. P. at the ſuit of the plaintiff and before 
the return of the ſaid writ to wit on &c at Weftminſter aforeſaid 
with force and arms wrongfully and unlawfully reſcued the faid 
M. A. from and out of the cuſtody of the ſaid F. P., and ſet him 
at large &c, the plaintiff not being then nor yet ſatisfied of his 
ſaid debt; by means whereof he has been delayed and prevented 
from recovering his ſaid debt and his coſts &c. 


After verdict for the plaintiff, a motion was made in arreſt of 
Judgment in the laſt term; 1ſt, becauſe it was not alleged that the 
cauſe of action aroſe within the juriſdiction of the Palace Court; 
2dly, becauſe it was not ſhewn that the party arreſted did not appear 
at the return of the writ ; for if he did ſo appear, the plaintiff 
ſuſtained no damage ; and Noy 72. was cited. 


Mingay and Lawes now ſhewed cauſe againſt that rule. Firſt, 
though it be neceſſary in every action in an inferior court to ſtate 
that the cauſe of action aroſe within the juriſdiction, yet this 
being an action in this court againſt a ſtranger and wrong-doer, 
though grounded on the proceedings 1n the inferior court, it was 
not neceſſary to allege that the original cauſe of action accrued 
within the Juriſdiction of that court, becauſe the want of juriſdic- 
tion was matter of defence only to the defendant below and no 


13 part 
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part of the plaintiff 's cauſe of action. In Lucking v. Denning (a), 
which was an action againſt a ſerjeant at mace for the eſcape of 
one taken on proceſs out of the ſheriff's court of London, Holt Chief 
Juſtice ſaid (to which the other Judges agreed) That if a matter 
ariſe extra juriidictionem, and the plaintiff declare of it as infra 
juriſdictionem, the defendant may plead to the juriſdiction of the 


court; but if he wave that and plead to the merits, he cannot take 
advantage of it, for by the averment of the count and his own ad- 


miſſion he is eſtopped to ſay that the matter aroſe out of their ju- 
riſdiction. It is impoſſible the Court ſhould know where a tran- 
ſitory matter ariſes unleſs the defendant acquaint them with it.“ 
But even admitting that without ſuch an averment the plaintiff's 
title to recover is defectively ſet forth, yet that is cured by verdict 
and is no ground for arreſting the judgment; for after verdict the 
Court will intend every thing to have been proved at the trial 
which was neceſſary to ſupport the action, and amongſt others 
that the cauſe aroſe within the juriſdiction. In the caſe of Bull v. 
Steward () it was holden that, in an action for an eſcape on meſne 
proceſs out of an inferior court againſt the bailiff, the defendant 
could not take advantage of any error in the proceſs below, of 
which the defendant below might have availed himſelf. And if 
that rule obtain in an action againſt an officer of the court, à 
fortiori it ought in an action againſt a ſtranger and wrong: oer. 
Secondly; though it is not ſtated that the defendant below did 
not appear at the return of the writ, yet it is alleged that by means 
whereof &c the plaintiff had been delayed and prevented recover- 
ing his debt; the want therefore of the former averment is cured 
by the latter, and by the finding of the jury that the plaintiff was 
damnified to ſuch an amount. The caſe in My 72. was upon a 
plea in abatement. 

Beft contra. As to the firſt objection ; it was holden in Trevor 
v. Wall (c) that the declaration in an action in an inferior court 
mult allege that the cauſe of action aroſe within the juriſdiction, 
otherwiſe judgment will be reverſed on error brought. It follows 
then that in this action founded on the ſuppoſition that the action 
below was legally brought, and that but for the wrongful act of 
the preſent defendant the plaintiff would have been entitled to the 
fruits of his action, it was neceſſary to allege all thoſe circum- 
ſtances material to the maintenance of the action, and amongſt 
others principally that the cauſe of action aroſe within the juriſ- 


(a) 1 Call. 201, (5) 1 HH. 255. 0 Ante, 1 vol. 151. 
VoI. VIII. LI diction. 
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that he de- 
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CASES IN HILARY TERM 
diction. 5 Com. Dig. tit. Pleader, C. 22. In reſcous on a diſ- 
treſs for rent the plaintiff ought to ſhew on what days the rent 
was payable.” This is in order that the Court may ſee whether 
or not the diſtreſs were legally taken. The opinion therefore of 
Lord Chief Baron Comyns may be oppoſed to the caſes cited, 
2dly, It is not enough in an action on the caſe that the jury have 
found damage, but the plaintiff muſt ſhew in his declaration that 
he has ſuſtained it. Noy 72. is in point to ſhew that it muſt appear 
in an action like the preſent that the defendant below did not ap- 
pear at the return of the writ ; for if he did appear the plaintiff was 
not damnified. 

The Court deſired to look into the authorities cited before they 
determined this caſe; and on the next day Lord Kenyon Ch. J. 
faid, they had ſeen them, and thought they warranted the plaintiff's 
propoſition, that it was not neceſſary in ſuch an action as the pre- 
ſent to ſtate that the cauſe of action aroſe within the juriſdiction 
of the inferior court. IJhat the caſe cited from "alk. 201. would 
not alone have induced the Court to come to this concluſion : but 
that the caſe of Bull v. Steward, in 1 Wil. 25 5, was a direct au- 
thority in point. And therefore they 

Diſcharged the rule (a). 


(a) But ſee 1 Kol. Abr. dog. F. pl. 3; and 2 Mad. 197. 


HarTLEY againt HERRING. 


| bs an action upon the caſe for conſequential damage ariſing from 

certain ſlanderous words ſpoken by the defendant of the plain- 
tiff, the declaration ſtated that the plaintiff was until the ſpeaking 
and publiſhing of the falſe ſcandalous and malicious words & 
from time to time occaſionally employed to preach to a certain 
congregation of perſons diſſenting from the church of England, 
at a certain chapel ſituate and being in the pariſh of Saint Mary 
Lambeth in the county of Surry, for that purpoſe regularly and in 
due form of law licenſed, and had by reaſon of ſuch good charac- 
ter and for ſuch preaching received divers great gains profits and 
emoluments to his great benefit and advantage and to the com- 
fortable ſupport of himſelf and his family, to wit, at &c; Never- 


from his preaching, and that by reaſon of the ſcandal “ perſons frequenting the chapel had refuſed to 
permit him to preach there and had diſcontinued giving him the profits which they uſually ad and other- 
wiſe would have given,” without ſaying who thoſe perſons were or by what autharity they excluded him, 


or that he was a preacher duly qualified according to the 10 Ann. c. 2. 


theleſs 
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cheleſs the defendant well knowing the premiſes but maliciouſſy 
contriving and intending to deprive him thereof, and to bring him 
into difrepute and deteſtation among his neighbours and amongſt 
the perſons frequenting the ſaid chapel, and to induce the ſaid 
perſons to prevent his preaching there or receiving any profit gain 
or emolument thereby on & at &c ſcandalouſly & ſpoke the 
following words &c, (ſetting out the ſcandalous words, which 
charged the plaintiff with 1ncontinence,) per quod the plaintiff was 
injured in his good name &c, and was fallen into diſgrace among 
his neighbours and with the perſons frequenting the ſaid chapel 
as aforeſaid, inſomuch that the ſaid perſons frequenting the ſaid 
chapel by reaſon of the ſpeaking &c have wholly refuſed to per- 
mit him to preach at the ſaid chapel, and have withdrawn from 
him their countenance and ſupport, and have diſcontinued giving 
him the gains and profits and emoluments which they had uſually 
given and would otherwiſe have given; and that the plaintiff was 
in other reſpects greatly damniſied and hindered from getting his 
livelihood, to wit, at &c. 

Beft moved in arreſt of judgment in the laſt term, becauſe words 
charging a perſon with incontinence are not actionable in the 
common law courts, unleſs ſpecial damage be laid; and here none 
is preciſely laid, it not being ſtated who were the perſons who in 
conſequence of the ſlander diſcontinued giving the plaintiff the 
emoluments he had before received, or that there was any certain 
ſtipend annexed to the chapel, or that the perſons who frequented 
had a right to remove him from it, or that he was a preacher 
duly qualified according to the 10 Ann. c. 2. And he cited 
1 Rol. Abr. 58. C. 35. Barnes v. Prudlin, 1 Sid. 396, 7. and 
Hunt v. Jones, Cro. Fac. 499. 

Mas that now ſhewed cauſe. The declaration alleges the ſpecial 
damage with as much certainty as the ſubje&-matter is capable of. 
It ſtates that the plaintiff before the ſpeaking of the ſcandalous 
words was employed to preach to a diſſenting congregation at a 
certain licenſed chapel, (the locality of which is ſtated,) and that 
he derived conſiderable profit from his good character and preach- 
ing, and that by reaſon of the ſcandal of the defendant the perſons 
irequenting the chapel had refuſed to permit him to preach there, 
and had diſcontinued giving him the profits which they uſually 
had and would otherwiſe have given. It was impoſſible to ſtate 
who the congregation were by name, becauſe being a large 
fluctuating and uncertain body they cannot be known to the 


plaintiff 
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Hearing. 
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plaintiff himſelf. The ating therefore where the chapel was, and. 
the nature of the emolument which the plaintiff derived from his 
preaching, is ſtating as much as is neceſſary to enable the defend- 
ant to come prepared to meet the charge ; and on this ground 
the caſes cited are diſtinguiſhable from the preſent. 1 Rol. Abr. 58. 
was the caſe of ſlandering a brewer in his trade, by which he loſt 
his cuſtomers, without ſtating any of them by name, which was 
holden ill: but there the plaintiff muſt have known who his cuſ- 
tomers were whom he had loſt, and the defendant could not be 
enabled to defend himſelf without ſuch notice. The caſe of Barnes 
v. Prudlin (a) was an action for ſlandering a ſingle woman by 
ſaying ſhe was with child and had miſcarried, in conſequence of 
which ſhe loſt ſeveral /uitors &c: there allo the ſuitors were ne- 
ceſſarily within the plaintiff's knowledge, and the defendant with- 
out the like notice could not defend himſelf againſt the charge. 
The ſame anſwer applies to the caſe of Hunt v. Jones (5); where 
the plaintiff complained that having uſed the trade of baker 
whereby ſhe maintained herſelf, and being deſired in marriage by 
many honeſt men, ſhe by reaſon of the defendant's calling her whore 
&c loſt her marriage, and divers forbore to buy bread of her; on 


which judgment was arreſted. 


Beft in ſupport of the rule. The ſpecial damage is the giſt of 
the action where the words themſelves, as here, are not actionable, 
and therefore they muſt be laid with preciſion and proved as laid. 
Bull. Ni. Pri. 6, 7. No action lies for prevailing on another to 
withhold a voluntary donation, which is the utmoſt that is alleged 
in this caſe. It is not even ſtated that the plaintiff was a preacher, 
only that he occaſionally preached, much leſs that he was duly 
qualified as required by the 10 Arn. c. 2. In Hunt v. Jones, before 
cited, where the plaintiff merely ſtated that ſne uſed the trade of a 
baker, it was holden not equivalent to an allegation that ſne was a 
common baker. At any rate upon the authority of the caſes men- 


tioned the plaintiff ought to have ſet forth by name the perſons 


who had in conſequence of the ſlander ceaſed to give him their 
donations, it not being alleged that this was a known office, hav- 
ing a certain ſalary annexed to it. At leaſt it ſhould have been 
averred that the perſons frequenting the chapel had a right to 
exclude the plaintiff from preaching there, otherwiſe non conſtat 
that he was legally and properly removed. 


(e) 1 Sid. 396. 1 Ventr. 4. S. C. (5) Cre, Fac, 493. 


14 Lord 
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Lord:KenyoN Ch. J. I ſee no objection to this declaration. 


But in. deciding the preſent caſe I wiſh not to ſhake the authority 
of any of the caſes relied upon by the defendant, which are diſtin- 
guiſhable from the preſent for the reaſons given at the bar. 
Where a-plaintiff brings an action for ſlander by which he loſt his 
cuſtomers in trade, he ought in his declaration to ſtate the names 
of thoſe cuſtomers in order that the defendant may be enabled 
to meet the charge if it be falſe, But here the plaintiff was in 
poſſeſſion of this office; and we are to conclude upon this record 
that he was properly licenſed : but how could he have ſtated the 
names of all his congregation ? He has ſtated that in conſequence 
of the words ſpoken of him by the defendant, he was removed 
from his office, and laſt the emoluments of it, which (I think) is 
ſufficient. 
The three other Judges expreſſing the ſame opinion, the 
Rule was diſcharged. 


WaiTz againſt SMITH and Another, 


* treſpaſs for breaking and entering the plaintiff's cloſe called 

the Higher Butts in the pariſh of Barnoldſiwicł in the county 
of York, and pulling down gates there, the defendant pleaded firſt 
not guilty ; and ſecondly, a ſpecial juſtification that at the time 
when &c there was a common King's highway in through and 
over the ſaid cloſe leading from Barnoldſwick &c to Thornton &e 
in the ſaid county &c, and becauſe the gates in the declaration 
mentioned were erected acroſs the ſaid highway, which was thereby 
interrupted, the defendant pulled them down &c. The replica- 
tion traverſed the highway. At the trial before Rooke J. at the 
laſt aſſizes at York the jury found a verdict for the defendants, 
ſubject to the opinion of this Court on the following caſe. 

At the time of committing the treſpaſs the plaintiff was occu- 
pier of the cloſe called the Higher Butts as tenant to Mr. ag ſhaw. 
Previous to the year 1792 there was no common highway dver the 
laid eloſe; and in that year the highway leading from Barnold/- 
wick to Thornton in the ſaid county was ſtopped up by the Leeds 
and Liverpool canal being cut acroſs it, and a new road lead- 
ing from Barnold/wick to Thornton was then made by the Leeds 


and Liverpool canal company acroſs the ſaid cloſe called the Higher 
Butts, being then in the occupation of a different tenant, in the 
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1799. plaintiff himſelf The ſtating therefore where the chapel was, and. 

N r the nature of the emolument which the plaintiff derived from his 

again} preaching, is ſtating as much as is neceſſary to enable the defend- 
Hexr&iNG. ' 

| ant to come prepared to meet the charge; and on this ground 

the caſes cited are diſtinguiſhable from the preſent. 1 Rol. Abr. 58. 

was the caſe of ſlandering a brewer in his trade, by which he loſt 

Bis cuſtomers, without ſtating any of them by name, which was 

holden ill: but there the plaintiff muſt have known who his cuſ- 

tomers were whom he had loſt, and the defendant could not be. 

enabled to defend himſelf without ſuch notice. The caſe of Barnes 

v. Prudlin (a) was an action for ſlandering a ſingle woman by 

ſaying ſhe was with child and had miſcarried, in conſequence of 

which ſhe loſt ſeveral /uitors &c: there allo the ſuitors were ne- 

ceſſarily within the plaintiff's knowledge, and the defendant with- 

out the like notice could not defend himſelf againſt the charge. 

The ſame anſwer applies to the caſe of Hunt v. Jones (5); where 

the plaintiff complained that having uſed the trade of baker 

whereby ſhe maintained herſelf, and being deſired in marriage by 

many honeſt men, ſhe by reaſon of the defendant's calling her whore 

&c loſt her marriage, and divers forbore to buy bread of her; on 


which judgment was arreſted. 


Beſt in ſupport of the rule. The ſpecial damage is the gift of 
the action where the words themſelves, as here, are not actionable, 
and therefore they muſt be laid with preciſion and proved as laid. 
Bull. Ni. Pri. 6, 7. No action lies for prevailing on another to 
withhold a voluntary donation, which is the utmoſt that is alleged 
in this caſe. It is not even ſtated that the plaintiff was a preacher, 
only that he occaſionally preached, much leſs that he was duly 
qualified as required by the 10 Arn. c. 2. In Hunt v. Jones, before 
cited, where the plaintiff merely ſtated that ſhe uſed the trade of a 
baker, it was holden not equivalent to an allegation that ſhe was a 
common baker. At any rate upon the authority of the caſes men- 
tioned the plaintiff ought to have ſet forth by name the perſons 
who had in conſequence of the ſlander ceaſed to give him their 
donations, it not being alleged that this was a known office, hav- 
ing a certain ſalary annexed to it. At leaſt it ſhould have been 
averred that the perſons frequenting the chapel had a right to 
exclude the plaintiff from preaching there, otherwiſe non conſtat 
that he was legally and properly removed. 


(a) 1 Sid, 396. 1 Ventr. 4. 8. C. (5) Cro. Tac, 493. 
14 7 Lord 
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IN THE THIRTY-NINTH YEAR OF GEORGE 1IL 


Lord:KznyoN Ch. J. I ſee no objection to this declaration. 


But. in. deciding the preſent caſe I wiſh not to ſhake the authority 
of any of the caſes relied upon by the defendant, which are diſtin- 
guiſhable from the preſent for the reaſons given at the bar. 
Where a-plaintiff brings an action for ſlander by which he loſt his 
cuſtomers in trade, he ought in his declaration to ſtate the names 
of thoſe cuſtomers in order that the defendant may be enabled 
to meet the charge if it be falſe. But here the plaintiff was in 
poſſeſſion of this office; and we are to conclude upon this record 
that he was properly licenſed : but how could he have ſtated the 
names of all his congregation ? He has ſtated that in conſequence 
of the words ſpoken of him by the defendant, he was removed 
from his office, and laſt the emoluments of it, which (I think) is 
ſufficient. 
The three other Judges expreſſing the ſame opinion, the 
Rule was diſcharged. 


Wars againſt SMITH and Another, 


1 treſpaſs for breaking and entering the plaintiff's cloſe called 

the Higher Butts in the pariſh of Barnoldfwick in the county 
of York, and pulling down gat es there, the defendant pleaded farſt 
not guilty; and ſecondly, a ſpecial juſtification that at the time 
when &c there was a common King's highway in through and 
over the ſaid cloſe leading from Barnoldfwick &c to Thornton &e 
in the ſaid county &c, and becauſe the gates in the declaration 
mentioned were erected acroſs the ſaid highway, which was thereby 
interrupted, the defendant pulled them down &c. The replica- 
tion traverſed the highway. At the trial before Rooke J. at the 
laſt aſſizes at York the jury found a verdict for the defendants, 
ſubject to the opinion of this Court on the following caſe. 

At the time of committing the treſpaſs the plaintiff was occu- 
pier of the cloſe called the Higher Butts as tenant to Mr. ag ſhaw, 
Previous to the year 1792 there was no common highway dyver the 
laid cloſe; and in that year the highway leading from Barnold/- 
wick to Thornton in the ſaid county was ſtopped up by the Leeds 
and Liverpool canal being cut acroſs it, and .a new road lead- 
ing from Barnold/wick to Thornton was then made by the Leeds 


and Liverpool canal company acroſs the ſaid cloſe called the Higher | 
Bults, being then in the occupation of a different tenant, in the 
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place of the highway fo obſtructed. The old road was fo ſtopped 
up and the new road made by the canal company without any 
order or authority from any juſtices of the peace, and without 
applying for or obtaining the licenſe of Mr. Bag hi9 for that 
purpoſe. In September 1792 Mr. Bag ſhaw was in Craven where 
the roads lie, and then knew of the new road having been made. 
He left Craven a few days after and continued abſent till 1794. 
No complaint was made to the canal company till 179.4, when 
Mr. Bag ſhaw returned into Craven. No ſuit or proſecution was 
commenced within a year after the road was ſo diverted and 
turned. The new road has been uſed by the public in lieu of the 
old road from the time when the old road was ſo ſtopped up as 
aforeſaid until the time of committing the treſpaſs, and the new 
road is nearer and more commodious to the public than- the old 
road. At the time when the treſpaſs was committed, which was 
in the preſent year, the new road was ſtopped up by a gate and gate- 
poſts ſet acroſs it. The defendants entered into the cloſe called the 
Higher Butts by order of the canal company to whom they were 
ſervants, and pulled down the gates and poſts by which the road 
was obſtructed as aforeſaid. 

The queſtion is whether under the circumſtances ſtated the new 
road made by the canal company over the cloſe in queſtion is or 
is not a public highway ; and the verdict to be entered accord- 
ingly. 

Scarlett for the plaintiff, The queſtion turns on the conſtruction 
of the ſtatute 13 Geo. 3. c. 78. / 19. which after providing that two 
or more juſtices of the peace may with the conſent of the owner of 
the land divert any highway, ſo as to make it nearer or more com- 
modious to the public, (which part of the clauſe is clearly proſpective, 
proceeds to direct that“ where any highway &c hath been di- 
verted or turned above twelve months, either from neceſſity where 
the ſame hath been deſtroyed by floods or flips of the ground on 


which it was made &c, if new highways have been made in 


lieu thereof nearer or more commodious to the public, and the 
ſame have been acquieſced in, and no ſuit or proſecution hath been 
commenced for the diverting or turning the ſame, every new 


highway &c ſet out and uſed in the place of that ſo diverted and 


turned ſhall from henceforth be the public highway.” Now this 
part of the clauſe appears clearly to have been intended retrofpec- 
tively only, whether the words be conſidered by themſelves or 


with reference to the preceding and following words in the ſame 
and 
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and other claufes. In grammatical conſtruction the words them- 
ſelves, © have been,” © hath been &c, evidently relate to the 
paſt; and though theſe words are ſometimes improperly uſed pro- 
fpectively, yet the words © from henceforth” can only refer to the 
time of paſſing the act. If any future operation had been in- 
tended, the Legiſlature would have uſed the word © henceforth.” 
So by comparing this branch of the clauſe with what precedes and 
follows it, the ſame diſtinction will appear; for in the firſt part, 
which the Legiſlature meant ſhould operate proſpectively, the 
language is that “ when it Hall appear on the view of two Juſtices 
that any public highway (not in the ſituation before deſcribed) 
may be diverted &c, and the owner of the lands &c hall conſent 
thereto &c, it Mall and may be lawful &c; and where any ſuch 
highway &c all be ſo ordered to be ſtopped &c it all and may 
be lawful for any perſon aggrieved &c to appeal &c at the next 
general quarter ſeſſions which hall be holden &c.” Again in the 
latter part of the ſame ſection which provides for the repair of the 
new road, and which applies to both the preceding branches, the 
ſame diſtinction is preſerved ; And all perſons liable to the re- 
pair of any ſuch old highways 6c /o diverted and turned, or to be 
diverted and turned, as aforeſaid, ſhall in the ſame manner con- 
tinue liable to the repair of ſuch new highways” &c, thereby 
evidently meaning to include the retroſpective and proſpective 
proviſions before made; which renders the whole conſiſtent. 
Secondly, This conſtruction is alone conſiſtent with the general 
icope and view of the ſtatute, which embraces three objects; 1ſt, 
That of widening highways to a certain breadth, or turning them 
where they were too narrow before; and this by / 16. is com- | 1 
pulſory on the owner; and if he cannot be found, or will not agree 4 | 
tor a fair price, the value of the land taken is to be aſſeſſed by a | 
Jury under certain regulations and reſtrictions, 2dly, That of di- 1 | | 
verting highways to make them nearer or more commodious to 1 
the public; and this by the firſt branch of / 19. is to be with the 
conſent of the owner of the land taken. 3dly, To legalize roads 1 1 
which had been then uſed for twelve months preceding without 9 | 
any diſpute. Now if this latter proviſion had been intended to 1 
have a future operation, it would have been in vain to have | 9 
formed ſo many checks even to the widening of an old road, and 11 
amongſt others requiring a compenſation to be aſſeſſed by a jury 1 
even where the owner was unknown and of courſe where there by i 


could be no diſpute with him, when by this ſweeping regulation. bs 
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1799. the road might be wholly turned over his ground, and that too 
D - without any compenſation or remedy to him, provided the uſurp- 
AITE . 

again: ation continued only twelve months. According to the conſtruc- 

hues tion - contended for by the defendants, if a tenant by colluſion 
ſuffered a public road to be carried over his landlord's,grounds for 
twelve months the landlord would be bound for ever, though he 
had no notice of it, and though if he had received notice he 
could not prevent the road being uſed for more than a year if the 
tenant's term ſo long continued. But the Court will never preſume 
that the Legiſlature intended that ſuch a miſchief ſhould enſue, 
unleſs they had uſed clear and poſitive words to that effect; till 
Jeſs will they ſodecide contrary -to the grammatical conſtruction of 
the words uſed. : 

Holroyd contra, The branch of the 19th ſection alluded to 
was intended to have both a retroſpective and a proſpective ope- 
ration, which accounts for the alteration of phraſe from the for- 
mer part which was proſpective only. This being a remedial 
law, it ought to receive the moſt beneficial conſtruction for the 
public convenience. The Legiſlature thought that if a road had 
been turned over a man's ground for above twelve months with- 

| out any complaint on 'his-part, it was a fair:ground to preſume that 
no injury was done to him, and that he had acquieſced in it. And 
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this will not have the effect of converting every inſtance of uſurp- 
ation into a right by a tenant's ſuffering the public to uſe a road 
over his landlord's ground; for the proviſion only relates to roads 
diverted or turned by public authority nearer or more commo- 
N dious to the public than the old road, and in lieu of it. Neither is 
ö this proviſion inconſiſtent with the other proviſions of the Legiſla- 

; A ture in the inſtances alluded to; for the powers given by the 
16th ſection, which may be exerciſed againſt the conſent of the 
owner, are expreſsly contined to the caſe where the old highway 
is too narrow and cannot be conveniently enlarged without divert- 
-ing it. Nor can it be argued that the prouiſion in queſtion is too 
unjuſt or unreaſonable to be exerciſed in future; for if ſo, there 
was the ſame reaſon for not making it retroſpective. Then as to 
the words © from henceforth,” on which the principal ftreſs is laid, 
they are often uſed in acts of parliament to expreſs that from 
henceforth the law ſhall be ſo and ſo; and in that ſenſe it means 
here, that from henceforth where a public highway has been 
turned for above twelve months without any ſuit or proſecution 
commenced on that account, it ſhall remain a highway, But at 
any 
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any fate the treſpaſs may be juſtified under the 34 Geo, 3. c, 74. 7. 
which, after altering ſome of the proviſions of the 1 3 Geo. 3. c. 78., 
enacts that all the clauſes powers and proviſions contained in 
the ſaid act of the 13 C. 3. (except ſuch as are hereby repealed 
or altered) ſhall continue in force in the ſame manner as if the 


ſame were repeated and re-enadled in the body of this preſent ad, 


| any thing therein contained to the contrary thereof in any wile 
notwithſtanding.“ This is not worded according to the uſual 
form of ſuch clauſes, that all the other proviſions of the amended 


act not thereby altered or repealed ſhall remain in force as if the 


latter act had not been made, but as if they had been repeated and 
re- enacted therein. The effect of it therefore is to re- enact the 
clauſe in queſtion; in which caſe, it being paſſed above twelve 


months after this road had been diverted, it will legalize it by the 


retroſpective operation, which is admitted to belong to the ſame 
dlauſe in the former act. 


Scarlett in reply, as to the laſt argument ; the legal effect of 


the laſt clauſe in the 34 Geo. 3. is to incorporate the new into the 


old law, and to prevent any repeal by implication of any other 


proviſions than thoſe expreſsly ſpecified, but not to recommence 
the operation of the old law from the date of the new one further 
than the ſpecific alterations required. This is clear from this con- 


ſideration, that the new law provides expreſsly that the old law 


ſhall in all other reſpects than thoſe expreſsly altered or repealed 


remain in force: whereas by the conſtruction contended for the effect 


and operation of all the retroſpective clauſes in the old law would 
be altered, although not particularly ſpecified, which would be 
againſt the expreſs ſenſe of the Legiſlature therein declared, and it 
would make that commence in 1794 which the Legiſlature declared 
by the 82d ſect. of the former law ſhould commence in 1773. 
Lord KENTON Ch. J. I think there is no foundation whatever 
for the argument borrowed by the defendants' counſel from the 
laſt ſtatute, The Legiſlature meant that the former law ſhould 


only be altered in thoſe inſtances that are particularly mentioned 


in the latter, but that as to all others it ſhould continue in force. 


This caſe therefore muſt depend on the true conſtruQtion of the 


general highway act, 13 Geo. 3. c. 78., of which that put upon it 
by the plaintiff's counſel is (I think) the true one. That a dif- 
ferent conſtruction would be productive of groſs injuſtice is evi- 
dent to every perſon who conſiders the ſubject; for if the defend- 
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1799. ant's conſtruction were to prevail, in every caſe of a minority or of 
. the abſence of the owner, and even in other caſes where the te. 
guet nant choſe to acquieſce in a new road being uſed or to collude 
wi.ith thoſe who uſed it, the uſing of it for a twelvemonth would 
be concluſive evidence of the right againſt the owner of the lang, 
though he had no means of preventing it by bringing an action of 
treſpaſs, not being in poſſeſſion. The fair conſtruction is that in- 
ſiſted upon by the plaintiff: and without commenting minutely 
on all the words uſed in the different ſections, I think that the 
word © henceforth” is not capable of receiving any other conſtrue- 
tion. If the words of the act were doubtful, and we were to con- 
der which of the two conſtructions would work the leaſt injuſtice, 
I ſhould not heſitate to adopt the plaintiff's conſtruction; Kill leſs 
then ought we to heſitate, when by adopting the defendants' con- 
ſtruction we ſhould violate all the rules of grammar. I am there- 
fore moſt clearly of opinion that that part of the 19th ſection 
which the defendants counſel principally relied upon is only re- 
troſpective. If any jobs had been done before the act paſſed, that 
act has certainly cured them: but the Legiſlature did not mean 

to give a ſanction to any jobs in future. 

GROSE J. (a) This appears to me to be a moſt vexatious at- 
tempt on the part of the defendants to injure the plaintiff's right 
of property: and on conſidering attentively the different words 
uſed in the ſections of the act that have been pointed out, I am 
glad to find that it cannot be juſtified. The intention of the Le- 
giſlature is perfectly clear; they meant to give power to juſtices 
in certain caſes to divert roads in future, and to put an end to all 
further diſputes reſpecting thoſe that had been turned, even with- 
out authority, provided the new roads had been uſed and ac- 


quieſced in for a twelvemonth before. But there was no reaſon 
why thoſe that ſhould be diverted without authority after the act 


paſſed ſhould be conſidered as legally diverted under the act, becauſe 
whenever it ſhould be thought by thoſe who are competent to 
decide upon the ſubject that another road may be nearer or more 
commodious to the public, that act gives authority to two Juſtices 
to divert it under certain circumſtances. - All the expreſſions in the 
different ſections of the act are carefully uſed to-expreſs that in- 
tention, and to mark the difference between the future and the 
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paſt, And with regard to the other act of parliament alluded to, 
I am of the ſame opinion with the Lord Chief Juſtice. 
LAWRENCE J. It is impoſſible to raiſe a doubt on the gram- 


matical conſtruction of the words uſed in the different clauſes of 


the act; and I will not, for the purpoſe of working manifeſt in- 
juſtice, read © thenceforth“ for the word * henceforth.” 
Poſtea to the plaintiff. 


THrHoMPsoN and Another againſt CHARNOCK. 


—_— was an action of covenant on a charterparty, dated the 
11th of January 1796, between the plaintiffs, the owner 
and maſter of the ſhip Caſtor, and the defendant, by which the 
plaintiffs let the ſhip to freight to the defendant for a voyage 
« from London to the Cape of Good Hope and Bengal, both or either 
of them, and back again to London.” The principal queſtion in 
this caſe aroſe on the conſtruction of the charterparty, on de- 
murrer to the third, fourth, and fifth pleas, the argument reſpect- 
ing which is here omitted, becauſe it can be no precedent in future 
except in a caſe where the charterparty is like the preſent. But 
another queſtion of more. general concern aroſe on the ſixth plea, 
to which the plaintiff alſo demurred. Sixthly; the defendant 
pleaded that by the 29th article of the- charterparty it was agreed 
that, in caſe any difference ſhould ariſe between the parties touch- 
ing the agreement or any thing relating thereto, the {ame ſhould 
be ſettled and adjuſted by three arbitrators to be choſen &c ; that 
the ſuppoſed breach of covenant in the declaration alleged aroſe 
upon and relates to the fifth article; and that though the defend- 
ant has been ready and willing and offered to refer the ſame to 
three perſons ſo to be choſen &c the plaintiffs have altogether re- 
fuſed ſo to do. 

Giles, in ſupport of the demurrer, relied on the cafe of Mitebell 
v. Harris, 2 Veg. jun. 129., where it was ruled that an agreement 
to refer cannot take away the juriſdiction of any Court in Weft- 
minſter, and in which caſe all the former authorities were cited. 

Mood contra, In Kill v. Holliſter (a) it was ſaid if there had 
been a reference depending, it might have been a bar to the 
action. 


his power to refer the diſpute to arbitration, and the plaintiff ought 


(a) 1 HH, 129, 
not 


Now here it appears that the defendant had done all in 
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| 1799. not to be permitted to take advantage of his own wrong in wil- 
aan fully neglecting or refuſing to name arbitrators. Again i in Wel- 
again lington v. Mackintoſh (a) Lord Hardwicke, ſpeaking of a coyepant 
0 refer, ſaid © The parties might have made ſuch an agreement. 
as would have ouſted this Court' of juriſdiQion. And in Ha 
Hide v. Fenning (6) a plea (to a bill for a partnerſhip account) that 
the parties had agreed to refer all matters in difference was allowed 
by the Maſter of the Rolls. 
But The Court thought that this plea _"__ not be ſupported. 
Lord KEN TON Ch. J. ſaid, it is not neceſſary now to ſay how 
this point ought to be determined if it were res integra, it having 
been decided again and again that an agreement to refer all matters 
in difference to arbitration is not ſufficient to ouſt the Courts of 


Law or Equity of their juriſdiction. 
Judgment for the plaintiff (c). 


() 2 4th. 569. ] 5th pleas, reſpecting the conſtruction of the 
(5) 2 Bro. Ch. Caſ. 336. charterparty, as well as on the demurrer to 
(4 On the demurrer to the 3d, 4th, and | the 6th plea, 


Tueſday, EcxHarDT and Others againſt WilsoN. 
Feb. 5th, | 1 . | 


[To aſfompli TY was an action upon promiſes; to which the defendant 
"by ſe vera 


partners, the pleaded, in bar, the bankruptey of A. G. Echhardt, one of 
—_— 4 plaintiffs, and an aſſignment under it of all his debts and effects 


may plead in 


— _ for the benefit of his creditors. The plaintiffs replied that, before 
one of them, the bankruptcy of the ſaid A. G. Echhardt, he with the other 


— [f partners 


by deedaſſign Plaintiffs who were partners in trade by a deed of aſſignment, 


e dated the 11th of March 1796, after reciting that they were in- 


fects & is debted and were unable to diſcharge their debts and carry on their 
truſtees for 


200 bogone trade, aſſigned to certain truſtees all their ſtock in trade debts and 
of their cre- F : 
ditors, and effects for the benefit of all their creditors who ſhould execute the 


ſome of th 
. ſaid deed, with a power of attorney to the truſtees to ſue for and 


ditors of One 5 2 | . . 
partner do recover debts &c; averring that the names of the plaintiffs were 


"Sno only uſed for and on behalf of the truſtees, and to enable them to 
. receive the debt due from the defendant to them under the ſaid 
And. void. deed of aſſignment. To this the defendant rejoined that the bank- 
rupt at the time of executing the ſaid deed of aſſignment and his 
bankruptcy was indebted to ſeveral perſons who did not execute 
that deed, that their debts are unpaid, and that they have ſought 
relief under the commiſſion of bankrupt iſſued againſt A. G. 
Fchhardt ; wherefore the deed of aſſignment mentioned in the 
replication i is void as to A. G. Eckhardt's ſhare in the partnerſhip 
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debts and effects, and the deed of aſſignment made under the 
commiſſion of bankrupt is in full force &c. The plaintiffs de- 
murred generally to this rejoinder. | 

Lawes in ſupport of the demurrer. Firſt, The plea itſelf can- 
not be ſupported. The reaſoning in the caſes of Fowler v. 
Dunn (a) and Webb v. Fox (b), where it was holden that an un- 
certificated bankrupt might maintain trover for goods acquired by 
him after his bankruptey, applies to the preſent caſe, and ſhews that 
this action may be ſupported by the four partners, notwithſtand- 
ing the bankruptcy of one of them (his aſſignees not interfering). 
The ſame doctrine was alſo applied to two niſi prius caſes, cited in 
Webb v. Fox, by the names of Evans v. Brown (c) and Silh v. 
Oſtorne (d), which were actions of aſſumpſit. And they pro- 
ceeded on this principle that the defendant is eſtopped by his con- 
tract with the bankrupt to diſpute the right of the latter to ſue, 
There is alſo another objection to the plea, that even if the de- 
fendant can be permitted to avail. himſelf of the ſubjet-matter 
of the plea, it ſhould have been a plea in abatement not in bar. 
Secondly ; at all events the rejoinder gives no anſwer to the 
replication, It was ruled in Winch v. Keeley (e) that the aſſignor 
of a choſe in action, who is become a bankrupt, may ſue the 
debtor for the benefit of the aſſignee. And if it be argued that the 
aſſignment is fraudulent, becauſe the bankrupt partner (A. G. 
Eckbardt) had ſeparate creditors who would not be entitled to 
come in under the aſſignment which was made for the benefit of 
the joint creditors, it may be anſwered that the aſſignment be- 
ing of the partnerſhip effects, the ſeparate creditors of the 


bankrupt would not be entitled to any ſhare of the joint ſtock, 


and therefore as againſt thoſe ſeparate creditors the deed is 
not fraudulent, and none of the joint creditors appear to have diſ- 
ſented from it. | 

Walton contra, after mentioning the caſe of Marlar v. Ken- 
worthy, H. 24 Geo. 3. B. R. where it was decided that ſuch a 
plea as the preſent was properly pleaded in bar, was ſtopped by 

The Court, who ſaid there was nothing in either of the ob- 
jections. That the caſes of Webb v. Fox, and Fowler v. Dunn 


proceeded on this ground, that an uncertificated bankrupt had a 


(a) Be,. & Pul. 44. 
(% Ante, 7 vol. 391. 
(%) E/pin, N. P. 140. 


Vor, VIII. 


(4) Efpin. N. P. 170. 
(e) Ante, 1 vol. 619. 
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ſpecial property in the goods in his poſſeſſion ſubſequent to his 
bankruptcy, in reſpect of which he might maintain an action of 
trover. But that they could not govern the deciſion in the preſent 
caſe, which was an action on a contract, and that the bankrupt's 
right of ſuing to enforce that contract was veſted in his aſſignees. 


That the plea was properly pleaded in bar, becauſe it ſhewed not 


merely that there were other perſons (namely, the aſſignees of the 
bankrupt partner) who ought to have. ſued with the plaintiffs but 
that one of the plaintiffs could not ſue at all. That the rejoinder 
alſo was good, for that an aſſignment by deed by traders of all 
their effects, unleſs all their creditors concurred, was not only 
fraudulent and void as againſt thoſe creditors who did not concur 
but was an act of bankruptcy. That whether the creditors who 
did not concur were joint or ſeparate creditors was immaterial ; 
for that the funds of the partners (bankrupts) were liable to all 
their creditors, firſt to the joint creditors, . and | afterwards the 
aliquot parts to the ſeparate creditors of each. r 


Per Curiam, © 9 Judgment for the defendant. 


7 


The KING againſt WILLIAM and Joux STEAD. 


HE indictment ſtated that from time whereof &c. there was 
and yet is a certain common and ancient pack and prime way 
leading from 4 to B. for all the King's ſubjects, and that the de- 
fendants on &c unlawfully erected a certain ſtone wall upon and 
acroſs the ſame pack and prime way there leading through a certain 
wood called &c, whereby the ſaid pack and prime way was totally 
obſtructed and ſtopped up, to the great obſtruction and delay of 
the King's ſubjects going and returning over and along the faid 
highway and againſt the peace &c. On this indictment the de- 
fendants were found guilty at the General Quarter Seſſions for the 
Weſt Riding of the county of York, which Court afterwards at an 
adjourned Seſſions directed a precept to the ſheriff to abate the 
nuiſance, and afterwards at the next General Seſſions the ſame 
Court adjudged that the defendants for the ſaid nuiſance in the 
indictment mentioned be fined ſixpence eazh, and be diſcharged. 
And now, upon a writ of error brought on that judgment, it was 
aſſigned for error that the Court below had not ordered by the 


laid judgment that the nuiſunce whereof the defendants were in- 
6 | dicted 
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dicted and convicted ſhould be abated as by law is required (a). 


In ſupport of which 
France relied on the diſtinction taken in Pappincau's caſe (b), 


between permanent and tranſitory nuiſances, between ſuch things 
as are nuiſances in themſelves and ſuch wherein the nuiſance con- 


ſiſts in the improper uſe to which lawful things may be applied. 


In the caſes of tranſitory nuiſances or ſuch as ariſe from the im- | 


proper uſe of any thing three of the judges thought that there 
ſhould be no judgment to abate; it being improper (as they 
thought) to adjudge that a thing either non- exiſting at the time, 
or lawfully exiſting and only improperly uſed, ſhould be pulled 
down ; though the other Judge (Forieſcue) thought that in all caſes 
there ſhould be judgment to abate the nuiſance. But all the 
Judges ſeemed to conſider that there ſhould be judgment to abate 
that which is a nuiſance per ſe, of a permanent nature. Now 
here erecting a wall acroſs a highway muſt in the very nature of it 
be a nuiſance per ſe, and therefore there ſhould have been judg- 
ment to abate it. But it was thrown out as an objection on a for- 
mer occaſion that the indictment does not charge the nuiſance to 
be continuing. That however does not appear to be neceſſary on 
referring to analogous proceedings on writs of aſſize of nuiſance 
and quod permittat proſternere, as in Co. Entr, 92. Lib. Vel. Intr. 
tit. Nuiſance”; and Raſtall's Entr. tit. Nuiſance, p. 441.; where 
it appears to have been uſual to give judgment of abatement, 
though it was not ſtated that the nuiſance was continuing. The 
addition of theſe words, where the charge is for erecting and 
not merely for continuing the nuiſance, is only made in aggra- 
vation. Strickland v. Thorp (c), and Kendrick v. Bartland (d). 
In all theſe caſes it ſhould appear on the record that the grievance 
complained of is fully redrefſed, which cannot be unleſs the judg- 
ment to abate the nuiſance be added. In caſes of convictions on 
indictments for non-repair of roads the Court will direct writs of 
diſtringas to iſſue from time to time till the ſheriff return that the 
road is repaired, or what is now the uſual courſe till there be a 


certificate of two juſtices to the ſame effect. 
Lambe contri was ſtopped by the Court. 


(a) This caſe was brought before the | the Net Riding of Yorkire, ante, 7 vol. 468. 
Court once before in another ſhape, when (b) 2 Stra. 686. 


they intimated a ſtrong opinion upon the (e) Cro. Fac. 207, 
Point now in queſtion, R. v. The Juſtices of | (4d) 2 Mod, 253. 
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1799. Lord KENYON Ch. J. When this caſe came before us on the 
— former occaſion, we intimated a ſtrong opinion that the judgment 
_—— given below was not erroneous, and I am now clearly of the 
derten. ſame opinion. When a defendant is indicted for an exiſting 

nuiſance, it is uſual to ſtate the nuiſance and its continuance 
down to the time of taking the inquiſition; it was ſo ſtated 
in R. v. Pappineau, et adhuc exiſtit;” and in ſuch caſes the 
judgment ſhould be that the nuiſance be abated. But in this 
caſe it does not appear in the indictment that the nuiſance 
was then in- exiſtence, and it would be abſurd to give judgment 
to abate a ſuppoſed nuiſance which does not exiſt. If how- 
ever the nuiſance ſtill continue, the defendant may be again in- 
died for continuing it. But if it be, it ſeems extraordinary that 
the proſecutor did not adopt the uſual form of indictment. There 
is ſomething of novelty indeed in another part of theſe proceed- 
ings ; for it appears that before judgment was given at the Seffions 
a precept was iſſued to the ſheriff in the nature of an execution: 
then afterwards a proper judgment was given adapted to the cir- 
cumſtances of the caſe. The defendants having erected a nuiſance 
were fined by the Court ; but as there was no exiſting nuiſance, 
(for none ſuch then appeared), of courſe no judgment was given 
to abate it. | 
GRosE J. of the ſame opinion. 
LAWRENCE J. What was ſaid by Mr. J. Reynolds in R. v. 


Pappineau is deciſive, that © every judgment ſhould be adapted to 
the nature of the caſe ; where: the ereCtion is the nuiſance, there 
ought to be a demolition;” that is, where the nuiſance exiſts at the 
time of the judgment. But in this caſe the charge only is that 
the defendant at a time, which was paſt, had erected a wall acroſs 
N the highway, which was a nuiſance: but to adjudge that a nui- 
1 | ſance, which does not exiſts, ſhould be abated would not be 
| a judgment adapted to the nature of the caſe. With reſpect to 
proceedings on writs of aſſize of nuiſance &c; thoſe are caſes in 
which from the nature of the proceedings the nuiſance is ſup- 


poſed ſtill to continue. 
"5M Judgment affirmed. 
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Makryx againſt KNowLLYs. 


1 was an action on the caſe in the nature of waſte. The 
declaration. ſtated that the plaintiff was ſeiſed in his demeſne 
of and in an undivided part of certain lands &c in Wing field, Berk- 
: ire, the whole of which were in the occupation of the defendant 
who held and enjoyed the plaintiff's part as tenant to him (the 
plaintiff), yet that he (the defendant) wrongfully ploughed up & 
divers acres of meadow &c, and wrongfully felled and deſtroyed 
divers timber and other trees &c. There were other counts, not 
ſtating that the defendant held the plaintiff's part as tenant to the 
plaintiff, The defendant pleaded the general iſſue. 
On the trial at the laſt Ber//hrre afſizes before Mr. J. Heath it 
appeared that the plaintiff and defendant were tenants in common 
of the land on which the trees grew; that the defendant occupied 
the whole, having a demiſe from the plaintiff of his moiety ; and 
that he had felled many trees, all of which were of a proper age 
tor being cut. 

For the defendant it was objected that under theſe circumſtances 
this action, for misfeaſance, could not be ſupported ; for that the 
caſe muſt be conſidered in the ſame light as if the plaintiff had not 
leaſed his moiety to the defendant, the trees as part of- the inherit- 
ance not paſſing by that leaſe; and if ſo, that one tenant in com- 
mon cannot bring ſuch an action againſt another unleſs for ſome 
injury done to the inheritance, which was not pretended here, as 
all the trees were proper for being cut. That if the defendant 
could not cut trees in this ſtate, one obſtinate tenant in common 
might prevent the others taking the produce of the land. For the 
plaintiff it was contended that the defendant ceaſed to be tenant in 
common during the leaſe, and became liable to the plaintiff like 
any other leſſee. But that even, if no leaſe had been granted by 
the plaintiff to the defendant, the former might maintain this 
action on the authority of Moor 71. pl. 194. and Waterman v. 
Soper, 1 Ld. Raym. 737; in the former of which it was holden 
* by Dyer and IVe/lor that if there be two tenants in common of 
a wood, and one of them leaſe his part to the other who cuts trees 
and does waſte, he ſhall be puniſhed for a moiety of the waſte, and 
the leſſor ſhall recover a moiety of the place waſted ;” and in the 
latter it was ruled by Holt Chief Juſtice, that“ if there be two 
tenants in common of a tree, and one cut the whole tree, though 
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the other cannot have an action for the tree, yet he may have an 
action for the ſpecial damage by this cutting; as where one tenant 
in common deſtroys the whole flight of pigeons.” On the part 
of the defendant it was anſwered that in the two caſes cited it 
was taken for granted that waſte had .been committed, which wag 
not the caſe here; that in Moor it was ſtated that the leſſee “ cut 
trees and did waſte”; and the inſtance put in Lord Raymond was 
the deſtruction of the 2ehole flight of pigeons. The learned Judge 
however direQted a verdict to be taken for the plaintiff for the 


value of half the trees, giving the defendant leave to move to ſet 


it aſide and to enter a verdict for him, if this Court ſhould be of 
opinion that the action could not be maintained, 

This point was now diſcuſſed here on a motion to enter a ver- 
dict for the defendant, and the above caſes were again referred to; 
and after argument the rule was made abſolute. 

Lord KENYON Ch. J. ſaid, This verdict has neither principle or 
authority for its ſupport. The defendant cannot be in a worle 
ſituation by being tenant to the plaintiff of his moiety than he 
would have been in if the plaintiff had not demiſed to him; and 
conſidered in that point of view, this action cannot be ſupported, 
This is an action ex delicto. If one tenant in common miſuſe 
that which he has in common with another, he is anſwerable to 
the other in an action as for misfeaſance. But here it does not 
appear that the defendant committed any thing like waſte: no 1n- 
jury was done to the inheritance; no timber was improperly 
felled ; the defendant only cut thoſe trees that were fit to be cut. 
And if he were liable in ſuch an action as this, it would have the 
effect of enabling one tenant in common to prevent the others 
taking the fair profits of their eſtate. In another form of action 
the plaintiff will be entitled to recover a moiety of the value of 
the trees that were cut. | 

Rule abſolute to enter a verdict for the defendant. 

Erſkine and Manley for the plaintiff, 

Milles and Abbott for the defendant. 


IN THE THIRTY-NINTH YEAR OF GEORGE II. 


Dos on the Demiſe of Smart, and Others againſt 


ALLEN. 


8 leſſors of the plaintiff in this ejectment, which was brought 

for certain premiſes in SHroßſbire, claimed under John Wil- 
liams, who being ſeiſed in fee by his will dated the 2oth of March 
1762 deviſed them to V. Allen by words which (the leffors of the 
plaintiff contended) paſſed only an eſtate for life; and who de- 
viſed another eſtate to him for the term of thirty years. The teſ- 
tator had made a former will dated the 5th of March 1762, in 
which he had deviſed the premiſes in fee to W. Allen; from 
whom the defendant claimed. The teſtator died very ſoon after 
making his laſt will, leaving his ſiſter A. Small his heit at law, who 
died leaving a ſon, under whom the leſſors of the plaintiff claimed 
by deviſe. W. Allen the deviſee under the will of John Wilkams 
held the eſtate deviſed to him for thirty years till the expiration of 
that term, and the premiſes in queſtion till his death, which hap- 
pened lately. At the trial before Thomßſon Baron at the laſt aſſizes 
for the county of Salop the due execution of the will of the 2oth 
of March 1702 being proved, the defendant, who wiſhed to ſet up 
the will of the 5th of March preceding, offered to call a witneſs 
to prove that ſhe was in the room when the teſtator executed the 
will of the 2oth of March, and that at the time of the execution 
the teſtator inquired 2ohether it was the ſame as the former; and 


was told that it was. This evidence was objected to and the ob- 


jection allowed, and there was a verdict for the plaintiff with li- 


berty to the defendant to move for a new trial in caſe the evidence 
ought to have been received. A rule to ſhew cauſe having been 
accordingly obtained laſt term, 

Gibbs and Benyon now ſhewed cauſe againſt it. 
mitted that extrinſic evidence may be given to ſhew that a will was 
obtained by fraud : but parol evidence cannot be admitted to ſhew 
that the contents of the will are different from what the teſtator in- 
tended ; for that would be to repeal the ſtatute of Frauds (a). The 
admiſſion of parol evidence of this kind would be opening a door 
to all thoſe frauds and perjuries againſt which the ſtatute was 
meant to provide. This is not like the caſe of ſubſtituting one 


It may be ad- 


* 


(a) 29 Car, 2. c. 3. 
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paper for another to be ſigned by a teſtator ; for here there. was no 
doubt but that he was appriſed that the identical paper offered to 
him for his ſignature was intended to be his will, and he was as 
fully competent to underſtand the contents of it as any of the by. 
ſtanders. The effect then of the evidence offered was to ſhew 
that he meant ſomething different from what he knowingly figned, 
Upon the ſame ground evidence might be admitted to ſhew that 
a teſtator did not underſtand the terms which he made ule of, but 
meant to convey his property differently from what they legally 
import; a circumſtance which probably often happens; but no 
ſuch evidence could be received by a court of juſtice. In Selwin 
v. Browne (a) parol evidence of a teſtator's inſtructions to his at- 
torney in making his will, of an intention to releaſe a bond debt 
to one of two executors whom by his will he made tenants in 
common of the reſiduum of his eſtate, was holden inadmiſſible 


5 by the Houſe of Lords. 


Erſtine, Leycgſter, and Manley contra were ſtopped by the Court, 
having firſt mentioned Gofſe v. Tracy, 2 Vern. 699. and 8 Vin. Abr. 


107. | 
Lord Kenyon Ch. J. I think that this evidence ought to 


have been received. The teſtator having made one will, which 
(is admitted). was a good will, and being preſſed by certain perſons 
around him to make another will, aſked in the preſence of cre- 
dible witneſſes whether or not the ſecond will which was brought 
to him to be executed were the ſame as the firſt, which was 
anſwered in the affirmative. It turns out that it was different 
from the firſt will, and the queſtion here is whether or not that evi- 
dence ought to be received. Our deciſion will not in the leaſt 
tend to repeal the ſtatute of Frauds, or contradict the caſe of 
Selwin v. Browne. I agree that the contents of a will are not 
to be explained by parol evidence : but, notwithſtanding that act, 
evidence may be given to ſhew that a will was obtained by fraud. 
And the effect of the evidence offered in this caſe was to ſhew that 


one paper was obtruded on the teſtator for another which he in- 


tended to execute. 
GROSE J. It ſeemed to be admitted at the bar that evidence 


may be given to ſhew that one paper was ſubſtituted for another; 
and that I think is ſufficient to decide this caſe. For the evidence 
propoſed to be given was this, that when the teſtator aſked for a 


(a) Ca/ temp. Talbot 240. 4 Bro. P. C. 179. 186. 
5 duplicate 
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duplicate of his former will the perſons about him ſubſtituted 


another inſtead of it. | 
mm J. 1 himſelf of 05 ſame opinion. 


Rule abſolute. 


BARNARD againſt VauGHAN and Another, 


1* an action of treſpaſs tried at the laſt aſſizes at Winchefter before 
Lord Chief Juſtice Eyre, the only queſtion was whether or not 
the plaintiff bad committed an act of bankruptey before the treſ- 

paſs committed; as to which the facts were theſe. The plaintiff 
| had two houſes, one at Houghton i in Hampſbire, the othe: at Rich- 
mond in Surry. On the zoth of October 1797 the went away 
from the former, (and never returned to it) leaving a perſon ih 
poſſeſſion. On the 22d of November in the ſame year ſhe left her 
houſe. at Richmond, (to which, ſhe never afterwards returned, 
having previouſly put a man in poſſeſſion with directions not t61et 
any perſon i In. On the 24th of the ſame month A ſheriff's officer 
weat, there to levy under a writ of fieri facias againſt the plaintiff's 

goods, but the perſon in poffeſſion refuſed to let him in. ſaying he 
knew the object of his coming. On the part of the plaintiff it 
was inſiſted that this was not an act of bankruptcy within the 
meaning of the ſtatute 1 Fac. 1. c. 15. , a. (a), becauſe no cre: 
ditor was delayed by t the abſence of Mrs: Barnard, and that in the 
conſtruction of this act it has been holden (5), that in order to 
conſtitute. an act of bankruptcy it is neceflary that the intention of 
the debtor to delay his creditor and an actual delay ſhould both 
concur. Whereas here, whatever intention the plaintiff might 
have had to delay her creditors, no creditor was in fact delayed, 
this execution being in rem and not in perſonam. A verdict 
however was taken for the defendants, with liberty to tlie plaintiff 
to move to ſet it aſide, and to enter a verdict for her, if this Court 
ſhould be of opinion that no act of bankruptcy had been proved. 

A rule for this purpoſe was accordingly obtained in the laſt 
term, and now the ſame point was again agitated. But 


(a) Which enacts that whoever ſhall de- | 
part the realm, or begin to keep his houſe or 
Otherwiſe to abſent himſelf, &c. or depart 
from his dwelling-houſe, or make any frau- 
dulent grant of his lands or goods, to the 


Vol. VIII. Q q 


intent or whereby his creditors may be de- 
feated or delayed for the recovery of their 
juſt debts &c, ſhall be acjudged a bank- 
rupt. 

(3) Fowler v. Padget, ante, 7 vol. 50g. 
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paper for another to be ſigned by a teſtator; for here there. was no 
doubt but that he was appriſed that the identical paper offered to 
him for his ſignature was intended to be his will, and he was as 
fully competent to underſtand the contents of it as any of the by. 
ſtanders. The effect then of the evidence offered was to ſhew 
that he meant ſomething different from what he knowingly figned, 
Upon the ſame ground evidence might be admitted to ſhew that 
a teſtator did not underſtand the terms which he made ute of, but 
meant to convey his property differently from what they legally 
import; a circumſtance which probably often happens; but no 
ſuch evidence could be received by a court of juſtice. In Selwin 
v. Browne (a) parol evidence of a teſtator's inſtructions to his at- 
torney in making his will, of an intention to releaſe a bond debt 
to one of two executors whom by his will he made tenants in 
common of the reſiduum of his eſtate, was holden inadmiſſible 
by the Houſe of Lords. 

Erſtine, Leycgſter, and Manley contra were ſtopped by the Court, 
having firſt mentioned G9ſe v. Tracy, 2 Vern. 699. and 8 Vin. Abr. 
167. 

Lord KEN VON Ch. J. I think that this evidence ought to 
have been received. The teſtator having made one will, which 
(is admitted) was a good will, and being preſſed by certain perſons 
around him to make another will, aſked in the preſence of cre- 
dible witneſſes whether or not the ſecond will which was brought 
to him to be executed were the ſame as the firſt, which was 
anſwered in the affirmative. It turns out that it was different 
from the firſt will, and the queſtion here is whether or not that evi- 
dence ought to be received. Our deciſion will not in the leaſt 
tend to repeal the ſtatute of Frauds, or contradict the caſe of 
Selwin v. Browne. I agree that the contents of a will are not 
to be explained by parol evidence: but, notwithſtanding that aQ, 
evidence may be given to ſhew that a will was obtained by fraud. 
And the effect of the evidence offered in this caſe was to ſhew that 
one paper was obtruded on the teſtator for another which he in- 
tended to execute. 

GRosE J. It ſeemed to be admitted at the bar that evidence 
may be given to ſhew that one paper was ſubſtituted for another; 
and that I think is ſufficient to decide this caſe. For the evidence 
propoſed to be given was this, that when the teſtator aſked for a 


(a) Caſ temp. Tallot 240. 4 Bro. P. C. 179. 186. 
5 duplicate 
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duplicate of his former will the perſons about him ſubſtituted 
another inſtead of it. | | 
LAWRENCE J. declared himſelf of the ſame opinion. 


Rule abſolute, 


BARNARD againff Vaucnuan and Another, 


TP an action of treſpaſs tried at the laſt aſſizes at Winche/ter before 
Lord Chief Juſtice Eyre, the only queſtion was whether or not 
the plaintiff had committed an act of bankruptey before the treſ- 
paſs committed; as to which the facts were theſe. The plaintiff 
had two houles, one at Houghton in Hampſhire, the other at Rich- 
mond in Surry. On the Zoth of October 1 797 ſhe went away 
from the former, (and never returned to it) leaving a perſon in 
poſſeſſion. On the 22d of November in the fame year ſhe left her 
houſe at Richmond, (to which ſhe never afterwards returned,) 
having previouſly put a man in poſſeſſion with directions not to let 
any perſon in. On the 24th of the ſame month a ſheriff's officer 
went there to levy under a writ of fieri facias againſt the plaintiff's 
goods, but the perſon in poſſeſſion refuſed to let him in, ſaying he 
knew the object of his coming. On the part of the plaintiff it 
was inſiſted that this was not an act of bankruptcy within the 
meaning of the ſtatute 1 Fac. 1. c. 1 5. J 2. (a), becauſe no cre- 
ditor was delayed by the abſence of Mrs. Barnard, and that in the 
conſtruction of this act it has been holden (5), that in order to 
conſtitute an act of bankruptcy it is neceſſary that the intention of 
the debtor to delay his creditor and an actual delay ſhould both 
concur. Whereas here, whatever intention the plaintiff might 
have had to delay her creditors, no creditor was in fact delayed, 
this execution being in rem and not in perſonam. A verdict 
however was taken for the defendants, with liberty to tlie plaintiff 
to move to ſet it aſide, and to enter a verdict for her, if this Court 
ſhould be of opinion that no act of bankruptcy had been proved. 


A rule for this purpoſe was accordingly obtained in the laſt 


term, and now the ſame point was again agitated. But 


(a) Which enacts that whoever ſhall de- intent or whereby his creditors may be de- 
part the realm, or begin to keep his houſe cr | feated or delayed for the recovery of their 
Otherwiſe to abſent himſelf, &c. or depart juſt debts &c, ſhall be adjudged a bank- 
from his dwelling-houſe, or make any frau- | rupt. 
dulent grant of his lands or goods, tothe | (3) Fewler v. Padget, ante, 7 vol. 509. 
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The Court were clearly of opinion that no act of bankruptcy 
had been proved; for that, as far as reſpected the execution of the 
writ of fieri facias, the plaintiff's abſence from home was perfectly 
immaterial. That no creditor had been delayed in this caſe; and 
that an actual delay was as neceſſary as the intent to delay in order 


to conſlitute an act of bankruptcy. And therefore the 
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Rule was made abſolute. 


Barngs againſt HoLLOWAv. 


N an action on the caſe for ſlander the declaration ſtated that 
the plaintiff was a farmer and poſſeſſed certain lands and tene- 
ments in A. lately given to him by his father, and which were not 
mortgaged, and that the defendant maliciouſly ſpoke theſe words, 
« he (the plaintiff) cannot pay his labourers,” by reaſon of which 
one E. C. who had contracted to ſell to the plaintiff fifty buſhels 
of clover ſeed had refuſed further to deal with him, and alſo the 
ſaid E. C. and one R. P. to whom the plaintiff was then indebted 
demanded of the plaintiff to pay them ſooner than they otherwiſe 
would have done. The evidence was that the defendant had 
aſked a witneſs “if he had heard Barnes could not pay his la- 
bourers?”” A verdict was found for the plaintiff at the laſt Win- 
cheſter aſſizes, with liberty for the defendant to enter a nonſuit if 
this Court ſhould be of opinion that the evidence did not ſupport 
the count. A rule nifi for that purpoſe having been obtained laſt 
term, | 
Gibbs, on ſhewing cauſe, ſaid that the meaning of the words 
proved was the ſame as thoſe laid, though expreſſed in the form of 
an interrogatory. The defendant's intention was to affirm the 
ſlander poſitively. But 

Per Curiam, There is a manifeſt diſtinction in theſe caſes be- 
tween the ſame idea conveyed by words ſpoken affirmatively, and 
put interrogatorily. And whatever the party may mean, the 

words muſt be proved as they are laid. | 
Rule abſolute. 


Dallas and Burrough were to have ſupported the rule. 
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 SymonDs againſt Bali and Two Others. 


1 for taking the plaintiff's cattle at a common land 
called Hay. Avowry that the plea in queſtion has been im- 
memorially parcel of a cuſtomary tenement of the borough of 
Launceſton &c, of which Froft was ſeiſed in fee according to the 
cuſtom of the borough, and becauſe the plaintiff's cattle were do- 
ing damage there the defendants ſeiſed them as a diſtreſs &c. 
Plea in bar that by ſtat. 34 C. 3. (reciting that there were within 
the borough of Launcęſton common lands called Hay, the after- 
math of which had immemorially belonged to the mayor aldermen 
and free burgeſſes of the borough for depaſturing cattle from the 
time of the crops of graſs and corn being removed to the 12th of 
January in every year, but for want of proper regulations the ſaid 
paſturage produced very little benefit,) it was enacted that all the 
aftermath ſhould be veſted in the mayor and aldermen for the time 
being in truſt nevertheleſs to ſell and diſpoſe thereof, or otherwiſe 


to leaſe or demiſe the ſame by writing to any perſon &c. for the 


beſt price or rent that could be had for the ſame; that by virtue of 
the ſaid act on the 3d of Ofober 1797 the mayor and aldermen 
of the borough by their certain writing ſold and diſpoſed of the 
aftermath of the common lands called Hay to the plaintiff from 
thenceforth until the 12th of January then next for 38 /., being 


the beſt price that could be had for the ſame, by virtue of which. 


ſelling and diſpoſing the plaintiff became entitled to the aftermath 
from thence until the 12th of January; and being fo entitled he 
put in his cattle &c until the defendants Wy took and de- 
tained them &c. 
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| Replication that the mayor and aldermen did not ſell and dif- 


poſe of the aftermath to the plaintiff modo et forma &c, on which 


iſſue was joined. 

There was another plea in bar, that the mayor and aldermen 
by their certain writing demiſed the aftermath to the plaintiff, on 
which iſſue was afterwards taken. 

At the trial at the laſt aſſizes in Cornwall before GROSSE Juftice, 
it appeared that an auction was holden according to a previous 
advertiſement for the purpoſe of diſpoſing of the aftermath, when 
written conditions of ſale were produced, and the plaintiff being 


the higheſt bidder, the town clerk of the borough, who acted as 


aun for the-mayor and aldermen, wrote down his name as the 
14 purchaſer 
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purchaſer at 38 J.; and the plaintiff then gave his promiſſory note 


for the 38 J. 


It was objected that this was not a ſale or demiſe in writing, as 
required by the act of parliament and the pleas in bar, and 
the learned Judge was of that opinion; but a verdict was taken 
for the plaintiff with liberty to the defendants to move to ſet 
it aſide and to enter a verdict for them if this Court ſhould be of 
opinion that the plaintiff had not proved his pleas in bar. 

Such a rule having been obtained in the laſt term, 

Gibbs and Dampier now ſhewed caſe againſt it ; contend- 
ing that this was a fale and demiſe in writing, the town clerk 
having ſigned the agreement on the part of the corporation, and 
the plaintiff having on his part given a note in writing for the 
purchaſe-money. And they referred to the cafe of Simon v. 
Metivier, Bull. N. P. 280., where it was ruled that the entry 
by an auctioneer of the defendant's name and the price of a 
lot in a printed catalogue at an auction with the defendant's con- 
ſent was © an agreement in writing, ſigned by the agent of the 
party”, within the ſtatute of Frauds. But 

The Court (without hearing Bond, Fekyll, and Gafelee, contra) 
were clearly. of opinion, that the plaintiff had not eſtabliſhed his 
pleas in bar; ſaying that as neither the memorandum made by the 
town clerk or the note given by the plaintiff could be deemed 
a ſale or demiſe in writing, ſo neither could they be joined to- 


gether for that purpoſe. And they made the 
85 | Rule abſolute. 


DoxnaTTyY againſt BaRCLAY.. 


* defendant, on being arreſted for a debt of 101. on proceſs. 
A out of the Palace Court, gave a bail- bond to this plaintiff (an 
officer of that court) in 20/. The bail-bond having been forfeited, 
the plaintiff put it in force in the court below, and the defendant: 
removed the cauſe into this court by habeas corpus cum cauſa; on. 
which 
* obtained a 95 here, calling on the defendant 'to hew. 
cauſe why a writ of procedendo ſhould not iſſue to the writ of 
habeas corpus, on the ground that the action on the bail-bond. 
ought to be carried on in the ſame court where the original action 
was begun; and he referred to Dixon v. Heſlep, ante, 6 vol. 365. 
55 qu, 
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Conſte, who now ſhewed cauſe againſt that rule, ſaid that this 
caſe was diſtinguiſhable from that cited, becauſe there the action 
was brought by the aſſignee of the bail-bond, whereas this 
was brought by the officer to whom it was given. But 


The Court ſaid that that was immaterial ; for that the foundation 
of the deciſion in the cafe referred to, as well as in ſeveral other 
caſes (a) on the ſame point, was that the action on the bail-bond 
ought to be brought in the ſame court where the original action 
was commenced, 1n order that the Court may under the ſtatute of 
Ann (), give in a ſummary manner“ ſuch relief to the plaintiff, 
the defendant, and to the bail, as is agreeable to juſtice.” And 
that the ſame rule of deciſion had been applied to a caſe ariſing in 
the county palatine of Chefter (c). Therefore they made the 


(a) Vid. Francis v. Taylor, Barnes, 92. 
4to edition; Cheſterton v. Middlthurſt, 1 
Burr. 642; Walton v. Bent, 3 Barr. 1923 ; 
Morris v. Rees, 3 Vi. 348, and 2 Bl. Rep. 
838. 

(5) By ſtat. 4 An. c. 16. J. 20. it is enacted 
that if any perſon ſhall be arreſted by writ 
bill or proceſs iſſuing out of any of her Ma- 


jefty*s courts of record at Weſtminſter &c the 


ſheri' or other officer ſhall aſſign the bail- 
bond &c to the plaintiff &c; and if the ſaid 
bail-bond be forfeited the plaintiff may 
bring an action thereon in his own name, 
* and the court where the action is brought 


Rule abſolute. 


| may by rule of the ſame court give ſuch 


relief to the plaintiff and defendant in 
the original action and to the bail upon the 
ſaid bond &c, as is agreeable to juſtice and 
rraſon &c, and ſuch rule ſhall have the 
effect of a defeazance to ſuch bail-bond &c. 
But by ſect. 24. it is provided that that at 


and all the ſtatutes of Jeofails “ ſhall ex- 


tend to all courts of record in the counties 
palatine of Lancaßer Cheſter and Durham 
and the principality of Wales, and to all 
ether courts of record within this kingdom.” 


(e) See Cheſterton v. Middichurſt, 1 Burr. 
642. 


PARIS againſt W1LKINSON:. 


HE defendant gave the plaintiff a warrant of attorney, em- 
p i powering him to enter up judgment in an action of debt 
on bond for 4.1501. but the plaintiff entered up judgment for that 
ſum in an action of debt oz a mutuatur, on which execution was 


taken out. 


Gibbs now moved to ſet aſide the judgment and execution, on 
the ground that the judgment was not warranted by the power of 
attorney under which it was entered up. 

Garrow oppoled this in the firſt inſtance; contending that as 


it was the intention of both the parties that a judgment ſhould 
be entered up for the ſum of 4150/., and as the plaintiff had not 
exceeded that authority, the words © on bond” might be rejected, 
and then the preſent judgment might be ſupported. And that the 

Vor. VIII. R r 5 Court 
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Court need have no difficulty in ſo deciding, it being evident that 
the form of proceedings was not in, the contemplation of the 
parties when the warrant of attorney was given. 

The Court were inclined to give the plaintiff leave to amend, by 


entering up a judgment of this date: but that would not anſwer 


his purpoſe, the defendant having become a bankrupt. But 
they ſaid that they could not reject the words propoſed ; and as 


the judgment was irregular, | 
The rule was made abſolute. 


Bogkfu and Others again? BELL. 


Is was an action for money had and received brought by 

1 the plaintiffs, as agents and inſurance-brokers of the Hon. 
W. Elpbinſtone and J. Jackſon, who are the agents in England of 
C. Briſbane late commander of his Majeſty's frigate L'Oiſcau, 
W. Durban late commander of his Majeſty's frigate the Sa/danha, 
and D. O. Guion late commander of his Majeſty's ſhip Vindictive, 
to recover 944. 19s. 2 d. being part of the premium of 1051. 
paid to the defendant as an underwriter for 5 c . upon the 
policy of inſurance hereinafter ſtated. The defendant pleaded the 
general iſſue. At the trial of this cauſe before Lord Kenyon at the 
Sittings at Guildhall after laſt Michaelmas term the Jury found a 
verdict for the plaintiffs for 94 J“. 19s. 24., ſubject to the opinion 
of this Court on the following caſe. 

On the 3oth of January 1797 the above-mentioned Captains 
Briſbane, Durban, and Guion, having taken the ſhip We/fcapelle 
and her cargo as prize off the Cape of Good Hope, then bound 
upon a voyage from Batavia to Boſton, put her under the command 
of Lieutenant Macdougal of the L'Os/eau as prize-maſter, and ſent 
a letter ro Meſſrs. E/phinflone and Fackfon mentioning the capture 
of the Weſtcapelle, formerly a Dutch Eaft India ſhip but then na- 
vigated under American colours from Batavia by the name of the 
George of Baſton manned with a crew above two-thirds Dutch, 
which they ſuppoſed a lawful prize; and ſtating that as there was 
no Court of Admiralty there they were under the neceſſity of 
ſending her to Engiand for trial, and adviſing an inſurance on the 
ſhip and cargo of 40,0007. from all riſk during her paſſage to Eng- 
land. By the ſame letter it appeared that the eſtimated value of the 
prize was 150,000/. Meſſrs. E/phinflone and Fack/on in conſequence 
of ſuch orders directed the plaintiffs to cauſe the ſaid ſhip and cargo 


9 to 
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to be inſured to the extent of 40, oool., and accordingly the plaintiffs 
on the 22d of April 1797 effected a policy upon the ſhip and goods 
« at and from the Cape of Good Hope to London valued at 1 50, ooo]. 
being on ſhip and cargo; this inſurance being effected by order 
and for account of the Hon. N. Elphinſtone and J. Fackſon Eſq. 
agents for the captors at a premium of 20 guineas per cent. to 
return 84. per cent. if departs from the Cape or St. Helena with 
convoy for England and arrives.” The defendant ſubſcribed the 
policy for 500 J. and received the premium, being 1051. The 
plaintiits and Meſſrs, Ephin/lone and Fack/on effected other policies 
on the ſame ſhip and cargo for the homeward riſk to the extent in 
the whole of 48,000/7,. at the ſame premium; and after the ſhip's 
arrival in the Thames they effected other policies with the public 
inſurance offices againſt river riſks, one at the rate of 10s. per 
cent., another at I5s., and two others at 1 . per cent. premium. 
The ſhip after her capture ſailed with her cargo under the com- 
mand of Lieutenant Macdougal as prize-maſter from the Cape of 
Good Hope with convoy for Sr. Helena, where ſhe arrived and re- 
mained in ſafety for one month; ſhe ſailed from thence for Egland 
without convoy and arrived in ſafety in the Thames on the 7th of 
Auguſt 1797. The ſhip and cargo were at the inſtance of the 
- captors libelled as prize in the uſual manner in the Court of 
Admiralty as belonging to ſubjects of Holland enemies of the King 
of Great Britain, but oa the 3oth of Augu/t 1797 a claim was 
there made and entered by W. Burges on behalf of Theodore Lyman 
George Williams and Company and Samuel Gardner, all of Boſton 
in the State of Maſſachuſetts, and Clifford Crownin/hielt the maſter 
and Henry Smith and Meſſrs. Brown and Francis of Providence 
County in the State of Rhode Hand and Providence Plantation 
merchants, and reſpectively citizens of America, as the true and 
lawful owners and proprietors of the ſhip Męſicapelle and cargo, 
alſo on behalf of the officers and crew of the ſhip, and of Jonathan 
Denniſon for his private adventure; and on the 17th of March 
1798 the following ſentence was pronounced thereupon ; “ The 
Judge having heard further informations and advocates and 
proctots on both ſides thereon at the petition of Slade admitted 
the claim for the ſhip and cargo (except ſuch part thereof as is 
claimed as the property of Huibrigbi Maarbys the chief mate); 
and by interlocutory decree pronounced the ſaid ſhip and cargo 
(except as aforeſaid) to have belonged as claimed, and decreed the 
ſame to be reſtored to the claimant for the uſe of the owners and 

pro- 
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proprietors thereof; and by further interlocutory decree pro- 
nounced the goods claimed on behalf of H. Maarhys to have be- 
longed at the time of the capture and ſeizure thereof to an enemy 
of the crown of Great Britain, and as ſuch or otherwiſe ſubject 
and liable to confiſcation, and condemned the ſame as good and 


lawful prize taken by his Majeſty's ſhip of war L'Oiſcau C. Briſbane 
commander in company with his Majeſty's ſhip of war Vindictive 


D. O. Guion commander and Sa/danha V. Durban commander, 
and rejected Sl/ade's prayer as to reſerving the conſideration of 
The ſhip and cargo have 
been ſince reſtored to the claimants, and have been ſold by them; 
the former producing about 15001. and the latter about 60, ooo J. 


The goods of H. Maarbys condemned by the ſentence have been 
ſince alſo ſold by the proper officer of the Court of Admiralty, and 


after deduQting the expences of ſale have produced the ſum of 


1014 J., the invoice price thereof being about 3007. No fraud is 
1mputable either to the plaintiffs or to the captors of the ſhip and 


cargo reſpecting the inſurance in queſtion. On the iſt of Novem- 


ber 1798 the plaintiffs demanded from the defendant and other 


underwriters 18/, 19s. 10 d. per cent. as a return of the proportion 
of the premium paid by the plaintiffs to the defendant upon the 
policy 1n reſpect of the ſhip and ſuch part of the cargo as has been 


decreed to be reſtored by the above ſentence, and for this demand 


the preſent action is brought. 


Park for the plaintiffs. The aſſured are entitled to a pro- 


portionable return of premium, on the ground that the conſidera- 


tion on which it was paid to the underwriter has failed ; the in- 
ſurance having been made on the ſuppoſition that the property 
inſured was lawful prize and the property of the captors, which 


turns out in the event to be without foundation, except as to 


about a fortieth part. In Tyre v. Fletcher (a) Lord Mansfield ſaid 


&« A policy of inſurance is a contract of indemnity. The urder- 
writer. receives a premium for running the riſk of indemnitying 


the inſured, and to whatever cauſe it be owing, if he do not run 
the riſk, the conſideration for which the premium was paid fails, 
and therefore he ought to return it.” This rule applies in every 
. day's practice in policies with ſhort intereſt, as where 20 hogſheads 
of ſugar are inſured, and only 10 are ſhipped; in which caſe 
there is always a proportionable return of premium; or if none 
be ſhipped, the whole is returned. So here the Court of Ad- 


miralty 
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miralty having in effect determined that the captors had no pro- 
perty on board (with the trifling exception above noticed), the 
underwriters run no riſk but in that reſpect, and therefore cannot 
in conſcience hold the entire premium. It is true that captors 
and even agents of prize have been holden (a) to have ſuch an 
expectation of intereſt therein as that they may inſure it. But 
that is founded upon the ſuppoſition that the ſubject- matter is 
lawful prize, though till condemnation the property is not veſted 
in them. Here too the ſubject- matter was Dutch prize, and the 
ſtat. 37 Geo. 3. c. 109. J. 1. only veſts the property of Dutch prize 
in the captors after condemnation ; ſo that in the event it appears 
that they never could have recovered upon this policy. No de- 
ception was practiſed on the underwriter z and he himſelf knew 
that unleſs the ſhip and cargo were lawful prize no property could 
veſt in the captors. If the ſhip had been Joſt in the voyage by 
any peril inſured againſt, the underwriter would not. have been 
liable to the whole extent of the policy; but might have ſhewn 
that it was no prize and ſo the captors not intereſted. For though 
the proceedings of the Court of Admiralty are, generally ſpeaking, 
in rem, yet it being neceſſary for the ends of juſtice they would 
have entertained juriſdiction upon the queſtion of prize or no 
prize. Beſides, the captors might have libelled in that court for 
their head- money, in which caſe that queſtion would neceſſarily 
have come in judgment. The owners alſo might have ſued in that 
court for a reſtitution in coſts and damages for any loſs which 
their property had been ſubjected to by the unwarranted ſeizure 
of the captors. If however it be urged that that itſelf was a riſk 
againſt which the captors had a right to indemnify themſelves, 
the anſwer is, that the unlawful act of the captors themſelves was 
not one of the riſks inſured ; beſides, the Admiralty Court having 
rejected the prayer of the owners for reſerving the conſideration of 
damages ſubſequent to the capture have in effect adjudged that 
there was reaſonable ground for the detention of the ſhip by the 
captors, and conſequently they run no riſk on that account, as 
appears by the judgment of that Court. Indeed by the courſe of 
proceeding there coſts and damages are never awarded againſt the 
captors after a ſentence of reſtitution, unleſs they appear to have 
been guilty of ſome miſconduct or groſs negligence in making the 
capture or in their ſubſequent conduct of the prize. Then it will be 


(a) Le Cras v. Hughes, B. R. E. 22 Geo. 3. Park's In ur. 307, 
Vol. VIII. Sf urged 
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- urged that this being a valued policy, and ſome part being ap- 
judge prize, namely, to the extent of 1014/7. out of 40,000!. 
inſured, to which extent at leaſt a riſk was incurred by the under- 
writers, there can be no apportionment of the premium. But this 
proceeds-on miſtaking the nature of valued policies. They do not 
import that the parties are to be bound to the extent of the ſum 
inſured at all events, whether he have any intereſt in the ſubject- 
matter or not, but only that the affured ſhall not be obliged to 
prove minutely the value of his property: ſtill however it muſt 
bear ſome proportion to the ſum inſured. This doctrine was 
fully recognized by Lord Mangficld in Lewis v. Rucker (a), who 
concludes with ſaying ; It is ſettled that upon valued policies the 
merchant need only prove ſome intereſt to take it out of the 19 C. 2. 
c. 37.; becauſe the adverſe party has admitted the value; and if 
more were required the agreed valuation would ſignify nothing. 
But if it ſhould come out in proof that a man had inſured 20000. 
and had intereſt on board to the value of a cable only, there 
never has been, and I believe never will be, a determination that 
by ſuch an evaſion the act of parliament may be defeated.“ Lord 
Kenyon inclined to the ſame opinion in Flint v. Le Meſurier at 
-Guildhall (5), where the quantum of the intereſt of the aſſured 
was finally agreed to be referred. The only caſes of this kind 
where underwriters have been ſuffered to retain the whole pre- 
mium have been when the inſurance was fraudulently made be- 
yond the value of the intereſt in order to cheat them. Bur here 
fraud is negatived ; and the parties ated altogether under a 
miſtake. This being a new caſe, if there be any doubt, it ought 
to be decided in favor of the aſſured on the ruling principle 
of inſurance law, that ſuch policies are mere contracts of indemnity 
up to the extent of the riſk really incurred. 

Giles contra. The aſſured are not entitled to a return of any 
part of the premium, becauſe the policy did attach, the riſk was 
incurred, and conſequently the conſideration of the premium has 
not failed. The defendant is entitled to retain it on three grounds; 
1ſt, The aſſured had an inſurable intereſt to the amount of the 
ſum inſured, and in the event of a loſs might have recovered 
againſt the underwriter. There is a fallacy in the plaintiff's argu- 
ment that, becauſe the ſhip was not ultimately condemned as prize, 
the captors had nothing to inſure; which fallacy ariſts from not 
diſtinguiſhing between an inſurable intereſt and an abſolute in- 


(a) 2 Burr. 1167. (3) Vid. Park's In ur. zd edition. | 
| 9 defeaſible 
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defeaſible property. But it is clear the one may exiſt without 
the other, as was holden in Le Cras v. Hughes and Flint v. 
Le Męſurier. Here the aſſured had the poſſeſſion of the thing 
inſured, together with a contingent intereſt in the event of it's 
being condemned. They had alſo an immediate intereſt in the 
ſubject- matter ariſing out of their reſponſibility for the care and 
ſafety of the ſhip ; it being admitted that in caſe of groſs negli- 
gence or miſcondut the Admiralty Court would adjudge a com- 
penſation to the owners in cofts and damages. Le Caux v. Eden, 
Dougl. 594. Now if in any event the underwriters might have 
been anſwerable, it follows that there can be no return of pre- 
mium. The expectation of an intereſt in this caſe was no more 
uncertain than the profits of a conſignee of goods (a) or of an 
agent of prize, who may inſure their expected profits; and yet in 
the one caſe the conſignor may ſtop the goods in tranſitu, and in 
the other it may turn out to be no lawful prize. At any rate the 
captors might inſure, conſidered as truftees for the owners in the 
event of the property not being condemned as prize, according to 
what was ſaid by Mr. J. Gro/e in Craufard v. Hunter (b). But 
2dly, the extent of the intereſt of the afſured is immaterial in this 
caſe, becauſe this is a valued policy, wherein the parties have 
agreed on the amount of the intereft inſured. This having been 
done bona fide is concluſive between them. The very intention 
of ſuch a policy is to prevent all diſpute about the value ; it is a 
part of the contraQt itſelf; and nothing can impeach it but fraud, 
which is here negatived. In Thellufſon v. Fletcher (c) it was 
| holden that on a writ of inquiry in an action on a valued policy 
no other proof of intereſt was neceſſary than the policy itſelf. It is 
admitted that it would conclude any queſtion of difference to a ſmall 
extent of value; then where can the line be drawn? If this action 
can be maintained, it will encourage frauds; for the aſſured will 
always inſure beyond the true value in order to take the chance of 
recovering more in caſe of a loſs; while on the other hand if the 
ſhip arrives ſafe they, who alone know the real value, may recover 
back a proportionable part of the premium beyond what was really 
riſked. In Montgomery v. Eggington (d) the affured on a valued 
policy on freight was holden entitled to recover the whole amount, 
though only part of the goods were on board at the time of the 


(c) Doug. 314. 
(4) Ante, 3 vol. 362. 


(a) vid. Grazt v., Rarkinſan," B. R. M. 
22 Geo. 3. Park's Inſur. 305, 
(b) Ante, 24. 
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loſs; which eſtabliſhes the diſtinction between open and valued 
policies. And this is recognized by the Legiſlature in the 35 G. 3. 
c. 63. / 10. impoſing. ſtamps on ſea-inſurances, where there is a 
proviſo that, in caſe the ſums inſured on homeward-bound voyages 
exceed the intereſt of the aſſured to a certain amount, the com- 
miſſioners ſhall make an allowance of the ftamp-duties on the 
excels, with an exception in caſe of valued policies. zdly, At any 
rate as this was an inſurance on a foreign ſhip, it was not neceſ- 
{ary that the aſſured ſhould have any intereſt at all, it not being 
within the ſtat. 19 Geo. 2. c. 37-3 as was holden in Craufurd v. 
Hunter (a). Therefore on either of theſe grounds the plaintiff is 


not entitled to a return of premium. 


Park, in reply, ſaid that in all caſes whether of valued or open 
policies the aſſured muſt prove an intereſt; and in the former the 
policy is but prima facie evidence of the extent of it. That the 


caſe of Montgomery v. Eggington proceeded on the ground that, the 


inſurance on the freight being entire, the ſhip-owner had a right to 
inſure the whole of his expected gain as ſoon as the ſhip had begun 


to earn her freight. And that the caſe of Craufard v. Hunter did 
not apply, that being an expreſs infurance on Dutch property on 
board Dutch ſhips: whereas this was inſured as Eng/i/þ property, 


become ſuch by capture; and therefore it was neceſſary by the 
ſtat. 19 Geo. 2. c. 37. to prove an intereſt in the aſſured. 

Lord KENYON Ch. J. Although this is a caſe of great value, 
and new ein ſpecie, I am inclined to give my opinion on it now, 
it being a caſe of conſiderable expectation and of little difficulty. 


At the trial of this cauſe J adopted an opinion unfavorable to the 


plaintiff's claim: before I left the court indeed I began to doubt 
whether 1 had not formed my opinion too haſtily; I therefore 


poſtponed coming to any concluſion until I had heard the caſe 
argued: but now having had great aſſiſtance from the counſel on 
both ſides, and having confidered the caſe more attentively than 


almoſt any other that ever came before me, I conteſs that the firſt 
impreſſions which the caſe made upon my mind have not been 


removed. I will not enter into a diſcuſion of either of the two 


laſt points made by the defendant's counſel, becaule the firſt alone 
farniſhes, in my opinion, an anſwer to this action. And I am 


the more ſtrongly fortified in that opinion by confidering what 
has not been as well as what has been urged by the counſel in 


reply; for it is obſervable that the plaintiff's counſel did not even 


(a) Ante, 24. 5 
attempt 


\ 
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attempt to give any anſwer to the firſt point made by the defend- 
ant, as if conſcious that it was unanſwerable. The real queſtion 
in this caſe is one of the moſt ſimple that can be ſtated; it is 
merely this, whether the aſſured had or had not any intereſt, This 
ſhip was captured by the captains of the ſhips mentioned in the 
caſe, who were acting in the ſervice of their country, and on 
whoſe conduct there is not the ſmalleſt imputation ; they had the 
poſſeſſion of the property inſured, and from that poſſeſſion certain 
rights and duties reſulted. If it were a legal capture the captors 
wereentitled; if the capture were improperly made, they were liable 
to be called to an account in the Court of Admiralty, where they 
might be amerced in damages and coſts. They had therefore a 
right to inſure themſelves againſt the deciſion that might have 
loaded them with damages and coſts. It was important to them to 
take care that there ſhould be ſomething forthcoming to anſwer 
for the amount of thoſe damages. On this ſhort ground therefore 
I am clearly of opinion that the aſſured had an inſurable intereſt, 
that the riſk was begun, and that there can be no return of 
premium. | 

GROSE J. This is a claim by the plaintiffs for a return of pre- 
mium on the ground that the aſſured had no inſurable intereſt in 
the property. But it would be opening a ſource of infinite litiga- 
tion if we were to decide that this action could be maintained, and 
that a portion of the premium ought to be returned in the event of 
it's appearing that the aſſured had not an intereſt up to the extent 
of the inſurance. Three anſwers have been given to this caſe by 
the defendant's counſel: of the two laſt I ſhall only ſay that they 
are important, and will deſerve much conſideration when it be- 
comes neceſlary to decide on them; but here it is not neceſſary to 
give an opinion upon either of them. With regard to the firſt, 
it ſeems to me that the whole difficulty has ariſen from confound- 
ing an abſolute indefeaſible intereſt with an inſurable intereſt. It 
is not pretended that the aſſured had the abſolute property in the 
ſubject of inſurance; neither need they have ſuch property to 
make the policy legal; it is ſufficient if they had an inſurable in- 
tereſt. And according to what was ſaid by Lord Mansfield in the 
caſe of Le Cras v. Aughes they certainly had an inſurable intereſt, 
If they had ſucceeded in the Court of Admiralty, it will be admitted 
that they had an inſurable intereſt : and in caſe of their not ſuc- 
ceeding there, there were events in which they might be made 


anſwerable, and againſt which it was competent to them to inſure, 
Vol. VIII. . am 
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Jam therefore ſatisfied that they had an inſurable intereſt in the 
ſubje& inſured ; and this is a full anſwer to the preſent action. 
LAWRENCE J. The cafe turns on this ſhort queſtion, whether 
or not the aſſured had an intereſt which they might inſure ? Did 
they mean to game? or was not there a loſs againſt which they 
might indemnify theinſelves by a policy of inſurance? I do not 
mean a certain, but a poilible, loſs. Now it has been ſhewn that 
this was a caſe in which the Court of Admiralty might have decreed 
them to pay damages and coſts, and that is ſufficient. It might 
be aſked, in the language of Lord Mangfeld in Le Cras v. Hughes, 
* had not the inſured ſuch an intereſt in the ſhip coming home as 
to entitle them to an indemnity?” I think that they had, and 


therefore that the plaiutiffs are not entitled to a return of premium. 
Poſtea to the defendant. 


SANDERS a9@7f KENTISH and HAWKSLEY., 


11s was an action of afſumpſit for not transferring 3000 /. 

4 per cents. into the plaintiff's name at the opening day in 

April 1795. On the trial at the fittings aſter laſt term before 

Lord Kenyon a verdict was found for the plaintiit for 2820 /., ſub- 
ject to the opinion of this Court on the following caſe. 

On the 1ſt of December 1794 the plaintiff, being poſſeſſed of 
the ſum of 3000 J. 4 per cent. annuities, executed to the defendant 
Kenti a letter of attorney, empowering him to ſell the ſame and 
to apply the produce for his own benefit ; in conſideration of which 
Kentiſh and the defendant Harolſley as a ſurety for Kentiſh ſigned 
an engagement or undertaking, whereby they engaged “ on 
the opening of the 4 per cents. conſols to transfer 3000 J. 4 per 
cent. annuities in the name of the plaintiff in lieu of the ſame 
ſum ſold by him on account of Kentiſb.“ On the 3d of December 

794 the defendant Kentifh, by virtue of the letter of attorney, 


ſold and transferred the ſaid ſtogk to three different perſons for 


2510/1, 55., which he received for his own uſe. No ſtock has 
been transferred to the Plaintiff according to the above agreement. 


The defendants at the*time of making the agreement to transfer 
the ſtock as aforeſaid were fret, nor was either of them, poſſeſſed 


2 2 


of or entitled to in Sheir” ei er of their own name or names or 
in the name or atis of - A teilte or truſtees to their or either of 


their uſe of any {ach Nock is in the contract or agreement men- 


tioned, or wy A fer cent”: annuities whatſoever. The queſtion is 
whether 
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whether the plaintiff is prevented from recovering by the ſtatute 1799. 
7 Geo. 2. c. 8. % 8. (a). f 8 


SANDERS 


Bayley for the plaintiff, The contract of the defendant to re- bs, ol 
place the ſtock which he had borrowed of the plaimiff is not 
within the act of parliament. The object and title of the act are 
to prevent the infamous practice of flock-jobbing ; which is a ſpecies 
of gambling by making pretended contracts for the ſale or pur- 
chaſe of ſtock at certain periods, without any ſtock being really 
ſold or transferred or intended to be ſo between the parties, but 
the difference of the value of the ſtock at the reſpective periods of 
ſale and repurchaſe is paid by the firſt buyer or ſeller according to 
the fluctuations of the market in the mean time. Now nothing 
of that kind was in contemplation in this caſe ; it was not the ob- 
ject of the defendant to ſpeculate, nor of the plaintiff to benefit 
himſelf but only to make a bona fide loan of the ſtock. The 
preamble of the 8th ſection ſtates the miſchief intended to be pre- 
vented to conlift in perſons /el/ing and diſpaſin g of ſtock or other 
ſecurities of which they are not poſſeſſed. Now this was not 2 
ſale but a loan of the ſtock of zohich the plaintiff wat poſſeſſed. 
Though it is a contract for /ransferring ſtock, which is one of the 
words uſed in the enacting part, yet that evidently means a tr an/- 
fer upon a ſale, and not upon a loan, and by one who is not poſ- 
ſeſſed of the ſtock. And though the word or be uſed in the be- 
ginning of the clauſe, as if to diſtinguiſh between “ buying, ſell- 
ing, aſſigning, or transferring,” ſtock, yet the word and is imme- 
diately afterwards uſed to couple the ſame words, and to ſhew that 


(a) Sect. 8. And whereas it is a frequent Sect. 11. Provided that nothing in this 
and miſchievous practice for perſons to ſell act contained ſhall extend or be conſtrued to 
and diſpoſe of ſtocks or other ſecurities, of | extend to hinder or prevent any perſon or 
which they are not-poſſeſſed ; be it enacted | perſons from lending any ſum or ſums of 
that all contraQts and agreements whatſoe ver, | money on any public or joint ſtock or other 
made and entered into for the buying ſelling | public ſecurities whatſoever, or any part 
aſſigning or transferring of any public or | ſhare or intereſt therein, or to prevent or 
joint ſtock or ſtocks or other public ſecurities hinder any defeazance contract or agreement 
whatſoever, or of any part ſhare or intereſt | being made and entered into for the redeli- 
therein, whereof the perſon or perſons con- vering aligning or transferring of ſuch pub- 
tracting or agreeing, or on whoſe behalf the | lic or joint ſtock or other public ſecurities, 
contract or agreement ſhall be made, to ſel] | or any part ſhare or intereſt therein, upon 
aſſign and transfer the ſame, ſhall not at the the repayment of the ſum or ſums of money | 
time of making ſuch contract or agreement which ſhall hare been lent and borrowed 9 
be actually poſſefled of or entitled unto in his thereupon, wita inteteſt for the ſame, ſo as 3 
her or their own right, or in his her or their no PreMinm or other conſiceration whatſo- \ 
2 — SES or Dames. 02 in the name or | © be paid to or received by the perſon cr | 
names of a truſtee or truſtees to their uſe, perſons lending ſuch money for or in nt 
ſhall be null and void to all intents and pur- i1deration of ſuch Joan more than legal in- 
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they were intended to be uſed in the ſame ſenſe. Belides, the de- 
fendant after the transfer of the ſtock to him became a truſtee of 
ſo much ſtock for the benefit of the plaintiff; and therefore the 
contract would be legal by the very words of the ſame clauſe. 
But at all events this caſe falls within the exception of the 11th 
ſection, whereby it is enacted that the former proviſions ſhall not 
extend to prevent any contract for the redelivering aſſigning or 
transferring of ſuch public ſtock upon the repayment of the money 
borrowed thereon. In Tate v. Wellings (a) under ſimilar circum- 
ſtances this objection was not taken, though the caſe was much 
conſidered; and there Lord Kenyon treated it as 4 loan and not as 
a ſale of ſtack. 5 

Mood contrà. It is true the firſt object of the act was to pro- 
vide againſt ſtock-jobbing properly ſo called, againſt which the 
firſt proviſions are directed: but that was not the only object; for 
the act was meant to extend to caſes like the preſent, which though 
they might ſometimes be intended boni fide, yet (the Legiſlature 
were apprehenſive) would be made a cover for ſtock-jobbing. It 
is not unuſual for the enacting clauſe to extend beyond the terms 
of the miſchief recited; and here the 8th ſection does ex- 
preſsly prohibit contracts for transferring of ſtock by perſons who 
were not poſſeſſed of it at the time, which applies to the ſituation 
of the defendant in this caſe, This tranſaction is alſo contrary to 


the ſpirit of the act; for the Legiſlature, having ſpecifically ex- 


cepted certain caſes from the operation of the general words, mult 
be taken to have intended to, exclude all other exceptions, Now 
the 11th ſection only extends to the caſe of a mortgage of ſtock, 
where money is lent upon any public ſtock; in that caſe it pro- 
vides that the act ſhall not extend to prevent any agreement for 
the redelivering, aſſigning, or transferring, of /uch public ſtock 
upon the repayment of the money /ent and borrowed thereon. 
This therefore does not apply, to a caſe where the ſtock has been 
actually fold and the money paid to the borrower, who undertakes 
without having any ſtock in poſſeſſion to replace a certain quantity 
at a given time. And beſides there is a ſtipulation in the ſame 
clauſe that no more than legal intereſt ſhall be paid on ſuch loan : 
whereas here the lender might gain conſiderable advantage in caſe 
of the riſe of ſtock in the meantime beyond the legal intereſt, 
It is in effect a mere wager, the quantum of which depends on the 


fluctuation of the price of the ſtock. This queſtion did not ariſe 


' \ 
(a) Ante, 3 vol. 531, 
4 on 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 


on the ſtate of the pleadings in Tate v. Wellings (a); the only 
queſtion there was on the ſtatute of uſury. It is no anſwer in ſuch 
a caſe that there was no intention in the parties to break the law; 
if they have.in effe done ſo, they muſt abide the conſequences. 
Lord KENyYoN Ch. J. It is impoſſible to read this caſe without 
feeling great indignation at the conduct of the defendant Kentiſh. 
The caſe is ſhortly this; the defendant Kentiſb, who is a ſtock- 
broker, and who was therefore moſt probably acquainted with the 
ſtatute on which his counſel has now relied, applied to the plaintiff, 
a clergyman, who was probably ignorant of that law, .and obtained 
from him a loan of 3000 J. ſtock, on an undertaking to replace 
the ſame ſtock on a given day; from this tranſaction the plaintiff 
was to derive no advantage whatever; the plaintiff gave him a 
letter of attorney empowering him to ſell the ſtock; he then put 
the money into his pocket, and when the day of payment arrived 
refuſed to pay the plaintiff, inſiſting that the ſtatute of Geo. 2. ren- 
dered the contract void, and that therefore the plaintiff cannot 
enforce that contract in a court of law. To be ſure if ſuch were 
the poſitive proviſions of that ſtatute, the conſequence muſt follow 
however hard it might preſs upon the plaintiff, But before we aſ- 
ſented to ſo monſtrous a propoſition we would look with eagle's 
eyes into every part of the ſtatute to ſee that ſuch was the inten- 
tion of the Legiſlature, Their intention is to be collected from 
the whole act taken together. The act is intitled * An act to 
prevent the infamous practice of ſtock-jobbing” : but if the de- 
fendant's objection were to prevail, the title of the act ought to be 
altered, and it ſhould run thus, An act to encourage the wicked- 
neſs of ſtock-jobbers, and to give them the excluſive privilege of 
cheating the reſt of mankind.” On conſidering the whole of the 
act together I am clearly of opinion that its object was only to 
prevent gambling in the funds; but the Legiſlature did not mean 
to prohibit a loan of ſtock and an undertaking to replace it. I do 
not think that this caſe comes within the meaning of the prohi- 
bitory clauſes in the act, but it is within the exception in the laſt 
ſection. | 
GRosE J. and LAwRENCE J. of the ſame opinion. 
Poſtea to the plaintiff. 


(a) Ante, 3 vol. 531, 
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CASSERES againſt BELL, 


F- an action on a policy of aſſurance the defendant pleaded 

ſeveral pleas, and among the reſt the two following, And 
for a further plea &c. “ that the ſaid Samuel Van Fofras (the plain- 
tiff) is an alien born in foreign parts, to wit, at Holland out of. the 
allegiance of our lord the King, and under the allegiance of a 
foreign ſtate, to wit, of the republic of Holland, to wit, at London 
aforeſaid in the pariſh and ward aforeſaid; and the ſaid defendant 
further ſays that long before and at the time of exhibiting the bill 
of the ſaid plaintiff the perſons exerciling the powers of govern- 
ment in Holland were and {lill are at open war with and the ene- 


mies of our faid lord the King, to wit, at London aforeſaid in the 


pariſh and ward aforeſaid, and this he is ready to verify ; where- 
fore he prays judgment if the ſaid plaintiff ought to have his afore- 
ſaid action thereof maintained againſt him” &c. And for a fur- 
ther plea &c. that the plaintiff is an alien born in foreign parts, 
to wit, in the French Netherlands, out of the allegiance of our 
lord the King and under the allegiance of a foreign ſtate, to wit, 
of the French King &c; that long before and at the time of exhi- 
biting the plaintiff's bill the perſons exerciſing the powers of go- 
vernment of France were and ſtill are at open war with and the 
enemies of our lord the King to wit at &c. 

To theſe two pleas the plaintiff demurred generally. 

Giles in ſupport of the demurrer. The two pleas of the de- 
fendant cannot be ſupported, becauſe they do not ſhew that the 
plaintiff is in ſuch a ſituation that he cannot bring a perſonal ac- 
tion. They ſhould have ſtated that the plaintiff is an enemy of 
our King : his having been born out of the King's allegiance does 
not incapacitate him from ſuing here, even though the govern- 
ment to which he owes a natural allegiance 1s at war with this 
country. An alien friend may bring a perſonal action in this 
country. Watford v. Maſham, Moor 431. If theſe pleas were 
ſufficient to deprive the plaintiff of his right of ſuing, moſt of the 
foreigners in this country would be equally incapable of ſuing, 
though reſiding here under letters of ſafe conduct from our King. 
The pleas ſhould have negatived the plaintiff's reſiding here under 
letters of ſafe conduct. In Openheimer v. Levi (a) it was expreſsly 


(a) 2 Str. 1082. 
ruled 
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ruled that it was neceſſary in ſuch a plea to ſtate that the plaintiff 
is an alien enemy; and that reſolution is conformable with all the 
precedents. | 

Mood contra. In ſuch a plea as the preſent it is ſufficient to 
ſtate that the plaintiff owes allegiance to a ſtate or ſovereign that 
is at enmity with our King, In Raft. Ent. 605. there is a prece- 
dent of a plea which ſtates that the plaintiff was born in a foreign 
| Nate at enmity with our King, without adding that he was an alien 
enemy (a). And in Thel. Dig. lib. 1. {17 and 18, there are 
ſimilar precedents, Here it is ſtated in the firſt of theſe pleas that 
the plaintiff was born in Holland out of the allegiance of our 
King and that the perſons exerciſing the powers of government 
in Holland are at open war with and the enemies of our King, 
which is ſufhcient. The ſame is ſtated in the other plea, only ſub- 
ſtituting France for Holland. If the plaintiff have any letters of 
ſafe conduct from our King, that may be replied by the plaintiff: 
but is not neceſſary to negative that in the defendant's pleas. 
It was not negatived in the caſe of Brandon v. Neſbitt, ante, 
6 vol. 23. 

Lord KENVYON Ch. J. After conſulting the authorities on this 
ſubject, I am of opinion that theſe pleas cannot be ſupported. 
There is a precedent of a plea of this kind in Derrier v. Arnaud, 
reported in 4 Mod. 405, the original record of which we have ex- 
amined. And according to that it ſeems that as this is an odious 
plea, the defendant muſt ſtate every thing that can ouſt the plain- 
tiff of his right of ſuing. It is there ſtated that the plaintiff was 
born in France, of foreign parents, and that he came into this 
kingdom without letters of ſafe conduct &c; negativing every 


preſumption that could ariſe in favor of the plaintiff's right to 


ſue. When I firſt read this caſ2 it occurred to me that, on prin- 
ciple, it was not neceſſary to negative all theſe facts in the defend- 
ant's plea: but the caſe in 4 Mod. and that cited from Sir F. 
Strange have removed my doubts; they ſhew that the plaintiff is 
not driven to reply any of theſe facts, for that the defendant muſt 
negative them in his plea. 

LAWRENCE J. There is another caſe, in 1 Ld. Raym. 282. 
Wells v. Williams, which ſhews that it is neceſſary for a defendant, 
who pleads that the plaintiff is an alien enemy, to ſet forth all thoſe 
facts in his plea that negative the plaintiff's right of ſuing here. 

| Judgment for the plaintiff, 


(a) But it does negative the plaintiff's having letters of ſafe conduct. 
7 
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CASES IN HILARY TERM 


DAN again// NEWHALL-. 


Fo debt on bond for 200/7., the defendant (after craving oyer 
of the-bond, which appeared to be a joint and ſeveral bond 
executed by the defendant and one C. Taylor, conditioned for the 
payment of 100/7. to the plaintiff on the 23d of March 1796,) 
pleaded that while the bond remained in force and before the ex- 
bibiting of the plaintiff's bill, to wit, on the 1ſt of Ofober 1796 
by a certain indenture made between the ſaid C. Taylor of the firſt 
part, certain other perſons whoſe names were thereto ſubſcribed 
and ſeals affixed of the ſecond part, and . Fenna and C Buckley 
of the third part, the plaintiff for the conſiderations therein con- 
tained releaſed and diſcharged C. Taylor from this writing obligatory 
and of and from any debt or ſum of money due and owing to the 
plaintiff from C. Taylor thereon. The plaintiff replied that he did 
not releaſe C. Taylor modo et forma, on which iſſue was joined. 
At the trial at the laſt Che/ter aſſizes the caſe appeared to be thus. 
The defendant had become ſurety for Taylor to the plaintiff in 
the bond for 200 J. Taylor, becoming inſolvent, by the deed of the 
1it of October 1790, aſſigned over all his effects to Fenna and 
Buckley in truſt for themſelves and all the other creditors who 
The plaintiff, one of the creditors, 
In 


ſhould execute the deed. 
executed the deed, and received a dividend under it of 48 /. 
the deed was contained a covenant by the creditors that © they 
would not ſue arreſt implead or proſecute Taylor his executors or 


adminiſtrators or his or their goods &c for or on account of any 


debt &c, and in caſe any of the ſaid creditors ſhould ſue &c thoſe 
preſents ſhould be a ſufficient releaſe and diſcharge to all intents 
and purpoſes both at law and in equity to and for the ſaid C. 
Taylor his executors &c, and he and they ſhould be and were 
thereby acquitted releaſed and diſcharged againſt them the ſaid ere- 
ditors &c, and as ſuch ſhould and might be pleaded in bar by him 
the ſaid C. Taylor &c.“ 

It was contended by the plaintiff that, as the bond on which 
the action was brought was joint and ſeveral, this deed was not 
a releaſe even as to Taylor and could not be pleaded as ſuch, 
though as between 'the plaintiff and Taylor it might operate and 
have the effect of a releaſe if Taylor only had become bound; 


and that, though the iſſue in form was whether or not the plaintiff 


had releaſed Taylor, the real queſtion to be decided was whether 
8 | 


OT 
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or not he had releaſed the defendant. To this it was anſwered on 
the part of the defendant that the only iſſue on the record was 
whether or not the plaintiff had releaſed Taylor; as to which it 
was inſiſted that the covenant in the deed of aſſignment muſt be 
taken to be a releaſe. The plaintiff was nonſuited, with liberty to 
bim to move to ſet aſide the nonſuit and to enter a verdict for him 
if this Court ſhould be of opinion that he was entitled to a verdict. 

Leyceſter obtained a rule in the laſt term, calling on the defend- 
ant to ſhew cauſe why the nonſuit ſhould not be ſet aſide and a 
verdict entered for the plaintiff; againſt which 

Migley now ſhewed cauſe. The only queſtion before the Court 
is whether or not the plaintiff releaſed Taylor; that is the iſſue 
joined, and if the plaintiff had thought the matter alleged in the 
plea, immaterial he ſhould not have taken iſſue on it. On referring 
to the authorities on this ſubjeCt it will be found that the plea is 


in ſubſtance good, becauſe a releaſe to one of two joint and ſeveral 


obligors is a releaſe to both. Co. Lit. 232. a; Everard v. Herne, 
Lit. Rep. 191; 18 Vin. Abr. Releaſe,” G. a. pl. 1; 4; 5; Scot 
v. Littleton, 1 Keb. 936. So in Lacy v. Muaſton (a) it was holden 
that © where a covenant is joint and ſeveral, a releaſe to one of the 
covenantors is a releaſe to all.” And in Clayton v. Kynafton (b), 
the Court held that where two are jointly and ſeverally bound a 
releaſe to one diſcharges the other. If the obligee make one of 
two co-obligors executor and leave aſſets, the debt is fatisfied. 
Fryer v. Gildridge, Hob. 10., and Moor 855. And though in 
Denys v. Payne, as reported in March gz, it was ſaid that where 
an obligee ſued one of two joint and ſeveral obligors and entered 
a retraxit againſt him it was only in the nature of an eſtoppel, of 
which the other ſhould not take advantage; yet as reported in 
Sir WW. Jon. 458. it was ſaid that on {hat qugſlion no opinion was 
given; and according to the report of the ſame caſe in Cro. Car. 
551, Croke J. ſays merely that © He inclined to be of that opinion.“ 
And in Parker v. Sir J. Lawrence, Hob, 70. it was holden that a 
nonſuit, noli proſequi, or releaſe, or other diſcharge of one defend- 
ant diſcharges the reſt. The ground of this application 1s that the 
deed of 1796 only contained a covenant not to ſue Taylor, and 
therefore cannot be conſidered as a releaſe; but it amounts to 
more than a covenant not to ſuc, for it is expreſsly covenanted 
that if any of the creditors ſhould ſue the deed ſhould be a ſuf- 


| (a) 1 Ld. Roym. Gg. (2) Sali. 574. 3 
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ficient releaſe, and as ſuch might be pleaded in bar by Taylor. In 
1 Rol. Abr. 939. L. 2. it is ſaid if the obligee covenant not to ſue 
the obligor before ſuch a day, and if he do that the obligor ſhall 
plead this as an acquittance and that the obligation ſhall be void 
and of none effect, this is a ſuſpenſion of the debt, and by conſe- 
quence a releaſe. And this doctrine was recognized by Buller J. 
in Smith v. Mapleback, ante, 1 vol. 446. In Ayliff v. Scrimſbire (a), 
-where- the . defendant pleaded to debt on bond a letter of licenſe 
to go abroad for ſeven years and a covenant by the plaintiff not 
to ſue, and if he did that the defendant ſhould be diſcharged and 
.releaſed of the debt, the Court held that it was no defeazance 
but only a covenant not to ſue within a particular time, but that 
if -it had been a covenant perpetual it would have been an abſolute 
releaſe. The ſame diſtindtion was alſo taken in Deux v. Fefferies, 
Cro. Eliz. 352. So in Carvell executor v. Edwards (6) in debt 
on a judgment the defendant pleaded an aſſignment, to which the 
plaintiff's teſtator the defendant and his creditors were parties, by 
which the defendant aſſigned over his houſe &c to be fold for the 


benefit of his creditors, who upon receipt of their proportions 


were to.give a releaſe of all matters &c, and who agreed that 


-until- the houſe was ſold they would not ſue the defendant under 


penalty of forfeiting their debts, it was holden that this was a 


-defeazance and might be pleaded in bar. Now in this caſe the 


words of. the deed are ſtronger than thoſe, the covenant being that 


if any of the creditors ſhould ſue Taylor the deed ſhould be a re- 


leaſe to all-intents and purpoſes both at law and in equity and as 
ſuch might be pleaded in bar. 


Leyceſter contra. The foundation of the defendant's argument 


is that the deed of aſſignment executed in 1796 was a releaſe to 


Taylor, and therefore it was a releaſe alſo to the defendant. But 
the fallacy of the argument conſiſts in treating this as a releaſe, and 
in confounding this which is only a conſtructive releaſe, ariſing out 
of a covenant not to ſue, with a formal and abſolute releaſe. It 


may be admitted that if the plaintiff had formally releaſed Taylor, 


he would alſo thereby have releaſed the defendant. And therefore 
the plaintiff was obliged to take iſſue on the defendant's plea; for 
if he had demurred, it would have been conſidered as a formal and 
technical releaſe to Taylor, and conſequently binding on the plain- 
tiff. But this is not a releaſe to Taylor; it only operates qua a 


(4) 1 Show. 46. (5) 1 Show. 330; Carib. 210 ; Hell's Rep. 541. 
4 releaſe. 
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releaſe, If Taylor himſelf had been ſued, he could not have 
pleaded that the plaintiff had relegſed him, though he might have 
pleaded this deed in bar, which, as between thoſe parties, would 
have operated qua a releaſe ; but even that is only permitted in 
order to avoid a circuity of action: but where the obligee enters 
into a covenant not to ſue one of two joint and ſeveral obligors, 
the covenant cannot be pleaded in bar to an action on the bond. 
All the caſes cited by the defendant (except that of Lacy v. Kyna/- 
tort) may be divided into two claſſes ; iſt, thoſe, where the obligec 
has aQually releaſed one of ſeveral obligors, and there certainly it 
is a releaſe to all the obligors ; 2dly, thoſe where the obligee has 
covenanted with a ſole obligor not to ſue, and there to prevent a 
.circuity of action the covenant may be pleaded qua a releafe to an 
action on the bond. But in Fitzgerald v. Trant, 11 Med. 254., 
and Lacy v. Kynaſton, Holt's Rep. 178., 1 Ld. Raym. o., and 
12 Mod. 551., the diſtinction between a covenant not to ſue a ſole 
obligor and one of ſeveral obligors is taken ; in the latter it is ſaid 

% H. is bound to B., and B. covenants never to put the bond in 
ſuit againſt A.; if afterwards B. will ſue A. on the bond, he may 


plead the covenant by way of releaſe. But if A. and B. be jointly 


and ſeverally bound to C. in a ſum certain, and C. covenant with 
A. not to ſue him, that ſhall not be a releaſe but a covenant only; 
' becauſe he covenants only not to ſue A., but does not covenant 
not to ſue B.; for the covenant is not a releaſe in its nature, but 
only by conſtruction to avoid circuity of action; for where he 
covenants not to ſue one, he ſtill has a remedy, and then it ſhall 
be conſtrued as a covenant and no more.“ 
Lord KENYoON Ch. J. The laſt caſe, to be ſure, removes all 
difficulty on this ſubject, and is a direct authority in favour of the 


plaintiff. I had only been doubting in my own mind on the ſtrict 
law of the caſe; for that the honeſty and juſtice of it are with the 
plaintiff cannot be doubted. Even if the defendant had ſucceeded. 


here, a Court of Equity would have given the plaintiff full relief. 
But I am glad to find by the two caſes cited by the plaintiff that 
we are fully warranted in deciding in favor of the plaintiff on 
legal grounds. 7 

Der Curiam, Rule abſolute, 
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Ex parte Tromas Evans. 


A on a former day obtained a rule calling upon Thomas 
Aris the governor of the houſe of correQion for the county 
of Middleſex to ſhew cauſe why a writ of habeas corpus ſhould 
not iſſue directed to him commanding him to bring up the body 
of Thomas Evans; which rule was drawn up on reading the af- 
fidavit of J. A. Bonney, and a copy of Evans's commitment, 
whereby it appeared that he was committed to the houſe of cor- 
rection for high treaſon, there to be kept ſafe and cloſe'till he 
ſhould be delivered by due courſe of law, by virtue of a warrant 
iſſued by the Duke of Portland, one of his Majeſty's principal ſe- 
cretaries of ſtate. The ground on which the rule was prayed was 
ſtated ſhortly to be, that a houſe of correction was not a legal 
place of cuſtody for perſons under a charge of high treaſon ; and 
on this day Ferguſſon was deſired to ſtate the particular grounds of 
his objection to the commitment. 

By the common law, affirmed by various ſtatutes (a), all perſons 
charged with crimes are to be kept in the common county gaols, 
which are under the cuſtody of the ſheriffs, who are the King's 
known reſponſible officers for this purpoſe (6); and no other 


places for ſafe cuſtody are known to the law {excepting the gaols 
of lords of franchiſes, which have the ſame origin) unleſs ſuch as 
kave been expreſsly created ſince by acts of parliament for parti- 
cular purpoſes, beyond which purpoſes even theſe gaols are no 
legal places of cuſtody (c). And therefore though it be true that 


the King may chooſe (as it is ſaid) his priſon, which power is ex- 


J. 3. T7 o 


erciſed by this Court, yet that muſt neceſſarily be underſtood of 
legal prifons; for the King cannot make any place he pleaſes a 
priſon. In Mendall's caſe (d) this Court thought that their power 
of commitment was not confined to the Marſhalſea, but that they 
might commit to any Heri in England. And in Kendall's 
caſe (e) Lord Holt admitted that, generally ſpeaking, commitments 


ought only to be to the common gaol, but he thought that one 


charged with high treaſon might be committed to the cuſtody of 
a mefienger of the ſecretary of ſtate during examination, The act 
(c) 2 Ixſt. 705. 


(4) 1 Sid. 145. 
(2) 5 Med, 84. and Salk 347. 


(a) 14 Ed 3. f. 1. c. 10. 13 Ric. 2. c. 15. 
19 5. c. 10. and 11 and 12 . 3. c. 19. 


(6) Mitton's caſe, 4 Co. 34+ 1 Ander. 345+ | 
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of the 5 Z. 4. c. 10., reciting the miſchiefs which had ariſen from 
conſtables of caſtles impriſoning perſons therein till they had ran- 
ſomed themſelves, ordains © that none be impriſoned by any juſtice 
of the peace but only in the common gaol,” ſaving to lords their 
franchiſes.; and Lord Coke (a) conſiders that all other Judges are 
bound by this law. The Tower indeed is a legal priſon for ſtate pri- 
ſoners by immemorial uſage (5). But houſes of correction, which 
are of about 220 years ſtanding, are by ſeveral acts of parliament 
made priſons for particular purpoſes only, and cannot be uſed as 
priſons for any other. The 18 Els. c. 3. firft provided for the 
building.of them in every county, which was followed up by the 
39 Elis. c. 5. and 7 Fac. 1. c. 4., by which latter act Lord Coke 
explains (c) the word © gender uſed in the 3y Elig. to mean 
« rogues and vagabonds, ſturdy beggars, and other idle and diſ- 
orderly perſons”, for whom theſe houles of correction were in- 
tended; and it is plain from the whole of what Lord Goke (4) ſays 
in his chapter upon this ſubjeQ that they were not intended as 
places of ſafe cuſtody, but for the puniſhment of offenders, which 
the ſtatutes themſelves indeed ſufficiently indicate. Then the I & 
12 W. 3. c. 19. / 3. enaQts that all murderers and felons ſhall be 
impriſoned in the common gaol and not elſc obere; and that the 
Heri ſhall have the keeping of the ſaid gaols. The 6 Geo. 1. 
£.19. / 2. recites “ that whereas vagrants and other criminals of- 
fenders and perſons charged with ſmall offences are for ſuch of- 
fences or for want of ſureties to be committed to the county gaol, it 
being adjudged that by law the juſtices of the-peace cannot com- 
mit them to any other priſon for ſaſe cuſtody, which by experience 
hath been found to be very prejudicial and expenſive ;”” therefore 
it enacts that ſuch perſons may be committed by juſtices of the 
peace either to the common gaol or houſe of correction as they 
ſhall think proper. The term © /mall offences” there uſed, for 
which perſons charged therewith may now be ſent to the houſe of 
correction, ſeems confined to petty larcenies, ſuch as are uſually 
tried at the quarter ſeſſions, but cannot be taken to extend to high 
treaſon, Then (e) the 22 Geo. 3. c. 64., which preſcribes certain 
regulations for the government of houſes of correction, directs the 
juſtices of peace in each county to contract for any alterations or 
new buildings which may be deemed neceſſary, and amongſt other 


(a) 2 Inft. 43. (4) 2 1nft. 728. 
(6) Ver Holt, Ch. J. R. v. Kenaal, 5 Med. 82.] (e) Vide 17 Geo. 2. c. 5. J. 31, 32. 8s to 
(e) 2 Inft. 730. the regulation of houſes of correction. 
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| things, that ſeparate apartments ſhall be provided for all perſons 


committed upon charges of felony, or convicted of any theft or 
larceny and committed for -puniſhment by hard labour, in order 
to prevent any communication between them and the other pri- 
ſoners. By / 5. the expences of theſe houſes are to be defrayed 


by a county rate; and / 14. enacts certain regulations to be 
obſerved in every houſe of correction eſtabliſhed or to be eſtabliſhed 


under the acts of the 7 Jac. 1. c. 4. 17 Geo. 2. c. 5. and 22 Geo. 3, 


This laſt-mentioned act was amended, and the time for making 
contracts for the building or adding to ſuch houſes of correction 
was enlarged by 24.Geo. 3. ft. 2. c. 55. which gives power to the 
juſtices of the peace to commit to the houle of correction perſons 
convicted before them in a ſummary way.. Laſtly the 27 Geo. 3. 
c. 11., reciting that doubts had ariſen whether ſuch of the provi- 


ſions in the 6 Geo. 1. c. 19. as gives a diſcretionary power to 
juſtices of the peace © to commit vagrants and other criminals 


offenders and perfons charged with ſmall offences, either to the 


common gaol or houſe of correction, extended to offences com- 
mitted againſt ſubſequent acts, where ſuch offenders are ordered to 


be committed to the common gaol,“ enacts that they may com- 


mit offenders of that deſcription to either place in all cafes where 
by any law then in force or thereafter to be made the juſtices are 


authoriſed to commit to the county gaol. By theſe acts of parlia- 
ment therefore the power of committing for ſafe cuſtody to the 


houſe of correction is confined to certain caſes, of which this is 


not one. Beſides, the regulations of houſes of correction, as re- 
quired by 22 Geo. 3. and other ſtatutes, are not adapted to perſons 


confined for high treaſon. The governor is appointed by the juſ- 
tices of the peace and not by the King, and he 1s reſponſible to 
them only: but they have not even cognizance over the offence. 
Again, the governor has a power of puniſhing offenders in his 


cuſtody for-miſcondu& in certain caſes, and there ſeems to be no 


diſtinction, at leaſt in terms, in this reſpe& between thoſe who are 


"impriſoned for ſafe cuſtody and thoſe in execution. And if this 


be a legal priſon, it might as well be contended that a perſon 
charged with high treaſon might be ſent on board the hulks or to 


one of the penitentiary houſes as to a houſe of correction, al- 


though they were in like manner eſtabliſhed for particular purpoſes 


only. | 
The Attorney General, contra, admitted that if this were not a 


legal priſon to which the defendant had been committed, the 


$2 Court 


— 
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Court would grant the writ of habeas corpus. So they would if a 
party were committed merely for ſafe cuſtody to the hulks or a 
penitentiary houſe, becauſe by acts of parliament thoſe priſons are 
only adapted to convicts. But the houſe of correction in queſtion, 
which was built by virtue of the 26 Geo. 3. c. 5 5. upon the ſcite of 
the old one, and which has been adapted to the ſeparate reception 
of felons according to the regulations of the 22 Geo. 3. c. 64, is 
a legal priſon for this purpoſe; and ſince the building of it Lyton, 
Le Maitre, and others, have been committed thither for ſafe 
cuſtody under ſimilar charges. There can be no diſtinction be- 
tween legal priſons for felony and for high treaſon; the latter it is 
ſaid includes the former; and certainly there is no reaſon for 
making any diſtinction between them. All that public policy 
requires is that perſons charged with offences ſhall be committed 
to public and not to ſecret priſons; in recognition of which prin- 
ciple the act of the 5 Hen. 4. c. 10. was paſſed, requiring priſoners 
to be committed to the common gaol; for otherwiſe, as was ſaid 
in Scavage v. Tatebam (a), when the juſtices come to deliver the 
gaol the priſoner may not be delivered, and ſo ſhould lie longer 
than is reaſonable. But ſuch a miſchief cannot happen in reſpect 
of this priſon: for the calendars of the priſoners in cuſtody, which 
by 3 H. 7. c. 3. are to be returned under a heavy penalty by 
every keeper of a gaol to the next gaol delivery for the county 
where ſuch gaols have been or ſhould hereafter be, have been 
uniformly returned from this and other houſes of correction eſta- 


bliſhed upon the ſame principle ever ſince their erection. It appears 


by all the acts referred to down to the 11 H 12 W. 3. c. 19. J 3. 
that other perſons than ſheriffs have had the legal cuſtody of pri- 
ſoners before trial; for in that act there is an expreſs ſaving of the 
rights of perſons having common gaols by inheritance &c, which 


muſt have been claimed under grants of the Crown; and there are 


ſeveral inſtances of commitments to priſons of different deſcriptions, 
as appears by a liſt () of commitments from the Secretary of State's 
office and by returns to writs of habeas corpus in the Crown=- 
office (c). And ſince the 22 Geo. 3. c. 64. directs houſes of cor- 


(a) Cro. Elix. 830. of commitments to the Gatehouſe priſon 

(5) The Attorney General referred to | 7/e/minfler, beginning from 6 V. & M. 
ſuch a liſt, which was in court, whereby it | down to the 12 Geo. 2. There was alſo one 
appeared chat at different periods within the | inſtance 12 Geo, 1, of a commitment by a 
preſent century, perſons had been committed | juſtice of peace of one John Picard to the 
for ſtate offences to the houſe of correction | New Priſon Clerhenwvell for ſeditious and 
in Middleſex. | treaſonable words, 


() Theſe were for the moſt part returns 


cectian 


1799. 
. 
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reQion to be builtin a particular manner for the reception of felons 
and perſons committed forfelony ſeparately from the other priſoners, 


and the 24G. 3. . 2. c. 55. and 31G. 3. c. 46. recognize commit- 


ments to them for felony, and put them upon the ſame footing as 
common gaols, they muſt now be taken to be ſo to all intents and 
purpoſes, although perhaps they might not originally have been in- 
tended for ſafe cuſtody. The doubt expreſſed by the 27 C. 3. c. 12. 
was not whether felons in general might be committed to theſe houſes 
of correction, but only whether when particular acts of parliament 
had direQed juſtices to commit certain offenders to the common 
gaol, they could commit them to theſe houſes of correction; which 
doubt the act removes, and it enables them ſo to do. Therefore 
it confirms the argument that ſince the ſtatutes of the, 22d and 24th 
of the King, houſes of correction built on the plan there pointed 
out are put on the ſame footing as common gaols in reſpect to the 
confinement of felons for ſafe cuſtody. No injury can ariſe to the 


ſubject from this conſtruction, becauſe it is clear that the puniſh- 


ments preſcribed for perfons convicted and impriſoned in thele 
houſes can never be applicable to thoſe who are confined there for 
ſafe cuſtody only before trial. | 

Ferguſſon, contra, denied the concluſion that, ſuppoſing houſes 


of correction were legal priſons for the ſafe cuſtody of felons, 
therefore they were alſo legal for the confinement of perſons ac- 


cuſed of high treaſon ; becauſe the latter cannot be conſidered as 
included in the term Felony, And no authority can make a legal 
priſon but an act of parliament, which cannot be extended beyond 
the particular offences enumerated, eſpectally where thoſe enu- 

merated are of an inferior nature. : | 
Lord KeENyON Ch. J. We fhall defer giving our opinions 
until we have looked into the acts of parliament which have been 
referred to; but I will ſay a few words at preſent upon ſome of the 
topics which have been touched upon in argument. On general 
principles I am clear that all the priſons in the kingdom are the 
King's priſons, and that we may commit priſoners to any legal 
priſon, although not under the control of the ſheriff, There are 
many legal gaols which are held by different perſons, ſuch as that 
of the Gatehouſe Meſiminſier, which was formerly the inheritance 
of a Lady Broughton . that of the county of the city of Cheſter, 
which is under the conſtable of Che/ter ; that of the county of 
Devon, of which till lately the Rolle family were the hereditary 
gaolers; and others of the ſame kind, So there may be more 
than 
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than one common gaol in the county, as in Suffolk, Somerſetſhire, 
Wiltſhire, and other counties. Now here -1t appears that from the 
year 1715 commitments have been made to the houſe of correction 
in this county; and we are called upon to overthrow a practice 
which has ſubſiſted during the times of Lord Raymond, Lord Ch. 
Juſt. Ryder, Lord Ch. Juſt. Zee, and Lord Mangfield, without 
any queſtion. We ſhould pauſe before we ſay that all that has 
been done for ſo long a period and under ſuch Judges has been 
illegal; more eſpecially as chere is no queſtion concerning the 
liberty of the ſubject really involved in this inquiry; for this party 
mult at all events be impriſoned till he is entitled to his · final diſ- 
charge by due courſe of law. The words © all offences” in the 
66. 1. which have been relied on as ſhewing that the magiſtrates be- 
fore that time could not commit felons to the houſe of correction does 
not remove the difficulty which the defendant's counſel was preſſed 
with from the practice which has prevailed ſo long of com- 
mitting felons there; for when an act of parliament begins with 
naming an offence of a certain magnitude and then ſpeaks of 
ſmaller offences it cannot be extended to higher erimes; now 
felony is a crime of a higher nature than what is firſt mentioned in 
the ſtatute. It cannot therefore reſpect the caſe of felons; nor can 


the practice which has prevailed of committing them to houſes of 


correction be founded upon the authority of that ſtatute. As to 
what has been thrown out ad captandum reſpecting the hulks and 
penitentiary houſes, it admits of a plain anſwer; thoſe are places 
appointed by particular acts of parliament for particular deſcrip- 
tions of convicts, to which purpoſe only they can be applied. 
The Legiſlature have certainly made proviſion for the reception of 


felons for ſafe cuſtody in houſes of correction; and the expences of 


building theſe houſes being thrown upon the counties is not peculiar 
'to them, for the counties are alſo charged with the expences of 
building the common county gaols, to which it is admitted that 


this Court may nevertheleſs commit. 


On the next day Lord Kenyon ſaid, we have looked into the 
ſtatutes regulating houſes of correction to ſee if the regulations 


reſpecting them made them improper places of confinement for 
priſoners of this deſeription, in conſequence of the argument 
drawn from thoſe regulations; and we do not think that the re- 
gulations inſiſted on apply ſo as to make this houſe of correction 


an improper place of confinement for ſafe cuſtody. And after the 
practice which has prevailed for ſo long a time paſt we ſee no ob- 


jection to the legality of the preſent commitment. 


Vox. VIII. "© x 


Rule diſcharged. 
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TS: The Kine againſt The Inhabitants of CILVERSCOTrOx. 
If ir dovot Two juſtices removed W. Fennell, E. his wife and their five 
Fo ahi Po children, from Sow in the county of the city of Coventry to 
e ww Chilverſcoton in the county of Warwick. The Seſſions, on appeal, 


8 confirmed that order, and ſtated the following caſe for the opinion 
who made i | | | 

had joriſdie- of this Court. 

tion, it | | . 

K 26d The. pauper, W. Fennell, was born about 55 years ago in Soo, 


nor rw but was ſettled in Chilver/coton. In 1779 he married his preſent 


aw _= 8 wife in Bedworth where he then reſided. They were afterwards 

riſh, to whic 0 

it is directed, removed to Sow by the following order; © To the churchwardens 
obi | | . . 

Kh prog ty and overſeers of the poor of the pariſh of Bedworth in the county 


tance of time 1 ale at . 
abough they of Warwick and to the churchwardens and overſeers of the pariſh 


SE RA of Sow in the county of the city of Coventry ; whereas complaint 
it, and though has been made by you the churchwardens and overſeers of the poor 
. of the ſaid pariſh of Bedworth unto us whoſe hands and ſeals are 
+. hereunto ſet two of his Majeſty's juſtices of the peace (whereof one 
is of the quorum) for the county aforeſaid that W. Fennell and E. his 
wife &c &c.” | The other parts of the order were in the regular 
form; the order was dated 16th of March 1779; and there 
was no county mentioned in the margin of the order.] Againſt this 
.order there was no appeal. Afterwards in May 1779 a certifi- 
cate was granted by the pariſh of So to the pariſh of Bedworth, 
acknowledging the ſaid V. Fennell and E. his wife to be ſettled in 
Soo, but at the time of granting this certificate no ſettlement had 
been gained in Sow, unleſs the above order of removal from 
Bedworth to Sow had conferred one: but the pauper W. Fennell's 
ſettlement had always continued in Chilverſcoton. The queſtion 
before the Court of Seſſions was whether the above order of re- 
moval from Bedworth to Sow unappealed from were good and 

binding or defective and void. 
Gibbs, Reader, and Burton Morice, in ſupport of the order of 
Seſſions (a). The queſtion is whether the former order of removal 
from Bedworth to Sow be only voidable, or abſolutely void. If 
the former, it may be admitted that as it was not appealed againſt 
it is now concluſive ; if the latter, it may be treated as a nullity at- 
any time, and then the juſtices were warranted on this occaſion. 
4 in removing the paupers from Sow to Chilverſcoton, notwithſtand- 
| ing there was no appeal againſt the order made in 1 779. Now- 
the former order was abſolutely void in itſelf, becauſe it does not 
appear that the Juſtices who removed had any authority to make it. 
It is directed to the parith-officers of two pariſhes lying in different. 
counties, and it is only ſaid in the order that the juſtices who re- 
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-moved 
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:moved were Juſtices for the county aforeſaid, without ſaying for 
-which of the two counties; and unleſs they were juſtices for the 
county of Warwick, they had no juriſdiction to make the order. 
This was holden to be a deciſive objection in R. v. The Inhabitants 
of Stepney, Burr. S. C. 23, where it was faid that thoſe who act 
under a juriſdiction given by act of parliament muſt ſhew their 
juriſdiction. And in K. v. Swalclffe (a) it was ruled that an. 
order of removal to a place that did not maintain it's own poor 
ſeparately was a nullity. Again, in R. v. Hulcott (6), where all 
the former caſes on this ſubje& were cited and conſidered, an order 
of a juſtice of the peace for diſcharging a ſervant from the maſter's 
ſervice under the ſtat. 5 Els. c. 4. was holden to be void (and not 
merely voidable), becauſe it did not appear on the order itſelf 
that ſhe was a ſervant in huſbandry. Here the defect appears 
on the order itſelf, and therefore it is open to objection whenever 
an attempt is made to introduce it as evidence in a court of juſtice. 
This is a ſtronger caſe than that of Crepps v. Durden, Cowp. 640, 
where, a magiſtrate having convicted the plaintiff in four ſeveral 
penalties for offences on the ſame day when by law he had only 
authority to convict him in one penalty, it was holden that the 
three laſt convictions were void, being an exceſs of juriſdiction in 
the magiſtrate, and that the defendant (the magiſtrate) was liable 
to an action of treſpaſs brought by the plaintiff for acting under 
them, though they had not been quaſhed by this Court, and 
though the defects could not appear on the convictions them- 
ſelves. The caſe of R. v. Stotfold (c), which will be relied on by 
the other ſide, where it was holden that an order of removal 
which had been ſigned by two juſtices ieparately in two different 
counties was only voidable and not void, is diſtinguiſhable from 
this, becauſe there the objection did not appear on the face of the 
order. Then if the former order be abſolutely void, the certificate 
which was granted in 1779 by Sow to Bedwworth is not concluſive 
as between Sow and a third pariſh; for though .as between the 
pariſh granting it and the pariſh to which it is granted the cer- 
tificate is concluſive on the former, yet as between the certifying 
pariſh and a third pariſh 1t 1s only preſumptive evidence againſt the 
former, which may be explained; R. v. Lubbenbam, ante, 4 vol. 
251.. And here the facts ſtated in the caſe rebut that preſumption. 
Wilſon, Aſcough, and Parke contra, The former order made in 
1779 was not abſolutely void, only voidable; and therefore as it 
was not appealed againſt it is now concluſive on the pariſh of $970, 
Two counties are mentioned in the beginning of the order, and 
afterwards the words © for the county aforeſaid” are uſed, which may 
(a) Cald. 248. (2) Ante, 6 ys 583. (c) Ante, 4 vol. 596. 
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1799. refer to the one or the other (a), and was matter of inquiry on an 
—— appeal. If on ſuch appeal it had appeared that the juſtices who 


The KixG 8 = 

again® made the order of removal were jufiices of the county of the city of 
The 1:habit- . : | , 

ants o Coventry, then the order would have been quaſhed as having been 


Caitv®t- made by perſons who had no juriſdiction: bur if it had appeared that 
they were juftices of the county of -JVarzwrch, then the order 
might have been amended under the ftat. 5 Geo. 2. c. 19. / 2. 
But the pariſh of Sow, having aquieſced under this order for twenty 

Fears, ought not at this diſtance of time to be permitted to object to 
it in this collateral way. In R. v. Stepney, which has been prin- 
cipally relied on, the order was not treated as a nullity ; it was 
only conſidered as voidable, and there was an appeal againſt it. 
So in Walton v. Cheflerfield (b), where it was only ſtated in the 
order of removal that it was made © by us“, without ſaying © two 
juſtices &c,” a greater defect than in the preſent order, the order 
was appealed againſt. So in a variety of other inftances where the 
defect has appeared on the order, the order has only been con- 
ſidered as voidable, and an appeal has been entered againſt it. 
As, becauſe not ſaid to be“ on complaint“, R. v. Hareby, Andr. 
361; nor * on complaint of the churchwardens and overſeers &c.” 
Weſton Rivers and St. Peters, Salk. 492(c); nor that they were 
only © juſtices of the county“, not “ juſtices of the peace”. R. v. 
Uplin, 'Caf. of Set. 27; or “ juſtiees in (and not for) the county.“ 
N. v. Owlton, Sefj. Caſ. 2 vol. 76; nor that the Juſtices were not 
of the quorum. Albright v. Skipton, 1 Str. 360. And yet if the 
preſent objection prevail, the Seſſions did wrong in all thoſe caſes 
in receiving the appeal, and this Court in taking notice of ſuch 
orders when removed here by certiorari. The caſe of R. v. Stot- 
Fold (4) is a ſtrong authority to ſhew that this was only a voidable 
order; -there an order which had been ſigned by two Juſtices 
ſeparately and in different counties was holden, after great con- 
ſideration, to be only voidable; and the reaſoning of Lord Kenyon 
in giving the opinion of the Court is applicable to this caſe, © It 
would be extremely. inconvenient to permit a pariſh to ſet aſide an 
order of removal at any diſtance of time which has been acquieſced 

under for years without any diſpute”, It is no anſwer to this 
authority to ſay that there the defect did not appear on the face of 
the order; for if an inſtrument be abſolutely void, it is immaterial 

(a) Qu. If the order in queſtion might not ; county of the city of Coventry” 

be read ſo as to he conſidered as a-valid (3) 5 Mod. 322. 

order. It is directed to the par;ſh-officers of () It is rather to be collected fro them 
Bedaworth in the county of Warwick, and to language of this report that there was no 
the pariſh-officers of Sow in 0% county of the | appeal, and that only the order of two 
* wien,, juſtices was removed here by certiorari. 


words * for the county aforeſaid” may refer |- 44) dave Sos 
to the county of Warwick” and not to the | of 266d, 


15 vhcther 


IN THE THIRTY-NINTH YEAR OF GEORGE. III. 151 


whether the defect appear on it or be ſhewn by parol evidence. 1799. 
This caſe is clearly diſtinguifhable from the two caſes cited, R. v. NK 
Swalcliffe, and R. v. Hulcott. In the former, there being no  again/ a 
pariſh-officers in the place to which the removal was made, there TR” 
could be no appeal; there were no perſons who could be ap- 1 4 
pellants. And in the latter, the order being a proceeding merely 
between the maſter and the ſervant to which the pariſh was not 
a party, the pariſh had no opportunity of appealing againſt it, and 
therefore 4t was properly decided that the pariſh ſhould afterwards 
be permitted to object to the validity of the order when it was 
produced in evidence againſt them as a legal order. 

Lord Kenyon Ch. J. It is now too late to diſcuſs one of the 
points made at the bar, namely, whether or not the Court of Quar- 
ter Seſſions could amend in this caſe, it having been decided in 
R. v. Great Eedwin (a) that the Seſſions can only amend mere 1 
defects or wants of form. 1 verily believe that, if the Legiſlature 1 
had been aſked what was their intention when they paſſed the 
ſtatute 5 Geo. 2. c. 19., they would have ſaid they meant that if 
upon inquiry it appeared that the pauper had been removed to his 
proper pariſh the Seſſions ſhould have power to correct all defects 
in the order: but the deciſion to which I before alluded was made 
ten years after the paſſing of the act, and at a time when Lord 
Chief Juſtice Zce, who was peculiarly converſant in ſeſſions law, 
preſided here. And though I lament that that deciſion was made, 
becauſe it renders the ſtatute of little avail, yet it has been ated 
upon ever ſince, and it is important to adhere to determinations | 
reſpeQing ſettlements. Then is this an objection of form or of 
ſubſtance? It certainly is a matter of ſubſtance. It ſhould appear 
on the face of the order that the juſtices who made it had juriſdic- 
tion: if they had juriſdiction, every fair preſumption will be made 
that they decided rightly : but if they had not, the proceeding is 
a nullity. It is ſaid however that the pariſh of Sor ought not to 
be permitted at this diſtance of time to object to the order; but 
there is a maxim that quod ab initio non valet tractu temporis non 
convaleſcet. And as this order was void at the time when it was 
made becauſe it does not appear that the juſtices who removed had 
any juriſdiction, it cannot have become a valid order by the time 
that has ſince elapſed. The general propoſition indeed, that an 
order of removal unappealed againft is concluſive on the pariſh to 
which the removal is made, cannot be ſhaken: but it muſt be 


underſtood as part of that propoſition that the order is not a 
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nullity, but was made by two juſtices having juriſdiction to make it. 
The caſe of the King v. Stepney is (I think) deciſive of the preſent. 
 GRO8E J. In E. v. G. Beduin it was holden that the Seſſions 
cannot amend an order cf removal in matters of ſubſtance. Then 
if the former order made in 1779 could not have been amended 
by the Seſſions on an appeal, it purports to be an order made by 
two perſons ho, it does not appear, had juriſdiction to make it. 
The only way in which this difficulty can be obviated is by intend- 
ing that they had juriſdiction: but in R. v. Stepney, Lord Hard- 


 awicke, Mr. J. Page, and Mr. J. Probyn all faid that ſuch an intend - 
ment cannot be made. This then muſt be taken as an order made 
by two perſons who had no juriſdiction, and conſequently it is not 
. concluſive on the pariſh of S to which it was directed. 


LAWRENCE J. expreſſing ſome doubt on the ſubject, the caſc 


was not then finally decided. But now 


Lord KENVON Ch. J. ſaid, We have conſidered the caſes cited, 


and are of opinion on the authority of R. v. Stepney, and R. «v. 
. Bedioin, that the former order was a nullity, and though it was 
not appealed againſt it is not concluſive on the pariſh of S020. 


LAwRENCE J. I was ſtruck with one of the arguments at the 


bar, that the Seſſions might have inquired on an appeal againſt the 
original order whether the juſtices who made it were of one county 
or the other; and on that I heſitated at firſt, But the ſtat. 26 G. 2. 
C. 27. gives an anſwer to that argument; for it might as well 
have been argued before that act paſſed that the Seſſions might 
have inquired under the ſtat. 5 Geo. 2. c. 19. whether or not the 


juſtices who made an order of removal were or were not of the 


| quorum ; and yet the Legiſlature thought it neceſſary to paſs the 


ſtat. 26 Geo. 2. c. 27., enacting that no order made by two or more 
juſtices of the peace * which doth not-expreſs that one or more 
of the juſtices is or are of the quorum ſhall be ſet aſide or ' vacated 
for that defect only;” which would not have been neceſſary if the 
juſtices at the ſeſſions could have inquired into and amended ſuch 


a defect under the ſtat. 5 Geo. 2. 
Per Curiam, Order of Seſſions confirmed. 


—  — — — — 


In the vacation after this term a patent of precedence was granted to R. Richards 
Eſq. of the Inner-Temple, to take rank next after the Honourable S. Perceval. 

And in the term John Vaughan iq. of Lincoln's Inn was called: to the degree ol 
Serjeant at Law. The motto on his rings was © Purilus ſe legilus ambæ.“ 


END OF HILARY TERM. 
WEL nat 


ARGUED and DETERMINED 


| IN THE 
Court of KIN G's BENCH, 
. 
Eaſter Term, 


In the Thirty-ninth Year of the Reign of GEORGE III. 


Cummins againſ Is AAc. 


"ay obtained a rule in the laſt term, calling on the plaintiff 
to ſhew cauſe why the judgment entered in this cauſe on 
a bond and warrant of attorney to confeſs judgment ſhould not be 
ſet aſide, and the warrant of attorney delivered up to be cancelled, 
Theſe ſecurities had been granted for ſecuring an annnity, the 
ground of objection to which was a defect in the memorial 
regiſtered by virtue of the 17 Geo. 3. c. 26. / 1. in not ſetting out 
one of the truſts in an indenture which was part of the aſſurance 
for the annuity ; vs. that“ in caſe the grantor ſhould at any time 
leave this kingdom, whereby the grantee ſhould be put to any 
extra expence in inſuring the grantor's life, then the grantee 
ſhould retain {out of a larger annuity which bad before been given 
to the grantor by another perſon and which was aſſigned to the 
truſtee for ſecuring the annuity in queſtion) and pay all ſuch extra 
expence as he ſhould be put to in reſpect thereof.” | 

Abbott ſhewed cauſe in the laſt term againſt the rule. The annuity 
act requires that the memorial ſhould contain the names of all the 
Parties and for whom any of them are truſtees, but it does not 


Vol. VIII. 8 3B require 
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1799. require that all the truſts ſhould be ſtated. It alſo requires a ſlate- 
ment of the annual ſum or ſums to be paid; but that only means 
again® ſuch ſums as are to be paid to the grantee for his beneftt, Now 
— grantee is to derive no pecuniary benefit to himſelf from 
the premium of infurance upon the grantor's life, but merely to 
reimburſe himſelf the additional expence if caſt upon him. The 
event alſo on which ſuch premium is to be paid is uncertain, and de- 
pends entirely on the act of the grantor alone, and in fact it never 
has taken place. In Tolaervy v. Allan (a) the queſtion was not 
determined, whether it were neceſſary to ſet out all the truſts, 
becauſe it afterwards appeared that in fat they were all ſtated. 
And in Doe v. Dolman (b) there was an omiſſion of the name of 
one of the ceſtui que truſts, which brought the caſe directly 

within the words of the annuity act. 

Lord KENyYoN Ch. J. then expreſſed an opinion that this 
truſt ought to have been ſtated in the memorial, as the annuitant 
derived an additional benefit under it. But on the application of 
the grantee's counſel, the caſe ſtood over till this term ; when 

Abbott admitting that he had no additional argument to offer, 

Lord KENYoN ſaid that the annuity was clearly void on account 
of this defect in the memorial. That the clauſe omitted was part 
of the res geſtz, which the learned Lord, the author of the bill, had 
often ſaid on the other {ide of the Hall ought always to be ſtated 
in the memorial. 7 | 


Per Curiam (c), Rule abſolute (4). 
(a) Ante, 5 vol. 480, | unable to attend during any part of this 
(5) 1b. 641. term. 


(c) Mr. J. Abburſi was indiſpoſed and | (4) See the next caſe. 


Saturdays 


April ih. TAYLOR againſt JOHNSON. 


bs F _— * replevin the defendant avowed taking the goods for a diſtreſs 


life-iotereſt for the arrears of an annuity of 150/, ſecured upon an eſtate 
in an eſtate to 


2 rruſtee in for life. And the queſtion turned upon the validity of the me- 
truſt for ſe- morial which had been regiſtered according to the ſtatute 17 Geo. 3. 


1 2 Was c. 26. The memorial, after ſtating the grant of the annuity to the 
'hilt - - 


Jated that defendant, ſet forth that for better ſecuring the payment of the 


+ gal ſame during the natural lives of A. C. K. and T.S. and the ſur- 


Mit the | 

grantor to receive the rents and profits till default made in the payment of the annuity, and then in truſt 
ſor the grantee; the memorial of the annuity ſtated the truſt to be for the grantee generally, which was 
holden ill. i a | a 
Chg $ | vivor 
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vivor of them, and in conſideration of 105. paid to T. S. by R. M., 1799. 
T6 granted to R. M. the premiſes to hold to him for 99 years nn 
if the ſaid A. C. K. and 7. S. or either of them ſhould ſo long again? 

live, in truſt for the defendant hh 6zc. The deed when pro- e 
duced at the trial contained a previous truſt for the truſtee to per- 

mit 7. S. to receive the rents and profits until default made in pay- 

ment of the annuity to the defendant, and then in truſt for the 
defendant: and the ohjection was that ſuch prior truſt was not 

ſtated in the memorial, which 

LAWRENCE }., before whom the cauſe was tried at the laſt 
Shreteſbury aſſizes, held to be fatal; and 2 verdict was taken for 
the plaintiff, with liberty for the defendant to move to enter a 
verdict for him if this Court ſhould be of a different opinion. 

Milles now moved accordingly; contending that it was ſuffi- 
-cient under the annuity act to ſtate in the memorial thoſe truſts 
-only which were created for the benefit of the grantee to ſecure 
his annuity; for in thoſe reſpects only was the intereſt of the 
grantor affected by the conveyance. That the truſt in queſtion 
was not of that deſcription, for it left the intereſt of the grantor as 
it ſtood before ſo long as the annuity was regularly paid; and the 
ſubſtance of the conveyance was the truſt in favor of the defend- 
ant, which was ſet out in the memorial. 

Lord KENYON Ch. J. The memorial has not truly declared 
even the grantee's eſtate and intereſt in the truſt premiſes ; for it 
Nates that he has an abſolute and preſent intereſt in them when it 
appears to be only future and contingent. The legal eſtate paſſed 
to the truſtee moulded in a certain form, and therefore the me- 
-morial ought to have ſhewn in what reſpect it was modified. 

GROSE J. was of the ſame opinion, and adverted to the de- 
eiſion of the Court yeſterday (a) as applicable to the preſent caſe. 

LawRENCE J. The ground of my opinion at the trial was 
that the memorial-ought to have ſtated all the truſts contained in 
the deeds for ſecuring the annuity, as well thoſe which were in- 
troduced for the benefit of the grantor as thoſe for the benefit of 
the grantee, For the act of parliament requiring the memorial 
was paſſed in order to protect the intereſts of improvident men of 
whom undue advantage might be taken in their diſtreſs; and 
therefore it was eſſential that it might be known by inſpecting the 
-memorial that the grantor was entitled to the rents and profits of the 
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eftate. which was conveyed until he made default in paying the 


annuity. 
Rule refuſed. 


MERRVYWEATHER againſt NIXAN. 


6 up Starkey brought an action on the caſe againſt the preſent 
plaintiff and defendant for an injury done by them to his re- 
verſionary eſtate in a mill, in which was included a count in 
trover for the machinery belonging to the mill; and having re- 
covered 8407. he levied the whole on the preſent plaintiff, who 
thereupon brought this action againſt the defendant for a con- 
tribution of a moiety, as for ſo much money paid to his uſe. 

At the trial before Mr. Baron Thom/on at the laft York aſſizes the 
plaintiff was nonſuited, the learned Judge being of opinion that no 
contribution could by law be claimed as between joint wrong- 
doers; and conſequently this action upon an implied aſſumpſit 
could not be maintained on the mere ground that the plaintiff had 
alone paid the money which had been recovered againſt him and 
the other defendant in that action. 

Chambre now moved to ſet aſide the nonſuit; contending that, as 
the former plaintiff had recovered againſt both theſe parties, both 
of them ought to contribute to pay the damages. But 

Lord Kenyon Ch. J. faid there could be no doubt but that 
the nonſuit was proper ; that he had never before heard of ſuch an 
action having been brought where the former recovery was for 
a tort. That the diſtinction was clear between this caſe and that 


of a joint judgment againſt ſeveral defendants in an action of 


aſſumpſit. And that this deciſion would not affect caſes of in- 
demnity, where one man employed another to do acts, not un- 
lawful in themſelves, for the purpoſe af aſſerting a right. 

| 1 Rule refuſed. 


The caſe of Philips v. Biggs, Hurdr. 164. was mentioned by 
Law, for the defendant, as the only caſe to be found in the books 
in which the point had been raiſed : but it did not appear what 


Mas ultimately. done upon it. 
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1. 


HalL again Roch. 


82 defendant obtained a rule calling on the plaintiff to ſhew 
cauſe why the bail- bond given in this cauſe ſhould not be de- 
hvered up to be cancelled, on an affidavit made by the defendant, 
which ſtated that he was arreſted at Rochgſter zo miles from London 
on the 26th of January laſt at 4 o'clock in the afternoon by 
J. Carter one of the officers of the theriif of Rent who would not 
then produce any warrant though requeſted, ſaying he had no 
- * warrant but that it was at the office of Mr. Fefery at Chatham; and 
that on ſearching at the King's Bench office it appeared that the 
writ was not iſſued until the 26th of January. 


Marryat ſhewed cauſe againſt this rule. Firſt, the ground of this 


application is that the defendant was arreſted before the writ was 
delivered to the ſheriff or any warrant ifſued by him: that fack 
however is not poſitively ſtated in the defendant's affidavit ; it is 
only to be colleted by intendment. And for any thing: that 
appears to the contrary the officer may have had the warrant at 
the time of the arreſt. But, ſecondly, even if the fact were fo, 
that is no reaſon why the preſent application ſhould be granted; 
for if the arreſt be made after the writ is ſued out though before it 
be delivered to the ſheriff, the officer who makes the arreſt is not 
liable to an action of falſe impriſonment. ones v. Greaves, 2 Lev. 
19; and 2 Saund. (a) 298, 9; and Ofborne v. Brookhouſe (b), 3 Lev. 
93. And a known officer is not bound to produce his warrant. 

_ Littledale, in ſupport of the rule, after obſerving that the cafes 


cited were prior to the ſtat. 6 Geo. 1. c. 21. (c), was Ropped by the 


Court. 
Lord KEN VON Ch. J. If the fact be, as is now ſuggeſted by the 
counſel againſt the rule, that the writ was delivered to the ſheriff 


(a) But aecording to the report of this caſe | out blank warrants to attornies and bailifs 


in Sauncers it is rather tobe collected that the 
Court did not decide this point, but fimply 
that on thoſe pleadings it muſt be intended 
that the writ was delivered co the ſheriff be- 
fore the arreſt. 

(5) In this as well as in the other caſe 
before cited a warrant was delivered to the 
officer before the arreſt. 

(e) The 53d ſection of which (after re- 
citing that under- ſheriffs make and deliver 


Vol. VIII. 


for arreſting perſons on meſne proceſs with- 
out having any writ to.juſtify the ſame) en- 
acts that if any ſheriff &c ſhall make or de- 
liver any warrant either in blank or filled 
up in part or in all before he ſhall actually 
have in his cuſtody the writ &c he ſhall 
forfeit 10/.—And the, 54th ſection requires 
that the dzy and year when the writ is ſued 
out ſhall be ſet down on the warrant, 
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before the arreſt and that the officer had a regular warrant, it 
ſhould have been ſtated in an affidavit in anſwer to the rule. But 
no ſuch fact being ſtated in any afſidavit though the plaintiff has 
had time to procure ſuch an affidavit, it muſt now be taken that 
the officer made the arreſt without-any warrant and before the writ 
was delivered to the ſheriff; and if ſo, the arreſt was illegal. If it 
be eſtabliſhed as law by the caſes cited that it is not neceſſary to 
ſhew the warrant to the party arreſted who demands to fee it, I 
will not ſhake thoſe authorities: but I cannot forbear obſerving that 
if it be ſo eſtabliſhed, it is a moſt dangerous doctrine; becaule it 
may affect the party criminally in caſe of any reſiſtance; and if 
homicide enſue, the legality of the warrant enters materially into 
the merits of the queſtion. I do not think that a perſon is to take 
it for granted that another, who ſays he has a warrant againſt him 
without producing it, ſpeaks truth. It is very, important that, in 
all caſes where an arreſt is made by virtue of a warrant, the war- 
rant (if demanded at leaſt) ſnould be produced. However, with- 
out deciding that point, I am clearly of opinion that this rule ſhould 
be made abſolute, on the ground that the defendant was arreſted 


before any warrant was made to the officer or any writ delivered 


to the ſheriff. | 
Rule abſolute. 


OcrE and Another again// Barnss and Others, 


6 was an action upon the caſe. The declaration ſtated that 
the plaintiffs were poſſeſſed of a ſhip called the Anne, which 
was failing on a certain voyage &c, and that the defendants were 
poſſeſſed of another ſhip, called the Aeon, alſo failing &c, of which 
they had the care direction and management, but that they ſo in- 
cautiouſly careleſsly negligently and inexpertly managed ſteered and 
directed their ſhip and took ſuch bad care of the management 
ſteering and direction thereof that the ſaid ſhip of the defendants 
through the mere default and by reaſon of the negligence careleſſ- 
neſs ignorance and unſkilfulneſs of the defendants with great vio- 
lence and force ſailed againſt and ran foul of and came upon and 
againſt the ſhip of the plaintiffs and ſtruck againſt the ſaid ſhip of 
the plaintiffs with great force, ſo that the plaintiffs' ſhip was greatly 
damaged &c. The ſecond count in the declaration only varied 

Fans 5* from 
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from the firſt in ſtating that the defendants' ſhip was under the 
care and direction of Barnes one -of the defendants and of certain 
ſervants of the defendants '6&c. 

The plaintiffs having obtained a verdict, the defendant moved in 
_ arreſt of judgment, on the ground that the preſent action was miſ- 


conceived, for that the plaintiffs ought to have brought treſpaſs 


and not an action on the caſe. 

Erſkine, Gibbs, and Alderſon, now ſhewed cauſe againſt that 
rule. It appears from a variety of caſes, particularly Reynolds v. 
Clarke (a), Haward v. Banks (b), Day v. Edwards (c), Savignac 
v. Roome (d), and Tripe v. Potter (e), that the diſtinction between 
the actions of treſpaſs and caſe is this; if the injury be occaſioned 


by the immediate act complained of, an action of treſpaſs muſt be 


brought; but if the injury be merely conſequential upon that act, 
an action upon the caſe is the proper remedy. But to ſupport an 
action of treſpaſs there muſt be ſome act done by the defendant; 
as in Day v. Edwards, where the defendant ſo furion/ly (which is 
equivalent to wiſſally) drove his horſe and cart that the cart was 
driven and ſtruck with force againſt the plaintiff's carriage; or, as 
in Savignac v. Roome, where the defendant's ſervant wilfully drove 
againſt the plaintiff's carriage, in which caſe it was holden that 
treſpaſs was the proper remedy and that an action on the caſe could 
not be ſupported. Now in this caſe it does not appear that any 
act whatever was done by the defendants: on the contrary it ap- 
pears on the declaration that the injury complained of was occaſion- 
ed by their negligence. And in Morley v. Gaisford (f), where 


it was ſtated that the defendant ſo negligenily drove his horſe and | 


cart that the cart ſtruck againſt the plaintiff's chaiſe, it was holden 
that caſe,. and not treſpaſs, was the proper remedy. Such an 
injury as that of which the plaintiff complains may be occaſioned 


either by the wiltul act or the negligence of the defendant: if the 


former, the plaintiff muſt bring treſpaſs; if the latter, an action 
on the caſe. What was ſaid in Haward v. Bankes (g) is peculiarly 


applicable to this caſe; The plaintiff deſcribes in his declaration 
a fact, which, as it comes out at the trial, may or may not be a 
proper ſtrict treſpaſs: it might at the trial be proved to be either 


(a) 1 Str. 634. (e) 16. cited 128. 

(5) 2 Burr. 1113. | | (F) 2 H. BI. Rep. 442. 
(c) Ante, 5 vol. 648. | | C) 2 Burr, 1114. 

(4) Ante, 6 vol. 125. | | | 
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1799. treſpaſs or caſe. It was here proved at the trial to be treſpaſs upon 


8 the caſe. If it had been proved to be treſpaſs vi et armis, the 


e plaintiff muſt in that event have been nonſuited.“ 
ARN ES. 


Law and Bayley, in ſupport of the rule, contended that, as the 
injury done was occaſioned by the immediate act of the defendants, 
the plaintiffs ſhould have brought an action of treſpaſs. In Weaver 
v. Ward (a), where the plaintiff and defendant who both belonged 
to the trained bands were exerciſing, and the defendant in firing 
bis muſket caſually and by accident hurt the plaintiff, it was holden 
that treſpaſs lay. So in a caſe in 6 Edw. g. 7. a. pl. 18., where 
the defendant having a hedge of thorns adjoining the plaintiff's 

land cut them, when they fell againſt the defendant's will on the 

plaintiff's land, it was holden that treſpaſs lay. [Lawrence J. 

A But I believe it was ftated in that caſe that the defendant went on 

| the plaintiff's land, and picked up the thorns (5).] The diſ- 

tinction taken by the plaintiif's counſel between wilful and negli- 

gent acts, as applied to this ſubject, cannot be ſupported : to con- 

ſtitute treſpaſs it is not neceſſary that the will of the defendant 

ſhould concur; for if A. in attempting to ſtrike B. hy accident 

ſtrike C., C. may maintain treſpaſs becauſe the injury is immediate. 

So in Scott v. Shepherd (c), where the defendant had thrown a 

5 lighted ſquib in the ſtreet which fell on a ſtand of wares in the 

market from whence, to prevent injury, it was thrown by a third 

perſon who thereby ſtruck the plaintiff with the ſquib and put out 

his eye, it was holden that the plaintiff might maintain treſpaſs 

againſt the defendant who had originally thrown the ſquib, though 
he did not intend to do the miſchief that enſued. | 

Lord Kenyon Ch. J. It is not neceſſary to have recourſe to 

the Year Books for caſes or principles on which to decide the 


caſe before us. 
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All the authorities on this ſubject agree in the principle which 
0 muſt govern the preſent caſe. It is clear that the mind need not 
1 | concur in the act that occaſions an injury to another: if the act 


occaſion an immediate injury to another, treſpaſs is the proper 
remedy: but af the injury be not immediate but only conſequential 
4 upon the act done, there the party injured muſt bring an action on 


(a) Hob. 134. | agitated reſpecting the form of the action; 
(5) Et lee plaintiff vient ſreſhment eu | the queſtion being whether any action could 
te dit acre &c et eux priſt; le queleſt meſme | be maintained, | 
le treſpafs &c.“ And there no queltion was | (c) 2 BI. Rep. 892; and 3 Will. 403. 
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the caſe, This 1s clearly eſtabliſhed in a variety of caſes, and par- 
ticularly in thoſe cited from 1 ange, and 2 Bl. Rep., in the latter 
of which, though the Judges differed as to the concluſion to be 
drawn from the facts of the caſe, they all agreed in the principle. In 
Day v. Edwards and Savignac v. Roome the defendants did an act 
which was immediately injurious to the plaintiffs ; in the one caſe 
it was alleged that the defendant Ve, and in the other that 
he wilfully, drove his cart againſt the plaintiffs chaiſe. But it can- 
not be ſaid that in this caſe the defendants vi et armis did an injury 
to the plaintiffs when it appears that they did not do any act at all. 
The charge imputed to theſe defendants is that they ſo careleſsly 
and negligently ſteered their veſſel that by reaſon of ſuch negli 
gence their veſſel ſailed againſt and ran foul of the plaintiffs'; and 
for that negligence they are liable in an action upon the caſe, 

GRosE J. This is a motion in arreſt of judgment, and there- 
fore every preſumption 1s to be made in favor of the verdict, at 
leaſt nothing is to be preſumed againſt it. Now the declaration 
does not charge the defendants with having done any act wilfully ; 
it only alleges negligence, and it is like the caſe of Morley v. 
Gaisford, where it was adjudged by the Court of Common Pleas 
that an action upon the caſe was the proper remedy. 

If the plaintiffs had ſuſtained the injury by the wilful act of the 
defendants, then this caſe muſt have been governed by that of 
Tripe and another v. Potter (a): there the plaintiffs brought an 
action upon the caſe againſt the defendant for wilfully rowing his 
boat againſt their net, and Mr. J. Yates, before whom the cauſe 
was tried at Exeter Summer Aſſizes 1767, was of opinion that the 
plaintiſſs had miiconcetved their action; they ſubmitted to a non- 
ſuit, and afterwards brought treſpaſs and ſucceeded : this clearly 
ſhews the diſtinction between the actions of treſpaſs and caſe. On 
this record it is ſtated that the injury, of which the plaintiffs com- 
plain, was occaſioned by the negligence of the defendants : if on 
the trial it had been proved that it was occaſioned by their wilful 
act, the plaintiffs would have been nonſuited: but the jury having 
tound a verdict for the plaintifſs, we muſt conſider that the com- 
plaint ſet forth in the declaration was proved; and for ſuch an 
injury an action upon the cate is the proper remedy. 

LAWRENCE J. There is a great deal of good ſenſe in what is 
ſtated in the caſe cited from 2 Burr. 1114. Such an injury as the 
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treſpaſs or caſe. It was here proved at the trial to be treſpaſs upon 
the caſe. If it had been proved to be treſpaſs vi et armis, the 
plaintiff muſt in that event have been nonſuited.“ 
Law and Boyley, in ſupport of the rule, contended that, as the 
injury done was occaſioned by the immediate act of the defendants, 
the plaintiffs ſhould have brought an action of treſpats. In Weaver 


v. Ward (a), where the plaintiff and defendant who both belonged 
to the trained bands were exerciſing, and the defendant in firing 


his muſket caſually and by accident hurt the plaintiff, it was holden 


that treſpaſs lay. So in a caſe in 6 Edt. 4. 7. a. Fl. 18., where 


the defendant having a hedge of thorns adjoining the plaintiff's 
land cut them, when they fell againſt the defendant's will on the 


plaintiff's land, it was holden that treſpaſs lay. ¶ Laurence J. 
But I believe it was ſtated in that caſe that the defendant went on 


the plaintiff's land, and picked up the thorns (6).] The diſ- 


tinction taken by the plaintiff's counſel between wilful and negli- 
gent acts, as applied to this ſubhject, cannot be ſupported: to con- 
ſtitute treſpaſs it is not neceſſary that the will of che defendant 
ſhould concur ; for if A. in attempting to ſtrike B. hy accident 
ſtrike C., C. may maintain treſpaſs becauſe the injury is immediate, 
So in Scott v. Shepherd (e), where the defendant had thrown a 
lighted ſquib in the ſtreet which fell on a ſtand of wares in the 
market from whence, to prevent injury, it was thrown by a third 
perſon who thereby ſtruck the plaintiff with the ſquib and put out 
his eye, it was holden that 'the plaintiff might maintain treſpaſs: 
againſt the defendant who had originally thrown the ſquib, ve. 
he did not intend to do the miſchief that enſued. 

Lord Kenyon Ch. J. It is not neceſſary to have recourſe to 
the Year Books for caſes « or r on which to decide the 


eaſe before us. 
All the authorities on this ſubjeck agree in the principle which 


muſt govern the preſent caſe. It is clear that the mind need not 
concur in the act that occaſions an injury to another: if the act 
occaſion an immediate injury to another, treſpaſs is the proper 
remedy: but af the injury be not immediate but only conſequential 
upon the act done, there the party injured muſt bring an action on 


(a) Hob. 134. | agitated reſpecting the form of the action; 
(5) ** Erle plaintiff vient ſreſhment eu | the queſtion being whether any action could 
le dit acre &c et eux priſt ; le quel eſt meſme be maintained, 
le treſpaſs &c.*”* And there no queſtion was 00 2 Bl. Rep. 892 ; and 3 V. 17. 1403. 
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the caſe, This is clearly eſtabliſhed in a variety of caſes, and par- 1799. 
ticularly in thoſe cited from 1 Srange, and 2 Bl. Rep., in the latter 1 
of which, though the Judges differed as to the concluſion to be againf 
drawn from the facts of the caſe, they all agreed in the principle. In PR: 
| Day v. Edwards and Savignac v. Roome the defendants did an act 
which was immediately injurious to the plaintiffs; in the one caſe 
it was alleged that the defendant /#7:0,//y, and in the other that 
he 2oi/fully, drove his cart againſt the plaintiff's chaiſe. But it can- 
not be ſaid that in this caſe the defendants vi et armis did an injury 
to the plaintiffs when it appears that they did not do any act at all. 
The charge imputed to theſe defendants is that they ſo careleſsly 
and negligently fteered their veſſel that by reaſon of ſuch negli- 
gence their veſſel failed againſt and ran foul of the plaintiffs'; and 
for that negligence they are liable in an action upon the caſe. 
GROSSE J. This is a motion in arreſt of judgment, and there- 
fore every preſumption 1s to be made in favor of the verdict, at 
leaſt nothing is to be preſumed againſt it. Now the declaration 
does not charge the defendants with having done any a& wilfully ; 
it only alleges negligence, and it is like the caſe of Morley v. 
Gaisford, where it was adjudged by the Court of Common Pleas 
that an action upon the caſe was the proper remedy. 
If the plaintiffs had ſuſtained the injury by the wilful a& of the 
defendants, then this caſe muſt have been governed by that of 
Tripe and another v. Potter (a): there the plaintiffs brought an 
action upon the caſe againſt the defendant for wilfully rowing his 
boat againſt their net, and Mr. J. Yates, before whom the cauſe 
was tried at Exeter Summer Aſſizes 1767, was of opinion that the 
plaintifls had miſconceived their action; they ſubmitted to a non- i 
ſuit, and afterwards brought treſpaſs and ſucceeded : this clearly 1 
ſhews the diſtinction between the actions of treſpaſs and caſe. On | 
this record 1t 1s ſtated that the injury, of which the plaintiffs com- i 
plain, was occaſioned by the negligence of the defendants: if on | 
the trial it had been proved that it was occaſioned by their wilful Fj 
act, the plaintiffs would have been nonſuited: but the jury having 
found a verdict for the plaintiffs, we muſt confider that the com- it 
plaint ſet forth in the declaration was proved ; and for ſuch an i 
injury an action upon the caſe is the proper remedy. 
LAWRENCE J. There is a great deal of good ſenſe in what is 


ſtated in the caſe cited from 2 Burr. 1114. Such an injury as the 


(a) Ante, 6 vol. 128. 
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gence of the defendants ; it is a queſtion of evidence; if the former, 
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preſent may be occaſioned either by the wilful act or by the negli- 


treſpaſs is the proper action; if the latter, an action on the caſe, 
If it had appeared in evidence in this caſe that the defendants, had 


wil fully done the act, the plaintiffs muſt have been nonſuited. The 
negligent and improvident management of the defendants' ſhip does 


not imply that any act was done by them: after having been guilty 


of the negligence which led to the miſchief, they may have done 
every thing in their power to avoid the miſchief and then the 


running againſt the plaintiffs' veſſel may have been owing to the 


FJueſday. 
April 16th, 


A ſentence 
of a foreign 
Court of Ad- 
miralty 1s 
only conclu- 
* Hive here, in 
an action on 
a policy of 
aſſurance, as 
to the expreſs 
ground of the 
ſentence, but 
not as to any 
of the pre- 
miſes (no- 
ticed in the 
conſid ration 
part of the 
ſentence) 
that led to 
the adj udica- 
tion. 


wind and tide. It does not appear upon this record that the 


defendants wilfully did the act: if the fact were ſo, they ſhould 
have taken this objection at the trial; but after verdict we muſt 


underſtand that that was not the fact. 
Per Curiam 


Rule diſcharged. 


CHRISTIE againſt SECRETAN, 


___ was an aCtion upon a policy of aſſurance on goods on 
board the ſhip The Peggy of George Town on a voyage from 
Maryland and Virginia, both or either, to Bremen. The defend- 
ant ſubſcribed the policy as an underwriter for 2004. on the 31ſt 
of May 1797, and on the 2d of Zune 1797 ſubſcribed the follow- 
ing memorandum written on the policy vg.“ The deſtination of 
the Peggy having been altered, we agree to ſtand our reſpective riſks 
on the goods inſured on this policy per The Mercury, direct from 
Virginia to Bremen.” There were counts in the declaration for a 
total loſs by capture of the goods on board the ſaid hip Mercury, 
and for expences incurred in the ſuit of the plaintiff in and about 


the recovery of the property inſured ; for money paid laid out and 


expended; and for money had and received. The defendant 


' pleaded the general iſſue; and on the trial at Guildhall at the 
Sittings after laſt Trinity term before Lord Kenyon the Jury found 
a verdict for the plaintiff, ſubject to the opinion of this Court on 


the following caſe. | 
The ſhip Mercury, on board of which the goods inſured were 


ſhipped in Virginza, was in fact an American ſhip, and had on 
board at the time of her failing on the voyage inſured and from 


thence until and at the time of the capture hercinafter mentioned 


all 
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all fuch papers and documents indicating her to be an American 1799. 
as are uſually carried on board American ſhips, or which the . 


French themſelves deemed neceſſary in former voyages. There againſt 

was alſo on board a muſter-roll, but it was not ſigned or certified * 

by any public officer of the place from which the ſhip ſailed. 

There was not any warranty made to the defendant or any other 

underwriter upon the ſubject; on the contrary the broker, though 

he ſpoke of the ſhip as an American ſhip, told the underwriters 

that he was directed not to warrant any thing. On the 20th of 

May 1797 the ſhip failed with the goods on board from Virginia 

on the voyage inſured, and on the 22d of June following was 

captured by a French privateer, The Hydra, and taken into Nantes. 

Proceedings were then inſtituted before the Tribunal of Commerce 

of the canton of Nantes, and in 1797 the following ſentence was | 

pronounced by that Court ;— | 
| 


«* Conſidering the diſpoſition of the firſt article of the law of the 
zd Brumaire 4th year, enacting that whenever a declaration of 
war with any nation ſhall give riſe to the fitting out of privateers | 
the Executive Directory ſhall preſcribe ſuch. clear and preciſe in- | 
ſtructions, the terms whereof will not leave any doubt for the | 
ſearching of veſſels with regard to their duty and rights, and theſe 

| 


inſtructions are made known by it's decree of the 12th Vento/+ 
thereon following; conſidering that in the fourth article of the 
ſaid decree it is clear and preciſe; it declares good prize all American 
ſhips which ſhall zo: have on board a muſter-roll in due form, 
ſuch as is preſcribed by the form annexed to the treaty of the 
6th of February 1778 conſidering that the muſter-roll of the 
ſhip Mercury is not conformable to the forms preſcribed by the i 
treaty of the th of February 1778, or that ordered by the decree 
of the 12th Ventoſe, it being neither dated nor ſigned by any 
public officers of the United States; conſidering that the bill of | 
lading of rhe 255 hogſheads of tobacco, which was found on iq 
board, not being figned by the captain is contrary to the 6th 
article of the th title of the Marine Ordinances, whereby it is 
declared that all ſuch veſſels on board whereof no charter-party, p 
bills of lading, or invoices, are found ſhall be deemed good prizes | [ 
together with their cargoee, as allo the gth regulation of the regu—- | 
lation of the 21ſt Oder 1744, whereby it is enacted that all bills of 1 
lading found on board not being ſigned ſhall be null and conſidered 
as imperfect; that beſides the 255 hogſheads of tobacco there were 

loaden 
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against 
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Ordinances of France on this ſubject, 
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loaden on board the ſhip Mercury about 6000 pieces of ſmall timber 


of which there is neither bill of lading nor invoice; conſidering 
that the captain has not produced any American protection, and 
that according to the declaration of Au] Zathan mariner it ap- 
pears that the ſaid captain is an Liſoman and that he has a wife 


and two children in Velaud; — The tribunal in conformity to the 
- above-recited law adjudges and declares the validity of the prize of 
the ſhip Mercury of the burthen of about 183 tons, with all fur- 
niture tackle implements and appurtenances ; and /ikewi/e adjudges 
and declares the validity of the prize of the goods and effefts whereof 
the lading and cargo of the ſaid ſhip Mercury conſiſts; and all 


that for want of the diſpatches and ſea-papers of the ſaid captain 


being in regular order ; on which account ſhe is looked upon as belong- 


ing to the enemies of the French Republic ; the ſame being agreeable 
to the ſeventh article of the Marine Ordinances of Auguſt 1681.” 
The counſel of each party are with permiſſion of the Court at 


liberty to refer upon the argument of this caſe to the proceedings 


at large in the ſaid Tribunal of Commerce and to the printed 
copy of the treaty made between France and America on the 6th 


of February 1778. | 
This caſe was twice argued, in Hilary term laſt by Giles for the 


plaintiff and Par“ for the defendant, and now by Law for the 


former and Gibbs for the latter. 
On the part of the defendant it was objected that there was an 


implied warranty in every contract of aſſurance that the ſhip ſhould 


be navigated according to the laws of the country to which the 
belongs and to which ſhe was going; Law v. Hollingworth, 


ante, 7 vol. 160, and Farmer v. Legg, ib. 186. That though 
there was no warranty that this was an American ſhip, yet that 
being in fact American ſhe ought to have had all thoſe documents 


that are neceſſary for the protection of an American ſhip, whether 
required by the law of nations or particular treaties, becauſe the 
want of any one of them ſubjected the ſhip to additional riſks. 
That by the treaty between America and France this ſnip ought to 
have had a muſter roll (a) on board properly ſigned &; that that 
was fo decided by the ſentence of the French Court of Admiralty 
which was concluſive here; and that for the want of a proper 


muſter- roll ſhe had been condemned. 


(a) See ante, 7 vol. 687 &c, the parts of the Treaty between America 2nd France and the 


It 
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It was anſwered, on the part of the plaintiff, that the argument 1799. 
urged on the other ſide tended to ſhew, contrary to all the de- rung 
ciſions upon this ſubject, that there was no difference between a agp 

policy with and without a warranty; that a warranty was perfectly * 
uſeleſs. That, if it were neceſſary for a ſhip to have any docu- 
ments on board, ſhe need only have thoſe that are required by the 
laws of the country from and to which ſhe ſails, and that as this 
ſhip was not bound to any port in the French dominions, it was 
only neceſſary that ſhe ſhould have on board thoſe documents that 
are required by the treaty between France and America. That if 
this were otherwiſe this ſhip had in fact every document that 
is required by the treaty between France and America : but that it 
was not neceſſary for her to conform to the arbitrary and capricious 
ordinances of France not warranted by, but contrary to, the treaty 
between America and France, That the ſentence of the French 
Court of Admiralty being only a proceeding in rem was not con- 
cluſive here in an action on a policy of inſurance as to the grounds 
of the ſentence. | But this propoſition was denied by the Court, 
and was given up in the courſe of the argument. ] That the ſen- 
tence, if concluſive here as to the premiſes which led to it's 
concluſion, did not decide this caſe ; it appearing by the ſentence 
itſelf that the ſhip had been condemned not for want of a muſter- 
roll, as required by the treaty between France and America, 
but merely for want of ſuch a muſter-roll as is required only 
by a ordinance of France, which ordinance is not binding on 
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America. 
Minute comments were made by the counſel on both ſides on 


the different parts of the ſentence of the Court of Admiralty; on | 
the one hand to ſhew that the foundation of the ſentence was the | 
want of the muſter- roll required by the treaty between France and 
America ; on the other hand to prove that the foundation of it was 
the want of the muſter-roll required by the French ordinance, 
And- the following caſes were referred to; Bernardi v. Motteux, 
Dougl. 574; Mayne v. Walter, E. 22 Geo. 3. B. R. Pari 414; | 
Barzillay v. Lewis, ib. 410. Tr. 22 Geo. 3. B. R.; Saloucci v. 
Woodmaſs, ib. 413. H. 24 Geo. 3.; Saloucci v. Johnſon, ib. 415. 
Tr. 25 Geo. 3.; De Souza v. Euer, Guildh, Sitt. after Hil. 1789; 
Calvert v. Bovill, ate, 7 vol. 523; and Geyer v. Aguilar, ib. 
1 f 
Lord Kenyon. Ch. J. In deciding this caſe I do not mean to 
break in upon the authority of thoſe caſes in which it has been de- 


Vox. VIII. 3 E termined 
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1799- termined that the ſhip inſured muſt be ſea-worthy, that ſhe muft 
have a proper crew and pilot, and that ſne muſt be navigated not 
Cusis ri . 
again} only according to the law of nations but alſo according to the par- 
Senf. cular treaties that ſubſiſt between the country to which the ſhip 
belongs and other countries. But the ground on which my opinion 
is formed in this caſe is a very ſhort one. In general there is no 
doubt but that the ſentence of a Court of Admiralty is concluſive 
as to the points which it profeſſes to decide: it was ſo ruled in the 
caſe of Hugbes v. Cornelius (a), and that has been acknowledged to 
be law ever ſince. But the ſentence of ſuch a Court is only con- 
cluſive on the points which it profefles to decide; and the only 
queſtion here is what point the Court of Admiralty has decided. 
Now the ſentence recites many facts into which it is not neceſſary 
to inquire; but the ſole reaſon given for the adjudication, at the 
concluding part, does not affect the cafe before us. The French 
Court of Admiralty did not condemn the ſhip and cargo for a non- 
compliance with the treaties that ſubſiſted between France and 
America : if they had condemned the ſhip and cargo for having 
violated any ſuch treaty, we ſhould not have been able to extricate 
ourſelves from the effect of ſuch a ſentence. But the ſhort ground 
on which I proceed in this caſe is that the condemnation by the 
French Gourt of Admiralty is expreſſed towards the concluſion of 
it to be becauſe © the ſhip belonged to the enemies of the French 
Republic.” We cannot now inquire whether France and America 
were at enmity with each other: the foundation of this ſentence is 
that the prize belonged to the enemies of the French Republic. 
The French Court of Admiralty did not condemn the ſhip and 
cargo becauſe the ſhip had not the proper documents on board: 
but after ſtating a variety of matter they at length arrived at this 
concluſion (whether rightly or not we cannot inquire) that the 
ſhip belonged to the enemies of the French Republic: but that 
does not deliver the underwriters from their reſponſibility on this 
policy of aſſurance. If there had been a warranty that the ſhip 
was an American, then this ſentence would have ſhewn that the 
warranty had not been complied with : but there being no ſuch 
warranty, I am of opinion, for the reaſon before given, that the 
plaintiff is entitled to recover. 
GROSE J. This is an action for an indemnity for the loſs of 
goods that were inſured on board the ſhip Mercury, which was an 
American ſhip having on board all neceſſary papers indicating her 
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to be an American; ſhe had on board a muſter-roll, though it 

was not ſigned or certified by any public officer ; it alſo appears 
by the caſe that there was no warranty that the ſhip was an 
American, but that on the contrary the broker refuſed to warrant 
her to be an American: under theſe circumſtances, the loſs having 
been proved, it throws on the underwriter the burden of ſhewing 
ſome reaſon why he ſhould not be reſponſible for the loſs; the 
reaſon aſſigned is that the ſhip was loſt by the negligence of the 
owner in not having.on board the roll-d'equipage, and that ſhe was 
condemned by the French Court of Admiralty on this ground. I 
agree with the defendant's counſel that it was neceſſary for the 
ſhip to have all thoſe documents on board that an American ſhip 
ought to have; I alſo agree that the not having them on board is 
ſuch negligence in the owner of the ſhip as will excuſe the under- 
writer; and if the ſhip had been condemned for the want of any 
ſuch papers, it would have been conclufive in favor of the inſurer. 
Nov, in order to prove that the ſhip in queſtion had not all thoſe 
documents that an American ſhip ought to have, the defendant's 
counſel have referred to the ſentence of condemnation : but in con- 
fidering that, we can only look at the ground of the ſentence itſelf 
and not at the previous reaſons which are there ſtated; and the 
expreſs ground of adjudication is that the ſhip belonged to the 
enemies of the French Republic: but that does not negative any 
fact or any circumſtance that the plaintiff was bound to prove in 
order to maintain his action againſt the underwriter. 

" LAwRENCE J. The counſel in arguing this caſe were led 
to the diſcuſſion of many points that it is not neceſſary for us to 
determine. At the ſame time I think that on the former argument 
many things were taken for granted to which I cannot aſſent. 
Among other things it was ſaid that the ſhip inſured muſt be 
navigated according to the laws of the country to and from which 


ſhe ſails; but I rather think that that propoſition is not ſupported 


in it's extent by the caſes, It is true that if the aſſured bring an 
action here on a policy of aſſurance, effected contrary to the laws 
of this country, he cannot recover: but I do not know that the 
caſes have gone farther, and decided that no action can be main- 
tained here on a policy of inſurance malle contrary to the revenue 
laws of another country (a). I alſo doubt whether there is any 
analogy between a caſe like the preſent and caſes where there is an 


la) Vid, Helmas v. Jobnſon, Cop. 3415 ; and Biggs v. 6 ante, 3 vol. 454. 
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1799. implied warranty of ſea-worthineſs. The latter is implied from 

Pee gen the nature of a contract of inſurance. The conſideration of an in- 

again ſurance is paid in order that the owner of a ſhip, which is capable 
SECRETAN., | . 2 . TN 

of performing her voyage, may be indemniſied againſt certain con- 

tingencies; and it ſuppoſes the poſſibility of the underwriter gain- 

ing the premium: but if the ſhip be incapable of performing her 

voyage, there is no poſſibility of the under writer's gaining the 

premium; and if the conſideration fail, the obligation fails. In 

the caſe of the Mille frigate (a) it was ſaid that the ſhip's being 

capable of performing the voyage was the ſubſtratum of the con- 

tract of aſſurance, So if a ſhip ſail without a ſufficient crew, ſhe 

is incapable of performing her voyage. But that is not the caſe of 

a ſhip not having proper documents on board; ſhe may neverthe- 

leſs perform her voyage ; at leaſt there 1s no certainty that ſhe will 

not, as there is in the other caſes above alluded to. I have merely 

thrown out theſe doubts in conſequence of what fell from the 

counſel on the firſt argument, without meaning to give any deciſive 

opinion upon theſe points. It has been contended however on the 

part of the defendant that the ſhip in queſtion was condemned for 

not having on board thoſe papers that are required by the treaty 

between France and America; and if that had been the exprels 
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ö ground of the ſentence of the Court abroad, I ſhould have felt 
j great difficulty in reſiſting it's effect as applied to this action: but 
[ that is not the ground of their deciſion, They have ſtated many 
5 things that induced them to draw the concluſion that ſhe was the 
it property of an enemy ; but that is the ground of the ſentence. 
1 In conſidering a foreign ſentence lately in an action on a policy of 
f | aſſurance this Court ſaid that they could not examine the premiles 
4 þ that led to the concluſion of that ſentence : ſo here, we muſt con- 
1 ſider the ſentence itſelf as concluſive on that point, but we need not 
4 [; examine the premiſes that led to that concluſion ; ; and the ground 
1 bh of condemnation is that the ſhip belonged to the enemies of the 
BM Republic. For this reaſon therefore, without giving any deciſive 
i4 | opinion upon the other topics that have been diſcuſſed, .I concur 
% with the reſt of the Court in the judgment given. 
xz | Poſtea to the plaintiff 
þ # FO ta) Park, 252, &c. 
Y 
3 


1 


3 7 = 17 
A K ee ISL. Wen 
— — * WV up — 
—— 


| | p w—_ 
AN THE THIRTY-NINTH YEAR OF GEORGE II. 


* 


Cor LAND and Others, Aſſignees of GIN ER, a Bankrupt, 
againſt STEIN and Others. 


E was an action of aſſumpſit for money had and received by 

the defendants for the uſe of the plaintiffs as aſſignees, to which 

the general iſſue was pleaded; and at the trial at the ſittings after 

laſt Trinity term at Guildhall a verdict was found for the plain- 

tiffs for 848 J. 165. 114; ſubject to the opinion of this Court on a 
.cale reſerved. 

In OFober 1796 Mr. Macfarlane, as broker to .the 'bankrupt, 
applied! to the defendants to advance a ſum of money upon the 
credit of a quantity of ſalt, which he offered to conſign to them 
as factors to ſell on account of Ginger, which was then ſaid to 
be depoſited in a warehouſe rented by the bankrupt, and which 
had been conſigned to him by different ſhips. To induce the de- 
fendants to advance the money, and to impreſs them with a be- 
lief that the quantity of ſalt was ſufficient to cover the ſum Mac- 
-farlane applied for, he delivered to them a paper in the hand- 

writing of the bankrupt, and ſigned by him as a correct account 
of the ſalt according to the beſt of his knowledge and belief, 
. making it appear to amount to 439 tons and 4 buſhels. After 
ſome communication between the parties the defendants agreed 
to advance 35507. to the bankrupt on the conſignment of 350 
tons of this falt to them for ſale on his account, upon his making 
a regular invoice thereof containing an authority for ſuch ſale. 
In conſequence of this agreement the bankrupt on the 24th of 
October 1796 made out this Invoice; © Invoice of 350 tons Liver- 
pool falt, conſigned to Meſſrs. Stein, Smith and Co. by Richard 
Ginger, to be {old by them for his account. London 24th of Oc- 
: tober 1 796, 350 tons Liverpool ſalt in bulk at. 131. 155.—48124 105. 
Errors excepted, Richard Ginger.” This invoice was tranſmitted 
by the bankrupt to the defendants incloſed in the following letter, 
ſigned by the bankrupt; © Meſſrs. Stein, Smith and Co. London, 
; I beg. leave to hand your invoice of 350 tons ſalt, which you 
will pleaſe to receive and diſpoſe of for my.accaunt, and paſs the 
proceeds to my. credit. As I ſhall want money before the ſalt can 
de ſold, I will be obliged to you for acceptance of ſuch. dates as 
can be agreed on; and I hereby promiſe to keep you free. of ad- 
vance.“ On the 29th of October 1796 Macfarlane as the bank- 
Vol. VIII. 2 rupt's 
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rupt's broker delivered the key of the warehouſe in which the 
ſalt was depoſited to the defendants; and on the 31ſt of that 
month they advanced the bankrupt by the hands of Macfarlane 
1000/7., and they at the ſame time delivered to him bills of ex- 
change drawn by their houſe at Leith and accepted by them to 
the amount of 2000 /. more, which bills are as follows; viz, two 


bills dated 29th OGHJober at three months date for 500/. each, and five 


other bills of the ſame date payable two months after date for 150 J. 
1754. 20c/. 230l. 245. making in all 20007, ; and the defendants 
-on the 5th of November 1796 accepted one other bill for the 
bankrupt dated 31ſt of O#ober at three months, for 550/. more, 


making the whole of their advances and acceptances 35 50 l. On 


to try the queſtion on the bankrupt laws. 


the 1oth of November 1796 the defendants' clerk went to the ware- 
Houſe to look at the ſalt, when he found that there was not above 
one- fourth of the quantity mentioned in the invoice; upon the de- 
fendants being informed of this, inquiry was immediately made 
after the bankrupt to account for the deficiency, who not giving 
the defendants the ſatisfaction they required, and they conceiving 
that a fraud had been practiſed on them by the bankrupt and 
Macfarlane, writs were iſſued againſt them both at the ſuit of the 
defendants, upon which they were arreſted, and there was found 


upon Macfarlane the defendants' acceptances to the amount of 


1625 J. which were given up; and the remainder were duly paid 


by the defendants making their advances on the credit of the ſalt 


19254. On the 25th of Auguſt 1796 Ginger committed an act 
of bankruptcy unknown to the defendants; and he continued 
publicly in the management of his buſineſs until after the de- 
fendants advanced him the money and bills before mentioned. On 
the 12th of November 1796 a commiſſion of bankrupt was 
awarded and ifſued againſt Ginger, under which he was declared 


a bankrupt on the 18th of the ſame month, and his effects aſ- 
ſigned to the plaintiffs. In purſuance of an agreement entered 


into by the attornies for both parties, the ſalt bas been ſold, and 
conſiſted of 76 tons and a fraction, which netted upon dale 8487, 
16s. 114. which has been paid into the hands of the defendants 
for the uſe of thoſe who are entitled to it; and the queſtion is, whe- 
ther the plaintiffs or defendants be entitled to that ſum? the ver- 


dict to be entered accordingly. | 
It was mutually agreed that no advantage ſhould be taken of the 


form of the action in this caſe, which had been ſettled by conſent 
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The caſe was argued in the laſt term by Wood for the plaintiffs 1799. 
and Perceval for the defendants; and now by ay for the TE 
former, and Gibbs for the latter. | again 

For the plaintiffs it was contended that by the words and wirt of 
the bankrupt laws all the property of a bankrupt, including 3 
debts due (a) to him as well as moveable goods and chattels, veſts i 
by relation in his aſſignees from the time of the act of bankruptcy 
committed by him, unleſs in the particular caſes excepted by the 
ſtatutes 1 Fac. t. c. 15. /. 14. 21 Fac. 1. c. 19./. 14. and 19 
Geo. 2. c. 32. / 1. And by the firſt ſection of the 21 Fac. 1. 
c. 19. it is expreſsly enacted that “ all the ſtatutes and laws 
theretofore made againſt bankrupts, and for relief of creditors, 
ſhall be in all things largely and beneficially conſtrued and ex- 
pounded for the aid, help, and relief, of the creditors, &c. The 
firſt exception, which is in the 1 Jac. 1. c. 15./. 14. is, * that no 
debtor of the bankrupt be thereby —— for the payment of 
his debt truly and bona. fide to any ſuch bankrupt before ſuch time 
as he ſhall underſtand or know that he is become a bankrupt.” 
But that clauſe cannot apply to the preſent caſe, as the defendants 
were creditors and not debtors of the bankrupt: there was nothing 
in the tranſaction which could conſtitute a debt from them to him, 
for the ſalt which was pledged to them, was not fold until after the 
commiſſion iſſued; and the exception in the ſtatute muſt be con- 
fined to payments made by ſuch as were debtors to the bankrupt - 
at the time of the ſecret a& of bankruptcy: but where the whole 
tranſaction ariſes afterwards, the party cannot be conſidered as a 
debtor of the bankrupt, becauſe by relation the goods ſold which 

created the debt were at the time of the ſale the property of the aſſig- 
nees. The next exception, which is by 21 Fac. 1. c. 19. / 14. 
applies to purchaſers from the bankrupt for valuable conſideration 
under certain circumſtances not affecting this caſe. Laſtly, the 
third exception, made in the ſtatute 19 Geo. 2. c. 32. /. 1., is 
equally inapplicable to this caſe; for that is ſpecially limited to 
payments made by bankrupts to their creditors for goods ſold, or 
on bills of exchange drawn, negociated, or accepted, by ſuch 
bankrupts. But ſecondly, even if the ſtatute of the 1ſt of James 
were to receive a larger conſtruction than the words themſelves 
imply, and if it extended to perſons who became debtors to the 
bankrupt after the act of bankruptcy committed, ſtill it would 
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not protect theſe defendants who were only actors and not pur- 
chaſers-of the goods. The goods were not fold, but only-pledged, 
to them by the bankrupt; therefore in no ſenſe -could they be 
debiors to him. The tranſaQtion was a mere mortgage, which is 
not within the protection of the ſtatute: and the defendants are 
{till leſs entitled to favour than a common mortgagee ; for they 
were to get commiſſion as well as intereſt for the money advanced 
by them. Neither can it be contended here that the defendants 
as factors had a lien on theſe goods in reſpect of the bills. accepted 
and paid by them; for a factor can only have a lien on the goods 
of his principal, but the ſalt was the property of the aſſignees, who 
were ſtrangers to the tranſaction. 

For the defendants it was argued that the rule of relation i in the 
bankrupt laws, having been adopted to prevent fraud, ought not to 
be uſed as a mean to enable the aſſignees to commit fraud by retain- 
ing both the money of the defendants and the goods in reſpect 
of which ſuch money was advanced. And, admitting that the aſ- 
ſignees had an option to affirm or diſaffirm the bankrupt's contracts, 
they ſhould be put to their election, and the tranſaction if diſaf- 
firmed in part ſhould be reſcinded in toto; which could only be 
done in this inſtance by the aſſignees repaying the money advanced 
on the ſalt, and taking the ſalt back again. The caſe in queſtion 
falls, if not within the letter yet, within the ſpirit of the excep- 
tions in the 1 Tac. 1. and 19 Geo. 2.; and the Court in expounding 
thoſe clauſes will conſider that they were introduced as juſt and 
reaſonable exceptions to the ſeverity of the bankrupt laws, and 
that they are therefore to be conſtrued liberally and beneficially, 
and to include caſes ſtanding in pari ratione. On this principle the 
Court will not reſtrain the word . debtor in the ſtatute of James to 
one who is a debtor at the time of the act of bankruptcy only, 
but will extend it to ſuch as become .debtors at any time after- 
wards before the iſſuing of the commiſſion and without notice 
of any act of bankruptcy; for the hardſhip is the ſame, and the 
reaſon of the exception .extends equally to both. But if this 
were doubtful upon the words of that act, the meaning of theſe 
words is explained by the Legiſlature in the ſubſequent act of 
the 19 Geo. 2. made in pari materia; in the preamble of which 
it is recited that traders frequently commit ſecret acts of bank- 
ruptcy unknown to their creditors and others with whom in 


the courſe of trade they have dealings and tranſactions, and: (till 
continue to appear publicly and carry on their trade and dealings 


by 
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by buying and ſelling goods, negotiating bills of exchange, and 
paying and receiving money on account thereof in the uſual way of 
trade, in the ſame open manner as if they were ſolvent &c. The act 
then proceeds to provide for part of the miſchicf before recited, name- 
ly, that creditors receiving money for goods fold by the bankrupt 
or in reſpect of bills of exchange, without notice of the act of 
bankruptcy, ſhall not be obliged to refund the money to the aſſig- 
nees. It is evident from the wording of the preamble that the 
Legiſlature conſidered that they had before made proviſion by the 
1 Jac. 1. for all payments made to the bankrupt on account of 
goods or receipts of money by him in that reſpect, otherwiſe when 
they recited the miſchief they would have proceeded to give the 
ſame remedy as in the other caſes ſpecified: and if the two ſta- 
tutes be expounded together as making one law, and the preamble 
and enacting parts of both be incorporated together, it will then 
appear that the Legiſlature, after reciting the very miſchief which 
has happened in the preſent caſe, and extending the remedy to 
all debtors of the bankrupt without notice of the act of bank- 


ruptcy, neceflarily meant to include this caſe, which is where the- 


defendants by accepting the goods from the bankrupt became 
debtors to him to the amount of the value when ſold, and in re- 
ſpect thereof may fairly be conſidered as having by their accept- 
ance and ſubſequent payment of his bills made a payment of ſo 
much to him on account within the meaning of the act of James; 
but the effect of this action is to compel the defendants to pay the 
value of the goods again to the aſſignees. In Drinkwater v. Good- 
win (a) a factor who had become ſurety for his principal was ad- 
Judged to have a lien on the price of goods fold by him for his 
principal, although the money was not received until after the 
bankruptcy of the principal, and a commiſſion taken out and 
notice from the aſſignees to the defendant, the purchaſer, not to 
pay it to the factor. But the caſe neareſt in point to the preſent 
is that of Foxcreſt and others aſſignees of Satterthwaite v. De= 
v91n/bire and others (5): that which was an action of aſſumpſit for 


money ariſing from the ſale of goods conſigned by the bankrupt 


to the defendants, and fold by them as factors, in reſpect of which, 
the defendants had made payments to the bankrupt on account: 


but it appeared that Sa?erthwaite had committed ſecret acts of 


bankruptcy prior. to the whole of the tranſaction; and the prin- 


(4) Coavp, 251, (b) 2 Curr. 951. 1 Blac, Rep. 193; andalfocited from a MS. of Yates ]. 
Von. VIII. | 30 cipal 


203 


1799. 
— 
CoPLarnyd 
again! 
STEIN. 


"4 
N 

9 ö 

& 
* 
6 
} 
X« 
. 
* 
by 

i 4 
h 
4% 

U 

| 
» 4% 
+ Il 
* 
3 
1 
*. 
4 * 
1 
£28 
1 
* 
1 
5 

. 3 

it 

it. 4 

* 

* ; 

: $+ 
0 
* 

U 

+78 "nk 

+ bf 

> \ 
*. , 
1 
9 
"af a 

41243 

1 M 
1 1 
142 

F 1 

? 1 

. 

* 

£ 
- FS. 
— 

* 

Y 
i 

| 4 

# * 
4 
. 

1 
* 

4; 4 
13 k 
"4 * 

* 

WA 

$4 

Ky: 

CE. 2 
N. d 

Br. * 
4 X 
EZ; 
4 
* * 
Mg „ 
. 

"AJ 
[ "x * 7 
vs 
bj 
[7 * 

ov 
$5 . 

"6 = 

_ . 

C 

7 8 
LY 

4 U 

> + 
a; 

) 
9 
it 

- = 

; LY 

"'% 

4 1 
4 

_ 
£ 
„. 

'- 

4 * 

4 

- 
bo . 

. 

* 
= 
* - 

o 9 

* x 

of - 

7 5 
2 

qe 

£ 

3 
3 of 

x 

"31 2 

2 

” 

+ 

1 

* 

1 

F | 

4 
9 


a N. . 
* a ———— * 7 8 
. . ms 


4 
F 
W 
[2 
* 
0 


— * — - A — —— 2 — * 
* . f * * 8 7 i PS __ a 
R * 7 2 * 22 * N P Oo Fe.» * 2 RR ene ELD — E — — 
923333 ks . 1 4 7 gf * 4 £ N For So 
—__ = Fs: Se . n r E . „ Fa I * N —— - * 
wu * 1 * — 8 2 . n PPP m -. IST K = 5 _ 


202 


1799 · 
— — 
Cor lav 
againſt 

STEIN. 


CASES IN EASTER TERM 


not protect theſe defendants who were only Factors and not pur- 
chaſers of the goods. The goods were not fold, but only pledged, 
to them by the bankrupt; therefore in no ſenſe -could they be 
debtors to him. The tranſaQtion was a mere mortgage, which is 
not within the protection of the ſtatute: and the defendants are 
{till leſs entitled to favour than a common mortgagee ; for they 
were to get commiſſion as well as intereſt for the money advanced 
by them. Neither can it be contended here that the defendants 
as factors had a lien on theſe goods in reſpect of the bills accepted 
and paid by them; for a factor can only have a lien on the goods 
of his principal, but the ſalt was the property of the aſſignees, who 
were ſtrangers to the tranſaction. 

For the defendants it was argued that the rule of relation in the 
bankrupt laws, having been adopted to prevent fraud, ought not to 
be uſed as a mean to enable the aſſignees to commit fraud by retain- 
ing both the money of the defendants and the goods in reſpect 
of which ſuch money was advanced. And, admitting that the aſ- 
ſignees had an option to affirm or diſaffirm the bankrupt's contracts, 
they ſhould be put to their election, and the tranſaction if diſaf- 
firmed in part ſhould be reſcinded in toto; which could only be 
done in this inſtance by the aſſignees repaying the money advanced 
on the ſalt, and taking the ſalt back again. The caſe in queſtion 
falls, if not within the letter yet, within the ſpirit of the excep- 
tions in the 1 Jac. 1. and 19 Geo. 2.; and the Court in expounding 
thoſe clauſes will conſider that they were introduced as juſt and 
reaſonable exceptions to the ſeverity of the bankrupt laws, and 
that they are therefore to be conſtrued liberally and beneficially, 
and to include caſes ſtanding in pari ratione. On this principle the 
Court will not reſtrain the word . debtor in the ſtatute of James to 
one who is a debtor at the time of the act of bankruptcy only, 
but will extend it to ſuch as become .debtors at any time after- 
wards before the iſſuing of the commiſſion and without notice 
of any act of bankruptcy; for the hardſhip is the ſame, and the 
reaſon of the exception .extends equally to both. But if this 
were doubtful upon the words of that act, the meaning of theſe 
words is explained by the Legiflature in the ſubſequent act of 
the 19 Ceo. 2. made in pari materia; in the preamble of which 
it is recited that traders frequently commit ſecret acts of bank- 
ruptcy unknown to their creditors and others with whom in 


the courſe of trade they have dealings and tranſactions, and: till 
continue to appear publicly and carry on their trade and dealings 


by 
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by buying and ſelling goods, negotiating bills of exchange, and 
paying and receiving money on account thereof in the uſual way of 
trade, in the ſame open manner as if they were ſolvent &c. The act 
then proceeds to provide for part of the miſchief before recited, name- 
ly, that creditors receiving money for goods fold by the bankrupt 
or in reſpect of bills of exchange, without notice of the act of 
bankruptcy, ſhall not be obliged to refund the money to the aſhg- 
nees. It is evident from the wording of the preamble that the 
Legiſlature conſidered that they had before made proviſion by the 
1 Jac. 1. for all payments made to the bankrupt on account of 
goods or receipts of money by him in that reſpect, otherwiſe when 
they recited the miſchief they would have proceeded to give the 
ſame remedy as in the other caſes ſpecified: and if the two ſta- 
tutes be expounded together as making one law, and the preamble 
and enacting parts of both be incorporated together, it will then 
appear that the Legiſlature, after reciting the very miſchief which 
has happened in the preſent caſe, and extending the remedy to 
all debtors of the bankrupt without notice of the act of bank- 
ruptcy, neceſſarily meant to include this caſe, which is where the 
defendants by accepting the goods from the bankrupt became 
debtors to him to the amount of the value when ſold, and in re- 
ſpect thereof may fairly be conſidered as having by their accept- 
ance and ſubſequent payment of his bills made a payment of ſo 
much to him on account within the meaning of the act of James; 
but the effect of this action is to compel the defendants to pay the 
value of the goods again to the aſſignees. In Drinkwater v. Good- 
2win (a) a factor who had become ſurety for his principal was ad- 
Judged to have a lien on the price of goods fold by him for his 
principal, although the money was not received until after the 
bankruptcy of the principal, and a commiſhon taken out and 
notice from the aſſignees to the defendant, the purchaſer, not to 
pay it to the factor. But the caſe neareſt in point to the preſent 
is that of oxcro/? and others aſſignees of Satterthwaite v. De= 
hire and others (2): that which was an action of aſſumpſit for 
money ariling from the ſale of goods conligned by the bankrupt 
to the defendants, and fold by them as factors, in reſpect of which, 
the detendants had made payments to the bankrupt on account: 
but it appeared that Sa/erthwaite had committed ſecret acts of 
bankruptcy prior to the whole of the tranſaction; and the prin- 


(%) Coal, 251. (6) 2 Lr. 931. 1 Blac. Rip. 193: and alſo cited from a MS. of 7 ates J. 
Vor., VIII. 30 cipal 
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cipal queſtion was, how far thoſe payments were protected under 
the bankrupt laws. It is true that the caſe turned principally on 
the ground of a miſdirection of the Judge who thought the tranſac- 
tion was fraudulent within thoſe laws; but Lord Mansfield in 
giving judgment expreſsly ſaid, that if it appeared to the Court 
clearly that on the whole no 1njuſtice had been done to the de- 
fendants by the verdict againſt them, or that the plaintiffs by an- 
other form of action could recover all that they had got by the ver- 
dict, they would not interfere, though they thought the ground of 
the verdict wrong. The Court therefore by granting a new 
trial did expreſsly determine upon the right of the defendants as 
factors to ratain the price of the goods in their hands to indemnify 
themſelves for the payments made to their principal on account, 
though after a ſecret act of bankruptcy committed by him, 

In reply; to the cafe of Drinkwater v. Goodwin, it was anſwered 
that there the goods were put into the hands of the factor and 
ſold by him before any act of bankruptcy committed by the prin- 
cipal, and conſequently when he had a full right to bind the pro- 
perty. As to Foxcroft v. Devonſhire, it was obſerved that, ſo far 
as the point in judgment went, it did not affect this queſtion ; for 
it only decided that ſuch a tranſaction without notice of the 
bankruptcy was not a fraud in law; that though Lord Mansfield 
delivered an obiter dictum in favour of the defendants, the queſ- 
tion did not appear to have been fully conſidered; for the defend- 
ants were ſuppoſed to be protected under the 19 Geo. 2., which 
clearly does not apply to ſuch a caſe; and the queſtion was neither 
argued nor decided upon its true ground, namely, the poſitive pro- 
viſions of the Statute Law. But that at any rate the opinion, how- 
ever reſpectable, could not outweigh the clear words of the bank- 
rupt laws: nor could any argument of hardſhip prevail agaiuſt 
them, as was ſaid by the Court in Bradley v. Clark (a). 

Lord KENYON Ch. J. This caſe, when duly conſidered, is not a 


caſe of difficulty, We ordered the ſecond argument not on account 


of any difficulty that this caſe itfelf preſented to the Court : but 
the caſe of Foxcroft v. Devonſhire was preſſed upon us on the former 
argument as a deciſion directly in favor of the defendants ; and 
that caſe is involved in ſo much obſcurity that when it was cited 
we did not immediately fee how far it applied to the caſe before 
us: but, having ſince had an opportunity of examining that caſe, 


(a) Ante, 5 vol. 197. 
3 we 
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we find that there was no point there decided that will claſh with 
our opinion in this caſe. It appears that that caſe was not tho- 
roughly underſtood on the firſt trial, and all that was there judi- 
cially decided by this Court was that a new trial ought to be 
granted in order that the caſe might be more fully inveſtigated. 
It is true indeed that ſome expreſſions there dropped from Lord 
Mansfield favorable to the argument of the defendants in this 
caſe : but even if ſuch had been his judicial opinion, we muſt have 
examined the grounds of it, and after paying every attention that 
is due to the opinion of ſo great a man we muſt have decided ac- 
cording to the proviſions of the ſtatutes alluded to. 


A deciſion in favor of the defendants in the preſent action would. 


be contrary to all the bankrupt laws and to the caſes that have been 
determined upon them on the ground of relation back to the act of 
bankruptcy. I will not now inquire whether or not the Legiſlature 
acted wiſely in framing thoſe laws, nor can we decide here on the 
hardſhip of a particular caſe : many great men have doubted of the 
propriety of the whole of the bankrupt laws; but as long as they re- 
main in force we are bound to conform to them. The doctrine of 
relation obtains univerſally through all the bankrupt laws, except in 
the caſes that are particularly excepted ; and this cafe does not come 
within either of thoſe exceptions. The argument of the defendants 
goes the length of aſſerting that if a bankrupt aſter a ſecret act of 
bankruptcy ſell or mortgage his cſtate, ſuch ſale or mortgage will 
be valid. It is true that if no commithon be taken out for five years 
after the act of bankruptcy committed ſuch ſale would be good 
there is a ſtatute (a) limitation in ſuch a caſe ; but in no other caſe 
can ſuch a ſale be protected. In the preſent cafe the goods were 
delivered in October 1796, but now it appears that the bankrupt 
by having committed a ſecret act of bankruptcy two months before 
was incapacitated from diſpoſing of theſe goods to the prejudice of 
his creditors at large : this is a hard caſe on the part of the defend- 
ants, but we are compelled to decide againſt them by poſitive law, 
and can only fay ita lex ſcripta eſt. 

GRrosr J. The facts in this caſe are ſhortly theſe; the defend- 
ants after a ſecret act of bankruptcy committed by Ginger received 
goods from the bankrppr, and advanced money on them ; a com- 
miſſion of bankrupt was afterwards taken out; the goods were 
then ſold, and the money 1s in the hands of the defendants. And 


(a) Stat, 21 Jac, 1. c. 19. J. 14. 
the 
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money into their own pockets. 
and B., unmixed with the fact of bankruptcy, the law is clear; for 


my goods in the hands of another I may maintain trover, and for 
the produce of them an action for money had and received. 


CASES IN EASTER TERM 
the queſtion is whether or not this money by law belongs to the aſſig- 
neces of the bankrupt. In this caſe ſome propoſitions are clear; 


the goods, when they came into the hands of the defendants, be- 
longed to the aſſignees; they were delivered to them to be ſold on 


the bankrupt's account without the authority of the aſſignees; in 
the hands of the defendants they were ſtill the goods oi-the aſſignees, 


unleſs there be any law to alter the property. 


After the goods were 


ſold, the produce of them belonged to the aſſignees, unleſs there be 


any law to warrant the defendants to fell the goods without the au- 
thority of the owners, and when they had fold them to put the 


As a mere naked caſe between A. 


The queſtion then is whether or not the law, either by poſitive 


words or by the conſtruction put upon them, enables the defend- 
ants to retain this money againſt the aſſiguees. It is ſaid that they 


may retain the money; iſt, As factors; 2dly, On the true con- 


ſtruction of the ſtat. 1 Fac. 1, c. 15, or on that of the 19 Geo. 2. 
c. 32. ; or on the conſtruction of both of them moulded together 
and conſidered as one law; and it was alſo contended that the caſe 
of Foxcroſt v. Devonſhire is expreſsly in point to this purpoſe. 
Firſt then, can the defendants retain this money as factors? As 
factors of whom? of the bankrupt; the goods were not his, but 
belonged to the aſſignees, and the defendants were not the factors 


of the aſſignees. If the defendants had received the goods before 


the bankruptcy of Ginger, there might have been a lien, and this 


caſe would have been like that of Drinlwater v. Goodwin which 
was referred to in the argument. But the preſent caſe is diſ- 
tinguiſhable from that; there the factor received the goods of the 
bankrupt before the act of bankruptcy, and when they belong- 
ed to the bankrupt: here the goods were.received by the defend- 
ants from the bankrupt after the bankruptcy, when they belonged 
to the aſſignees; and I know of no caſe which gives a factor a 
lien on goods ſent to him by a perſon to whom the goods do not 
belong. Then, ſecondly, is this a caſe within the ſtar. 1 Jac. 1. 
c. 15., which enaQts that no debtor of the bankrupt ſhall be en- 
dangered for the payment of his debt to a bankrupt before he ſhall 
underſtand or know that he is become a bankrupt? Certainly not. 
Here was no payment of any debt to the bankrupt; the money 


advanced by the defendants was a loan to the bankrupt ; it was 
advanced 
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advanced after he became a bankrupt, and the defendants were in 
no wiſe his debtors; ſo that this caſe in no reſpects falls within 
the proviſo. Nor does the caſe come within the other ſtatute, 
19 Geo. 2. c. 32. The proviſo in the ſtat. 1 Fac. 1. was made to 
protect debtors, this proviſo was introduced for the protection of 
creditors in reſpect of goods really and bona fide ſold to ſuch bank- 
rupt in the uſual and ordinary courſe of trade and dealing from 
the repayment of ſuch money as ſuch creditors had really and bonà 
| fide and in the uſual and ordinary courſe of trade and dealing 
received. In this caſe no goods were ſold to the bankrupt, nor was 
any money received by the defendants as creditors of the bank- 
rupt: the goods were ſent to be ſold by them, but were not ſold 
to them; and therefore this cafe does not come within this ſtatute. 
But then we are deſired to read the proviſo in the ſtat. 1 Fac. 1. 
after the recital in the ſtat. 19 Geo. 2. It is new to read a preamble 
or a recital in a ſubſequent ſtatute to explain a former act; and 
if the Legiſlature had intended that it ſhould be ſo explained in this 
inſtance, a very few words in the latter ſtatute would have anſwered 
the purpoſe. However I will read the two together; the pre- 
amble in the 19 Geo. 2. is this; © Whereas many perſons within 


the deſcription of and liable to the ſtatutes concerning bankrupts” 


frequently commit ſecret acts of bankruptcy unknown to their cre- 
ditors and other perſons, with whom, in the courſe of trade, they 
have dealings and tranſactions, and after the committing thereof 
continue to appear publicly and carry on their trade and dealings 
by buying and ſelling of goods and merchandizes, drawing, ac- 
cepting, and negotiating bills of exchange, and paying and re- 
ceiving money on account thereof, in the uſual way of trade, 
and in the ſame open and public manner as if they were ſolvent 
perſons, and had not become bankrupts; and whereas the per- 
mitting ſuch ſecret acts of bankruptcy to avoid and defeat pay- 
ments really and bona fide made in the caſes and under the cir- 
cumſtances abovementioned, where the perſons receiving the ſame 
had not notice of, or were privy to, ſuch perſons having com- 
mitted any act of bankruptcy, will be a great diſcouragement to 
trade and commerce, and a prejudice to credit in general :”* then 
the proviſo in the ſtat. 1 Fac. 1. c. 15. is, That no debtor of 
the bankrupt be hereby endangered for the payment of his debt 
truly and bona fide to any ſuch bankrupt before ſuch time as he 


ſhall underſtand or know that he is become a bankrupt.” But 
Vol. VIII. 3H the 
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"CASES IN EASTER TERM 
the anſwer to the argument derived from that mode of reading 
the ſtatutes is that the defendants in this caſe were not debtors te 


the bankrupt ;- that it is not contended that the. bankruptcy is to 
avoid or defeat any payments made to the bankrupt for. goods or on 


the acceptances of bills of exchange: it is only contended that the 


bankruptcy is to veſt the property of the goods in the aſſignees, 


and thereby avoid any right ſuppoſed to be-veſted in the defendants 


by the bankrupr's ſelling theſe. goods, and prevent. the .detendants 
having any lien upon them in conſequence of any act of the bankrupt 
after he became a bankrupt. I had very little doubt on this caſe 
when it was argued in the laſt term, but I was not then prepared to 
anſwer the caſe of Foxcroft v. Devonſhire which was reprelented to 
us as deciſive of the preſent : but having ſince had an opportunity 
of conſidering that caſe, I think it does not apply to this. The 
queſtion that has been agitated in this caſe was not raiſed there : it 
might have ariſen, but was not made at the trial; the caſe below 
was miſtaken; it was left to the jury on the ground of fraud, but 
this Court thought that there was no fraud in law, and they 
granted. a new trial for the purpoſe of having the caſe further con- 
ſidered. Therefore I am of opinion that that caſe. is no authority 


for the preſent. 


.LawRENCE J. The only thing: that: raiſed any doubt in the 


minds of the Court on the firſt argument was the caſe of Foxcroft 


v. Devonſhire; but on looking into that caſe it appears not to be 
applicable to the preſent. It has been decided in a variety of 
caſes that the legal effect of an act of bankruptcy is to enable the 
aſſignees, when a commiſſion is ſued out, to reſeind all the contracts 
made by the bankrupt. after the act of bankruptcy committed, 
and that: relation takes place in all caſes except the three that have 
been alluded to- in the argument, and which are excepted by the 
different ſtatutes. . This does not appear to me to be one of thoſe 


- excepted caſes; it was a loan of money after the act of bankruptcy 
committed; and therefore the aſſignees are entitled to recover in 


- this action. 


Poſtea to the plaintiffs. 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 


The KINO againſt G. Gaskix, D. D. 


Tu defendant, the rector of the united pariſhes of Saint Bennet 
1 otherwiſe Benedict Gracechurch and Saint Leonard Eaftcheap 
in Landon, having been called upon by a mandamus to reſtore ohn 
Fyulbrook to the office. of pariſh-clerk of the ſaid united pariſhes, 
made a return to the. mandamus in which he aſſigned ſeveral 
. cauſes for the removal of the clerk. After enumerating the dif- 
- ferent cauſes which ſhewed the indecent and indecorous conduct 
of the clerk on ſeveral occaſions, and among others that the elerk 
was on a certain day intoxicated during divine ſervice and inca- 
- pable of performing his office and that he officiated in an improper 
part of the church, the return concluded thus, that © for and on 
account thereof in the preſence of the ſaid F. Fulbrook and alſo in 
the preſence of the churchwardens of the ſaid united pariſhes I 
did as ſuch. rector as aforeſaid remove and diſmiſs the ſaid J. 
Fulbrool from his place and office of. pariſh-clerk &c.“ 


Fervis took ſeveral objections to the return: but it is only 
neceſſary to mention one, on which the Court adjudged that the 
return was inſufficient, namely, that it did not appear that Fal- 
:brook had ever been ſummoned to anſwer before he was removed, 
and conſequently that he had had no opportunity of making any 
defence to the charges brought againſt him. 

Paxh, in anſwer to this objection, relied on ſeveral A 
1. Rex v. Tbe Mayor &c of London (a), where the Court refuſed 
to grant a mandamus. to reſtore P. Roberts to an office from which 
he had been ſuſpended without having had notice-to make his de- 
fence, it appearing that there was good ground for the ſuſpenſion. 
2. Rex v. The Mayor c of Axbridge (5), where a mandamus to 
reſtore was refuſed for a ſimilar reaſon. 3. Rex v. Tidderley (c), 
where the ſame point was determined on a return to a mandamus. 
There the mayor returned (to a mandamus to reſtore Tidderley to 
the office of. a burgeſs of a corporation) that he had removed Tid- 
-.derley at his own requeſt; an objection was taken to the return, 

and the Court ſaid that though the return was inſufficient, yet as it 
appeared that the party had no cauſe to be reſtored they would 
not reſtore him; and fo (they ſaid) it was ruled in Mincheſter's caſe. 
4. Rex v. The Mayor &c of London (d); where an objection, taken 


(a) Ante, 2 vol. 177, (e) 1 Sid. 14. 
(6) Cowp, 523. | (4) M. 26 Geo, 3. B. R. 
| to 
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to a return to a mandamus to reſtore Mr. Wooldridge to the office 
of alderman that it was not ſtated that the alderman had notice to 
defend himſelf but only that he had been ſummoned to attend in 


his place as alderman, was over- ruled. —Beſides which (it was con- 


tended that) in this caſe it muſt be underſtood that the clerk was 
not condemned unheard, it being ſtated in the return that Doctor 
. Gaſtin in the preſence of the ſaid J. Fulbrook” &c removed him 
Kc. That the facts returned muſt. be taken to be true; for if 


falſe, the clerk- may have his action for a falſe return; and if true, 


he ought not to be reſtored for a mere informality, becauſe the in- 
ſtant he is reſtored Doctor Cgſtin may again remove him in a 
more formal manner. 


Lord KEN VON Ch. J. If we were to hold this return to be 


ſufficient, we ſhould. decide contrary to one of the firſt principles 
of juſtice, audi alteram partem. The two firſt caſes cited in ſup- 


port of this return by no means warrant the poſition for which 


they were cited; there the application was for a mandamus to 
reſtore; and on hearing the whole caſe this Court refuſed to grant 
the writ becauſe it appeared on the party's own ſhewing that he 
ought to have been removed. In the next caſe cited the party 


muſt have had notice, becauſe it appears that he was removed at his 


. own requeſt, And in the laſt caſe Mr. Wooldridge was ſummoned 
to attend in his place as alderman, which perhaps was conſidered 
as equivalent to formal notice. It is to be found at the head of 
our criminal law that every man ought to have an opportunity of 
being heard before he is condemned: and I ſhould tremble at the 
. conſequences of giving way to this principle. I have no doubt 
but that Doctor Ggſtin has acted on this occaſion from the beſt 
motives ; and notwithſtanding our . deciſion he will be perfectly 
juſtified in renewing his accuſation againſt this perſon and in re- 


moving him from his office in a more formal manner if the charge 


be true. 


GRosE J. The offences charged on the clerk are abundantly 


ſufficient to warrant Doctor Cgſtin in removing him: but the pre- 
ſent proceeding is informal, and the return to the mandamus is 
inſufficient. | 


LAWRENCE J. This was one of the grounds on which the re- 


turn in Bagg's caſe (a) was holden to be inſufficient. 


The Court therefore awarded a peremptory mandamus to reſtore 


Fulbraok. 


(a) 11 C9. 99. 4. 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 


Don on the ſeveral demiſes of Aus Grtcorr and 
Diownss GERRE againſ} JohN WHICHELO. 


1 ejectment was brought on the demiſe of J. Gregory as to 
one undivided third part of certain premiſes in Sex, and 
on the demiſe of D. Geere as to another undivided third part. 
At the trial at the laſt aſſizes for Suſex a verdict was found for the 
plaintiff, ſubject to the opinion of this Court on the following caſe. 

Elizabeth Lemmon widow, being ſeiſed in fee of certain lands 
in the pariſhes of Jevington and Follington in Suſſex, by will dated 
12th January 1693 deviſed the ſame * to her ſon Richard Lemmon 
and her daughter Elizabeth wife of E. Baldy and their heirs for 
ever, provided that if her ſaid ſon and daughter ſhould both have 
iſſue, then both their dividends aforeſaid were to go to the iſſue of 
their own bodies; but if but one of them ſhould have iſſue, then 
the premiſes ſhould go to that iſſue, whether it be the child of her 
ſon or daughter aforeſaid: but if they both died without iſſue of 
their own bodies, then immediately to the right heir at law and his 


On the deviſor's death her ſon and daughter en- 
Af- 


heirs for ever.” 
tered and became ſeiſed of the eſtate by virtue of the will. 


terwards by indentures of leaſe and releaſe (executed after the 


death of Edward the huſband of Elizabeth Baldy) dated the 21ſt 
and 22d of November 1748, Richard Lemmon granted all his un- 
divided moĩety to E/izabeth Baldy in fee, and thereby covenanted 
to levy a fine ſur cognizance de droit come ceo &c unto the 
ſaid El:zzabeth Baldy and her heirs of the ſaid moiety, which fine 
was thereby declared to enure to the uſe of the ſaid Elizabeth in 
fee. Elizabeth Baldy had two ſons who died in her lifetime 
without iſſue, and alſo one daughter Elizabeth who intermarried 
with Thomas Allen and died in the lifetime of Elizabeth Baldy 
leaving an only daughter Elizabeth Allen. Elizabeth Baldy by will 
dated 6th October 1744 deviſed to her grand-daughter Elizabeth 
Allen in fee & all that her part and parcel of freehold lands lying in 
Jcvungton and Folkington” &. Elizabeth Baldy after purchaſing a 
moiety of the eſtate from her brother Richard Lemmon did not make 
any alteration in her will, but died inteſtate as to that moiety with- 
out having barred the entail of her original moiety, and before any 
tine was levied by her ſaid brother purſuant to the deeds of leaſe 
and releaſe. And upon the death of Eligabeth Baldy on the 1 5th 
of December 174.8 Elizabeth Allen her grand-davghter entered in- 

Vol. VIII. 1 to 
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1799. to poſſeſſion of the whole eſtate. A fine was afterwards levied in 
* Trinity term 1749 of the moiety, wherein Elizabeth Allen was 
Soon plaintiff and the ſaid Richard Lemmon the elder deforciant, but no 
Watonsto. Jeed to lead the uſes of ſuch fine was then or at any time after- 
wards executed. On the 27th of July 1749 Elizabeth Allen in- 
termarried with Benjamin Brooker, and died in April 1790 without 
iſſue and inteſtate, Richard Lemmon the elder had iſſue by his 
firſt wife one ſon named Richard Lemmon, and a daughter, Mar- 
tha, and by his ſecond wife had ifſue three daughters, Ann, Eliza- 
beth, and Grace; all of whom ſurvived their father. Richard 
Lemmon the ſon afterwards died without iſſue and inteſtate, leaving 
his ſiſter Martha of the whole blood and his three ſiſters of the 
half blood and the ſaid Elizabeth Brooker him ſurviving. His 
ſiſter Martha intermarried with Fohn Whichelo, and afterwards 
died leaving John Whichelo, the preſent defendant, her eldeſt ſon 
and heir at law, who on the death of Elizabeth Brooker en- 
tered into poſſeſſion of the premiſes which he now retains. Ann 

the eldeſt daughter of Richard Lemmon the elder by his ſecond 
marriage is dead, leaving James Gregory one of the leſſors of the 
plaintiff her grandſon and heir at law. Elizabeth, the ſecond 
daughter of Richard Lemmon the elder by the ſecond ventre, died 
in June 1789 without iſſue; and Grace the third daughter is alſo 
dead leaving. Diones Geere the other leſſor of the plaintiff her only 

ſon and heir at law. 

The queſtion reſerved for the opinion of the Court was whether 
the plaintiff is entitled to recover the ſaid two third parts or either 
of them; if ſo, the verdict to ſtand; if one only, the verdict to be 
entered accordingly : if neither, a verdi& to be entered for the 


defendant. | 
Conſte for the leſſors of the plaintiff. By the will of Elizabeth 
Lemmon, from whom all the parties claim, Richard Lemmon her ſon 
and Elizabeth Baldy her daughter took eſtates tail in moieties, as 
tenants in common, with croſs remainders to their iſſue. Afﬀter- 
wards by the ſale of Richard Lemmon's part to Elizabeth Baldy the 
whole veſted in her and deſcended to Elizabeth Brooker then Eliza- 
beth Allen. And upon her death without iſſue in 1790 the queſ- 
tion is who are the iſſue inheriting under the entail created by 
Elizabeth Lemmon's will? Now the leſſors of the plaintiff, one of 
whom is the grandſon and the other the great- grandſon of R. Lem- 
mon the elder through his daughters by his ſecond marriage, are en- 


titled each to one third, and the defendant who claims through the 
*8 eldeſt 


IN THE THIRTY-NINTH YEAR OF GEORGE ili. 


eldeſt daughter of Richard Lemmon the elder to the remaining 
third. It is unneceſſary to conſider the operation of the fine in 
this caſe, whether or not it converted a moiety of the eſtate-tail 
into a fee, for in either way of conſidering the queſtion the leſſors 
will be entitled to the ſame proportion, For it is ſtated in the caſe 
that Richard Lemmon the ſon (through whoſe ſiſter Martha, of the 
whole blood, the defendant claims the whole) died in the life- 
time of Mrs. Brooker, and conſequently was never in poſſeſſion of 
the eſtate. But all the three ſiſters of Richard Lemmon the 
younger are equally of the whole blood of Richard Lemmon the 
father, from whom alone they muſt all claim, they being his heirs 
ſpecial per formam doni. It is clearly ſettled that the rule of poſ- 
ſeſſio fratris does not apply to entails, Co. Lil. 15. b. For the heirs 
in the entail are not to make title as heirs of the whole blood of 
the perſon laſt ſeiſed, as in the cafe of lands held in fee- ſimple, but 
as heirs to the original donee. Plowd. 57. Ratcliffe's caſe, 3 Co. 
42. Goodtitle v. Newman, 3 Wilſ. 526. So on the other hand Martha 
the ſiſter of the whole blood of Richard the younger cannot claim 
lands in fee from him who was never ſeiſed, but can only claim 
from her father or grandmother, in which caſe the claims of Ann 
and Grace her half ſiſters ſtand upon an equal footing with her 
own. In either caſe therefore the leſſors are entitled to recover 
two thirds. | 

Holroyd contra admitted that he could not claim more than one 
third for the defendant. 

Lord KENYON C. J. In the caſe of eſtates tail the half blood 
coming within the deſcription of the entail may inherit as effect- 
ually as the whole blood. There the rule of poſſeſſio fratris does 
not apply. Neither does it in the caſe of peerages. Nor does 
that rule hold even with reſpect to inheritances in fee- ſimple unleſs 
there be an actual poſſeſſion of the brother, or that which has been 
deemed equivalent. For in that reſpe& there is a difference be- 
tween freehold and chattel leaſes outſtanding. In the former caſe 
unleſs the elder brother afterwards obtain poſſeſſion by the receipt of 
rent or other acknowledgment, the deſcent will be to the younger 
brother of the half blood in preference to the ſiſter of the whole 
blood : but in the caſe of a chattel leaſe outſtanding, the poſſeſſion 
of the tenant is the poſſeſſion of the landlord; and there the rule 
of poſſeſſio fratris attaches (a). In this caſe it clearly appears that the 


children of Elizabeth Lemmon took eſtates tail under her will. 


(4) Vi. Doe v. Keen, 7 vol. 390. Co, Lit, 15 a. and Jerk. 242. 8 
ut 
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But it alſo appears to me, if it were neceſſary to enter into that 
queſtion, that the conveyance by Richard Lemmon one of the te- 


nants in tail of his moiety to his ſiſter having created a baſe fee (a), 
that eſtate ſo created was afterwards confirmed (5) by the tine, 
which though not levied until after the death of the releaſee was 
governed by the previous deed to lead the uſes of it. 

Per Curiam. Verdict to be entered for the plaintiff for two 


thirds. - 


Doe d. Neville v. Rivers, ante, 7 vol. 276. 


(a) Vid. Marþallv. Clarke, 2Ld. Ray. 779, 
(b) Vi. Stapilton v. Stapilton, 1 Ath, 8. 


Doe d. Tyrrel v. Shilſen, 3 Burr. 1703. anc 


BEARDMORE againſt Fox. 


T> EPLEVIN for taking the goods and chattels of the plaintiff 

in a dwelling-houle in Piccadilly. The defendant, as bailiff 
of M. Blount, acknowledged the taking &c. as a diſtreſs for 100 /, 
due for one year's rent of the houſe on the 25th of December 
1797. The plaintiff pleaded in bar, 1ſt, as to 60 J. 8s. 8 d. par- 
cel of the 100 J. riens in arrear; whereupon iſſue was joined. 
And as to 39/. 115. 44., reſidue of 100 f., he pleaded a tender 
and refuſal before the diſtreſs, whereupon alſo iſſue was joined. 
Secondly as to the ſum of 60 J. 8s. 8 d. parcel of the 100/. the 


plaintiff further pleaded that before the diftreſs the party-wall 


between the dwelling-houſe and the houſe adjoining had been 
pulled down by virtue of the ſtatute 14 C. 3. c. 78., and that in 
purſuance of the ſtatute he had paid the 60 J. 8s. 8 d. for one 
moiety of the expence of rebuilding the party-wall; and that by 
virtue of the ſtatute he deducted the ſum of 60/. 8 s. 8 d. out of 
the rent otherwiſe payable to Blount ; Blount being the owner and 
perſon entitled to the improved rent of the dwelling-houſe in 
which &c. | | 

The defendant replied that Blount was not the owner and per- 
{on entitled to the improved rent thereof; on which alſo iſſue was 
joined. On the trial before Lord Kenyon at We/timinſter at the 
littings after Michaclmas term the tender was admitted; and the 
jury by his Lordſhip's direction found a verdict for the defendant 
on the other two iſſues for 60 J. 8s. 8 d., ſubject to the opinion 
of this Court on the following caſe. 


The 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 


The premiſes, for which the rent is claimed, conſiſt of a dwell- 
ing-houſe &c; and for ſome few years before and down to the 
22d of March 1787 the plaintiff and his partner W. Galley ſince 
deceaſed occupied the premiſes and carried on the buſineſs of 
ſtock- brokers and lottery-office keepers there at the annual rent of 
go/. Mr. Blount, being ſeiſed in fee of the premiſes, by indenture 
dated 22d March 1787 leaſed them to the plaintiff and Galley for a 
term of {1xty years from the 25th of December then laft at the annual 
rent of 100 I. The leaſe contains a covenant for payment of the 
rent of 1004, “without any deduction or abatement for or by 
means of any taxes rates aſſeſſments contributions impofitions pay- 
ments or charges whatfoever that now are or ſhall or may be 
charged or impoſed upon the premiſes or on M. Blount in reſpe& 
of the ſame by authority of parliament or otherwiſe howlſoever, 
the land-tax only excepted ;” and alſo a general covenant (a) to 
repair the premiles, At the time of granting this leaſe the pre- 
miſes were greatly out of repair, and ſoon afterwards the leſſees, 
Beardmore and Galley, made conſiderable repairs and alterations 
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therein and expended about the ſum of 700/. In the end of the 


year 1795 and beginning of 1796 the wall between the houſe and 
the adjoining houſe was pulled down by the owner of the adjoining 
houſe, who built a new party-wall. The expence which the 41ſt 
ſection of the ſtat. 14 Geo. 3. c. 78. directs ſhall be borne by the 
owner of the improved rent of the adjoining building or ground, 
and to be paid by the tenant in poſſeſſion to the perſon at whoſe 
expence a new party-wall ſhall be built, amounted to 60/7. 8s. 8 d., 
which ſum was paid by the plaintiff to the perſon by whom the 
party- wall was built before the time of the diſtreſs, and notice thereof 
was given to the defendant and Mr. Blount. By agreement between 
the plaintiff and his co-leſſee Galley, dated 6th of February 1796, 
reciting that they intended to diſſolve their partnerſhip, the plaintiff 
undertook to convey his ſhare and intereſt in the dwelling-houſe 
and premiſes to Galley from the 21ſt of April then next for the 
ſum of 100014. On the 6th of March 1796 Gallzy died. In May 
1796 Galley's executors cauſed the entire intereſt in the leaſe and 
premiſes to be put up to ſale by auction, and the ſame was bought 
by the plaintiff for 577. 105., and the plaintiff ſtill continues to 
carry on the buſineſs in them. In Auguſt 1797 Galley's executors 
conveyed back to the plaintiff the intereſt which Galley took in the 


(a) This covenant does not vary the queſtion, See Sarg fer v. Birtbiad, Beſ. & Pul. 301. 
Vor, VIII. 3K premiſes 
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premiſes under the agreement of the 6th of February 1796, and paid 
him the ſum of 422. 10s. being the difference between the ſum 
of 3000/7, mentioned in the agreement and the ſum of 5777. 105. 
In conſequence of the pulling down and rebuilding of the party- 
wall ſome expence was neceflarily incurred by the plaintiff, and he 
took that opportunity to make further repairs and alterations, and 
upon the whole he expended upon the premiſes at that time 
about 3ool,. i addition to the ſum which he and Galley had before 
laid ont thereon, The premiſes would now let for a ſhop at the 
annual rent of from 1804. to 200%, and the ground whereon they 
ſtand, independently of the buildings, would let for buildings at 
the rent of 100. a- year. The queſtion for the opinion of the 
Court is whether upon the true conſtruction of the ſtat. 14 Geo. 3. 
c. 78. J 41. Blount is the owner and perſon entitled to the im- 
proved rent of the premiſes, and conſequently liable to bear the 
expence of the party-wall; if the Court ſhall be of opinion that he 
is, then a verdict is to be entered generally for the plaintiff; if 
the Court ſhall be of opinion that he is not, the preſent verdict is 
to ſtand. | 

Abbott, for the plaintiff, relied on the latter words in the ſtatute 
14 Geo. 3. c. 78. / 41., © Whereupon it ſhall be Jawful for the 
tenant or occupier of ſuch adjoining building or ground to pay one 
moiety &c to ſuch firſt builder &c and to deduct the ſame out of 
the rent which ſhall become due from him to ſuch owner under 
whom he holds the ſame &c", to ſhew that in ſuch a caſe as the 
preſent the expence of the party-wall muſt be borne by the land- 
lord. Otherwiſe (he obſerved) the words at the beginning of 
that ſection © owner of the improved ren?” muſt be conſtrued 
« owner of the improved value; which conſtruion is not only 
contrary to the obvious meaning of the Legiflature and the words 
uſed but will alſo be productive of an infinity of actions. And he 
referred to the caſe of Southall v. Leadbelter (a), where it was 
| holden that the Legiſlature intended, by this ſtatute, to throw the 
expence on the landlord when the leſſee takes a houſe at rack- 


rent. 
Caſelee, contra, contended that the words © improved rent” 
ought to be conſtrued the ſame as © improved value; otherwiſe 
if A. demiſed land on a building leaſe at the annual rent of 205, 
and the leſſee built and did not then let the houſe, the expence of 


(a) Ante, 3 vol, 458. 
the 


IN THE THIRTY-NINTH YEAR OF GEORGE 111. 


the party-wall would fall on the landlord who only received the 
ſmall rent of 205. ßer annum. Now here the plaintiff is the owner 
of the improved value; for it appears by the caſe that the land 
alone is worth 1007. per annum and the houſe another 100/., and 
that he only pays 100 J. a-year for the whole. He ſaid that this 
was diſtinguiſhable from the caſe cited, becauſe there the leaſe was 
only granted for twenty-one years, whereas this was a long leaſe 
for ſixty years of which only a few are expired; and therefore the 
leſſee has the principal benefit of the party-wall, the intereſt of 
the reverſioner being very remote, At all events the landlord, 
Mr. Blount, cannot be conſidered as the owner of the 7mproves 
rent, ſince there is no improved rent at all in this caſe, there being 
only one rent. If this be a caſe for which the Legiſlature have 
made no proviſion in the ſtatute, the defendant has a right to avail 
himſelf of that omiſſion ; ſince the plaintiff can only make his de- 
mand on the landlord on the authority of the act; and the words 
at the latter end of ſection 41., giving the authority, are uch 
owner”, i. e, the owner of the improved rent before-men- 
tioned, 

But The Court were of opinion that under this act the expence 
of the party-wall muſt be borne by Mr. Blount, the landlord ; that 
if they were to put a different conſtruction on the ſtatute, every 
leſſee at rack-rent, who happened to improve the houſe demiſed to 
him, would be liable to ſuch expence in conſequence of his im- 
provements, which was highly unreaſonable. And that, if it were 
proper to make any alteration in the law in this reſpect, it could 
only be effected by the Legiſlature. 
Poſtea to the plaintiff. 


The KING againſt DUNN. 


\ R. Cirdleſtone a magiſtrate of the county of Norfolk had con- 

victed the detendant for uſing engines to kill game under the 
5 Ann. c. 14.; the 2d ſection of which provides that the proceed- 
ings ſhall not be removed by certiorari unleſs the party convicted 
ſhall before the allowance of ſuch certiorari become bound to the 
proſecutor in 50 J. with ſuch ſufficient ſureties as the convicting 


two ſureties in 50/. conditioned to proſecute the writ with effect &c is not complied with by the party 
end his two ſureties entering into a recognizance in 25/, each, but it muſt be in the entire ſum of 504. 
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magiſtrate ſhall think fit, with condition to pay to the proſecutor 
within fourteen days after ſuch conviction or procedendo granted 


his full coſts &c (a). The defendant intending to remove the con- 
viction into this court by certiorari, in order to make an applica- 
tion for an information againſt Mr. Girdleflone for mal- practice in 
his office, obtained the writ laſt term returnable immediately; and 
entered into a recagnigance with two ſureties, each in 25/., before 
another magiſtrate, and delivered ſuch recognizance with the cer- 


tiorari to Mr. Girdleflone (6b). 


Mingay moved on a former day, upon production to the 
Court of the certiorari and recognizance, but without any return 
made to the certiorari, that the writ be quaſhed quia improvide 
emanavit; inaſmuch as there could be no regular allowance of it by 
the magiſtrate below unleſs the party convicted entered into a re- 
cognizance in 507. as required (by the 5 Geo. 2. c. 19. / 2, and 
as the ſtatute was not complied with by a recognizance of three 


perſons in 25 J. each. And 


The Court (after hearing Eyſcine on the other fide) were clearly 
of opinion that there ought to have been a ſingle recognizance of 


(a) The Court did not decide whether or 
not the party convicted ſhould give a bond 
purſuant to this ſtatute before the removal of 
the conviction by certiorari into this court, 
ro objection having been taken by Mr. Gir- 
al:/lone's counſel on that ground; and in fact 
ſuch a bond was given before the motion 
was finally diſpoſed of, See the next note, 

(5) This method was taken with a view 
to comply with the requiſites of the 5 Geo. 2. 
c. 19. J. 2.; throughout the whole argu- 
ment it was aſſumed that this ſtatute applied 
to the preſent caſe; and the attention of the 
Court was never called to that point. But 
it may admit of doubt how far that aſſump- 
tion was warranted; for the title of the act 
of 5 Geo. 2. is to oblige juftices of the 
peace at their general or quarter ſeſſions to 
determine appeals made to them according 
to the merits of the caſe notwithſtanding de- 
fects of form &c, and to oblige perſons ſuing 
forth writs of certiorari to remove orders made 
n /uch appeals into B. R. to give ſecurity to 
proſecute the ſame with effect.” The 1ſt 
ſect. reciting that“ in many caſes where 
juſtices of the peace are empowered to 
make judgments or orders great expences 
have been occaſioned by reaſon that ſuch 

judgments or orders have on appeals to the 
quarter ſeſſions been quaſked on objections 


I 


to form &c“ 2naQs ** that wpor all appeals to 
be made to the quarter ſeſſions againſt judg- 
ments or orders made by any juſtices as afore- 
ſaid, ſuch juſtices ſhall aon ſucbh appeals cauſe 
any defect of form in any ſuch original judg- 
ments or orders to be amended without cofts 
&c, and proceed to examine into the merits 
&c.” Then the 2d ſection (on which this 
queſtion turned) reciting that © writs of 
certiorari have been procured to remove 
ſuch judgments or orders into B. R. in order 
to diſcourage and weary out the parties by 
delays and expences*” enacts „that no cer- 
tiorari ſhall be allowed to remove any uch 
judgment or order, unleſs the party proſe- 
cuting ſuch certiorari, before the allowance 
thereof, ſhall enter into a recognizance with 
ſufficient ſureties before a juſtice of the peace 
of the county or place or before the juſtices 
at their quarter ſeſſions where ſuch judgment 
or order ſhall have been given, or before one 
of the Judges of B. R. in the ſum of 50 l., 
with condition to proſecute the ſame at his 
own colts with effect &c.“ Now the ſtatute of 
Ann on which the conviction was founded 
gives no appeal to the quarter ſeſſions ; but 
only requires the party removing the pro- 
ceedings by certiorari into this court to 
become bound to the perſon proſecuting the 
ſame in the ſum of 50. with two ſufficient 
ſureties &c.“ 


the 
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the defendant and two ſureties in 50 l., and that the recognizance 


parliament, 
Erſkine then contended that the effect of this would not be to 
make the rule abſolute for quaſhing the certiorari, becauſe the writ 
itſelf had been properly fued out, as it muſt be, before the entering 
into the recognizance; but that the party convicted was ſtill at 
liberty to tender a ſufficient recognizance to the magiſtrate, who 
would be thereupon bound to allow the certiorari, and then the 
Court would have the conviction regularly returned before them. 

Mingay reſiſted this; contending that the writ before ſued out 
was functus officio, and no further proceeding could be had upon 
it ; and that no other writ could now be ſued out as the time was 
expired, which is ſix months after the conviction by 13 Geo. 2. 
c. 18. / 5. 

Per Curiam. The writ of certiorari itſelf was properly iſſued, 
but we cannot proceed upon it till it has been regularly returned to 
us: and the party ſuing out the writ has no right to call upon the 
_ magiſtrate to allow and return it, until he has entered into a pro- 
per recognizance ſuch as the ſtatute requires. Here it appears that 
no ſuch recognizance has been entered into, and therefore we can- 
not compel the magiſtrate to make a return to the writ. We can- 
not however quaſh the writ or take any further notice of it till it 
has been properly allowed and returned. 


Rule diſcharged. 


On a ſubſequent day in this term {a recognizance purſuant to the 
ſtatute of the 5 Geo. 2. c. 19. / 2. having been in the mean time 
entered into and returned with the conviction into this court) 
Erſkine obtained a rule calling on Mr. Girdleftone to ſhew cauſe 
why an information ſhould not be granted againſt him under the 
circumſtances diſcloſed, 
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magiſtrate ſhall think fit, with condition to pay to the proſecutor 
within fourteen days after ſuch conviction or procedendo granted 
his full coſts &c (a). The defendant intending to remove the con- 
viction into this court by certiorari, in order to make an applica- 
tion for an information againſt Mr. Girdleflone for mal-praQtice in 
his office, obtained the writ laſt term returnable immediately ; and 
entered into a recagnigance with two ſureties, each in 2 5/., before 
another magiſtrate, and delivered ſuch recognizance with the cer- 
tiorari to Mr. Girdleflone (b). 

Mingay moved on a former day, upon production to the 
Court of the certiorari and recognizance, but without any return 
made to the certiorari, that the writ be quaſhed quia improvide 
emanavit; inaſmuch as there could be no regular allowance of it by 
the magiſtrate below unleſs the party convicted entered into a re- 
cognizance in 507. as required by the 5 Geo. 2. c. 19. / 2, and 
as the ſtatute was not complied with by a recognizance of three 
perſons in 25 J. each. And 

The Court (after hearing Eyſtine on the other fide) were clearly 
of opinion that there ought to have been a fingle recognizance of 


(a) The Court did not decide whether or | to form &c“ enads that . all appeals to 
not the party convicted ſhould give a bond | be made to the quarter ſeſſions againſt judg- 


purſuant to this ſtatute before the removal of | ments or orders made by any juſtices as afore- 
the conviction by certiorari into this court, | (aid, ſuch juſtices ſhall upon ſuch appeals cauſe 
r 0 objection having been taken by Mr. Gir- any defect of form in any ſuch original judg- 
alaſtone's counſel on that ground; and in fact | ments or orders to be amended without coſts 
ſuch a bond was given before the motion | gc and proceed to examine into the merits 
was finally diſpoſed of. See the next note. | c Then the 2d ſetion (on which this 


(5) This method was taken with a view queſtion turned) reciting that © writs of 


to comply with the requiſites of the 5 Geo. 2. certiorari have been procured to remove 
c. 19. JJ. 2.; throughout the whole argu- ſuch jadgments or orders into B. R. in order 
ment It was aſſumed that this ſtatute applied | to diſcourage and weary out the parties by | 
to the preſent caſe; and the attention of the delays and expences*” enacts ** that no cer- 
Court was never called to that point. But | tiorari ſhall be allowed to remove any /uch 
it may admit of doubt how far that aſſump- | judgment or order, unleſs the party proſe- 
tion was warranted ; for the title of the act cuting ſuch certiorari, before the allowance 
of 5 Geo. 2. is © to oblige juftices of the thereof, ſhall enter into a recognizance with 
peace at their general or quarter ſeſſions to ſufficient ſureties before a Juſtice of the peace 
determine appeals made to them according 
to the merits of the caſe notwithſtanding de- 
tes of form &c, and to oblige perſons ſuing 
forth writs of certiorari to remove orders made 


an ſuch appeals into B. R. to give ſecurity to own colts with effect &c.““ Now the ſtatute of 
proſecute the ſame with effect.“ The 1ſt | Ann on which the conviction was founded 
ſect. reciting that“ in many caſes where gives no appeal to the quarter ſeſſions; but 
juſtices of the peace are empowered to | only requires the party removing the pro- 
make judgments or orders great expences | ceedings by certiorari into this court to 
have been occaſioned by reaſon that /uch | *©* become bound to the perſon proſecuting the 
judgments or orders have on appeals to the | ſame in the ſum of 50/1, with two ſufficient 
quarter ſeſſions been quaſked on objeQions ' ſureties &c.“ 


of the county or place or before the juſtices 
at their quarter ſeſſions where ſuch judgment 
or order ſhall have been given, or before one 
of the Judges of B. R. in the ſum of 50 l., 
with condition to proſecute the ſame at his 
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the defendant and two ſureties in 50 l., and that the recognizance 
taken in 25 J. each was not a ſufficient compliance with the act of 
parliament. 

Erſkine then contended that the effect of this would not be to 
make the rule abſolute for quaſhing the certiorari, becauſe the writ 
itſelf had been properly fued out, as it muſt be, before the entering 
into the recognizance; but that the party convicted was ſtill at 
liberty to tender a ſufficient recognizance to the magiſtrate, who 
would be thereupon bound to allow the certiorari, and then the 
Court would have the conviction regularly returned before them. 

Mingay reſiſted this; contending that the writ before ſued out 
was functus officio, and no further proceeding could be had upon 
it; and that no other writ could now be ſued out as the time was 
expired, which is ſix months after the conviction by 13 Geo. 2. 
c. 18. / 5. 

Per Curiam. The writ of certiorari itſelf was properly iſſued, 
but we cannot proceed upon it till it has been regularly returned to 
us: and the party ſuing out the writ has no right to call upon the 
magiſtrate to allow and return it, until he has entered into a pro- 
per recognizance ſuch as the ſtatute requires. Here it appears that 
no ſuch recognizance has been entered into, and therefore we can- 
not compel the magiſtrate to make a return to the writ. We can- 
not however quaſh the writ or take any further notice of it till it 
has been properly allowed and returned. 


Rule diſcharged. 


On a ſubſequent day in this term {a recognizance purſuant to the 
ſtatute of the 5 Geo. 2. c. 19. / 2. having been in the mean time 
entered into and returned with the conviction into this court) 
Erſkine obtained a rule calling on Mr. Girdleftone to ſhew cauſe 
why an information ſhould not be granted againſt him under the 
circumſtances diſcloſed. 


Vol. VIII. i -:> Thi 


219 
1799. 
— —-— 

The King 


againſt 
Dunk. 


» e 5 Job bo HERE 


—— 
r hee wade 8 —_ 


5 767, . 4 


=” Sr RC — 3"; nt, Be ee 22 — EE” et oo Y oa 


— gg rn 


220. 


1799. 
— 


Saturday, 
April 200 P 
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the fact of 
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ant's having 
on a former 
day {worn 
under the in- 
come act to 
an eſtate un- 
der 1001. a- 
year. The 
convicting 
mag:ttrates 
oug at to ſtate 
in the convic- 
tion the 
whole of the 
evidence for 
and againſt 
the defend- 
ant, 


CASES IN EASTER TERM 


The KING again} Crarke. 


Urs was a conviction on the 5 Ann c. 14. / 4. for keeping 
and uling a greyhound for the deſtruction of game without 
being duly qualified, The record of conviction returned into 
this court by certiorari, ſet forth the information, (which nega- 
tived the qualiſications contained in the ſtat. of the 22 and 
23 Car. 2. c. 25.) the ſummons to appear, the defendant's appear- 
ance, and plea of not guilty, the examination upon oath of the 
informer on the 29th September 1798, in the preſence and hearing 
of the defendant, wherein the informer depoſed that on the 14th 
September 1798 at &c. the defendant “ did Keep and uſe a grey- 
hound to Kill and deſtroy the game, and hat he (the informer) 
thea and there ſaw the ſaid defendant courſe and kill a hare with 
the faid greyhound &c;* and further © that the defendant had not 
then any lands or tenements or any other eſtate of inheritance & 
of the clear yearly value of one hundred pounds &c“ negativing 
ſpecifically. each of the qualifications enumerated in the ſtat. of 
Car. 2. The convigtion then proceeded as follows; © and it duly 
appears to us the ſaid juſtices in the preſence of the ſaid defendant 
that he on the 22d March 1 798 at &c. before B. F. and B. C. (a) &c. 
commiſſioners appointed by * an act for granting to his Majeſty an 
aid and contribution for the proſecution of the war,” then and 
there acting as ſuch commiſſioners did make a declaration in 
writing ſigned by him that his annual income did not exceed 50 l. 
and that the ſaid defendant was then and there examined by the 
faid commiſſioners, and then and there upon his oath. depoſed that 
the value of the whole lands tenements and eſtate of the ſaid de- 


fendant was then 70 J. a- year and no more; and it further duly ap- 
Pears to us the ſaid juſtices in the preſence of the defendant on 
&c. that the ſaid commiſſioners on the ſaid 22d March 1798 


agreeably to the directions of the act &c. did rate the defendant, 
being then both owner and occupier of the whole of his lands &c. 
at one and a half year's rent of his faid lands &c. amounting to 
105 J. and that the defendant then and there ſtated upon oath be- 
tore the ſaid commiſſioners that 17/7. a-year intereſt money was 
then payable out of his ſaid lands &c. and did then and there claim 
to be allowed the ſame as intereſt paid for money charged upon 
nis ſaid lands &c. and that the ſame was then and there allowed to 


(2) The Juſtices before whom the defendant was convicted. 


the 


IN THE: THIRTY-NINTH YEAR OF GEORGE III. 


the ſaid defendant &c. and was deducted from the ſaid 105 L, and 
that after ſuch deduction he then was and till is aſſeſſed at 88 J. 


and no more. And the defendant on &c. before us the ſaid juſtices 


admits that hemade the ſaid declarations and claim of allowance 
c. and received ſuch allowance, and that the value of his ſaid 
lands &c. has not increaſed ſince the time of making ſuch declara- 
tions &c, and that he has not ſince the ſaid 22d of March 1798 
acquired other lands Kc. and that the ſaid 17 J. a-year intereſt mo- 
ney is ſtill payable out of his ſaid lands &c.“ The eonviction then 
proceeded to ſtate that the defendant, being called upon to make 
his defence, ſaid that he was poſſeſſed of an eſtate in the pariſh of 
Vhitgift of the yearly value of 100/. and upwards, and produced 
A. B. a witneſs, who ſaid that © he knew the defendant's ſaid eſtate 
and he thought the ſame worth 100 J. a- year, and that he the wit- 
neſs would give 100 J. a- year and upwards for it; but admitted 
that he would not ſwear that the defendant's ſaid eſtate was worth 
100 J. a-ycar clear of reprizes;“ and the defendant being here 
queſtioned by us the ſaid juſtices whether he will produce any wit- 
nels to prove that bis ſaid lands tenements and eſtate are of the 
yearly value of 100 J. clear of all reprizes did not produce any 
ſuch witneſs &c. and did not require any further time &c, 
Wherefore &c. 
Cbambre objected to the conviction, becauſe it did not appear 
that the facts on which the magiſtrates adjudged that the defendant 
was not duly qualified were properly in evidence before them; 
they having relied upon a prior tranſaction which happened before 
themſelves when acting as commiſſioners for another purpoſe, but 
which ought to have been eſtabliſhed on oath at the time of the 
conviction before the magiſtrates in the preſence of the defend- 


ant, in order that he might have had an opportunity of contro- 


verting or explaining it. On the other hand it appears that the 
witneſs produced by the defendant at the time of the conviction 
{wore to the defendant's being poſſeſſed of an eſtate of 100 J. a-year 
and upwards, and that he would give that rent for it; and (he ob- 
ſerved that) it could not be expected that he ſhould ſwear to it's 


being worth that ſum above reprizes, nor was it neceſſary, Be- 


ſides, even admitting that there was proper evidence before the ma- 
giſtrates of a deduction of 17/. a-year out of the 105 J. the value 
aſſeſſed by themſelves on the former occaſion, it does not appear but 
that this was on account of ſimple contract debts (a). 


(a) In Wetherill v. Hall, B. R. M. 23 | by paying the intereſt of a mortgage, gave 
Geo: 3. it was holden that an eſtate, the rents | no qualiſication for killing game. 
of which were reduced under 1001 a-year | 
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1799. Law, Heywood, and Danſer, contrà were ſtopped by the 


bene put Court. 
againſt Per Curiam (a). It muft be taken pro confeſſo that the defend- 
Crecss. ant at the time mentioned in the conviction when he was before 
the commiſſioners on the amount of his income had not then an 
eſtate of 100 J. a-year in value. It is evidence out of his own 
mouth. And the witneſs adduced by him did not contradict this, 
even if he were credited to the full extent of what he depoſed ; for 
he would not undertake to ſay that the eſtate was of that value 
clear of reprizes. And as to the deductions being on account of 
ſimple contract debts, the contrary appears by the defendant's own 
thewing; for he claimed the allowance before the commiſſioners 
for the intereſt” of money charged upon his effate. 

The Court at the ſame time teftified their approbation of the 
manner in which the conviction was drawn up; in which the 
magiſtrates had not ſimply ſtated, in the terms of the act of par- 
tiament, that the defendant had kept and uſed the greyhound for 
the purpoſe of killing the game, but had ſet forth the particular 
evidence of his having fo done, namely, that the witneſs had © ſeen 
him courſe and kill a hare with the ſaid greyhound” ; and had 
alſo ſet forth all the evidence for and againſt the defendant upon 
the queſtion of his qualification. And they recommended this as 
a precedent to be followed in future; expreſſing themſelves much 
diſſatisfied with the general mode of ſtating the evidence which 
had been practiſed in theſe caſes (5). 


Conviction affirmed. 


() Abſent Lawrence J., who was ſitting | mitted becauſe there had been ſo many de- 
in the Court of Chancery this day. ciſions, the Court reprobated the practice 

(8) Vid. R. v. Hartley, Cald. 175. and | very ſtrongly, and granted a rule nifi for an 
Rex v. Thompſon, ante, 2 vol. 18. where | information againſt the conviding magiſtrate 
con victions ſtating the evidence generally | for not having ated all the evidence given 
were holden good. But in Lower's caſe, | on behalf of the defendant : but the rule 
ante, 7 vol.152., though the ftriQ legality of | was afterwards diſcharged, it appearing that 
that mode of ſtating the evidence was ad- | he had acted by miſtake. 


Tueſday, 


. Lzeinsg and others Executors again// BanRATr. 


If the prin- . . - l 
„ ur ſhewed cauſe againſt a rule for ſetting aſide proceedings 


rendered in on the bail-bond on payment of coſts, on the ground that the 

time, but the „ f . 0 0 . . o . 

bail owit to bail had ſurrendered their principal in time. Firſt, he objected, 
ive regular 5 6 | 

* of it to the plaintiff, in conſequence of which he proceeds upon the bail- bond, the bail may apply 

f to ſer aſide the proceedings on payment of coſts even after execution levied and the money is in the 

4 ſheriff's hands. | 


that 
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that there was no notice in writing of the render, which was re- 
quired by the practice of the Court, and without which the 
plaintiff was not bound to take notice of it. 2dty, That there was 
no inſtance where the Court had granted ſuch a rule even on pay- 
ment of coſts after execution levied on the judgment obtained 
againſt the bail; and that here the debt was levied and in the 
hands of the ſheriff; and that in Manning v. Turner (a) the motion 
was made before execution iſſued. 2dly, That the Court would 
not grant ſuch a rule in a cafe where the plaintiff cannot be put in 
as good a fituation as before the laches of the bail, which could 
not be done here, inaſmuch as the defendant had ſince made away 
with his property and was in priſon. 

Garrow and £E/þinaſſe, in ſupport of the rule, ſaid it was never 
too late before the money got into the plaintiff's hands to make 
this application upon payment of coſts. It was true that regular 
notice had not been given of the ſurrender of the principal, and 
therefore in ſtrictneſs the proceedings againſt the bail were regular. 
But they ftated circumſtances from whence it was to be inferred 
that the plaintiff's attorney had notice of the render in time, which 
was an anſwer- to any ſuppoſed hardſhip in the particular caſe. 
(This however was afterwards denied by the defendant's attorney 

in an affidavit. ) 

Per Curiam, According to the eſtabliſhed practice of the Court, 
if the principal be rendered in time, but no regular notice has been 
given of it to the plaintiff, who thereupon proceeds againſt the 
bail, the latter are entitled of courſe to be relieved upon payment 
of all the coſts incurred by their own laches. There is no diſ- 
tinction in this reſpect whether the application be made before or 
after execution iſſued; but the longer the delay, the more coſts 
they will have to pay. There 1s no reaſon why the rule ſhould 
not apply to this particular caſe. 


Rule abſolute. 


(a) 8 Med 280, which was cited on obtaining the rule niſi. 
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The captain 
of a ſhip 
actually on 
board at the 
time of a 
capture is 


entitled to 


prize- money, 
though un- 
der arreſt at 
the time, and 
though an- 
other officer 
bad been 
ſent on board 


to command 


the ſhip. 


CASES IN EAS TER TERM 


The Honourable 8. H. LUuLEV, Adminiſtrator de 
bonis non of the Honourable Captain T. LuulEx, 


againſt E. SUTTON, 


HIS was an action of aſſumpſit brought by the direction of the 
Court of Chancery to try, 1ſt, Whether or not the plaintiff 


were entitled to a captain's ſhare of certain prize-money amount- 
ing to 1416/7, 135. 44. in reſpect of his Majeſty's ſhip, ie, one 


| of the ſquadron commanded by the late Commodore Fohbnſlone ; 


2dly, Whether or not the defendant were entitled to ſuch ſhare of 
the prize-money. On the trial at the We/tminfier Sittings after laſt 


Trinity term a verdict was found for the plaintiff, ſubject to the 


opinion of this Court on a ſpecial caſe. 
In Auguft 1780 the defendant was appointed by the Lords of 


the Admiralty captain of the e, and in March 1781 he failed 
with ſeveral other ſhips under the command of Commodore 
Jobnſtone on an expedition againſt the Cape of Good Hope. On 
the 16th of Abril 1781 the fleet, having been attacked by a French 
fleet in Port Praya Bay, put out to ſea in purſuit of the enemy 


and returned to Port Praya on the 2oth of April. On the next 


day Commodore Fohn/lone put the defendant under arreſt to 


be tried by a Court Martial on a charge of miſconduct on the 


16th for diſobedience of orders and ſignals, and appointed Captain 
Lumley, then maſter and commander of the Oporto, to command 


the Hie until a Court Martial could be holden on the defendant ; and 
on the ſame day he appointed Mr. Lingee to command the Oporto. 


On the 2d of May 1781 the commodore failed from Port Praya, 


the defendant remaining on board the e in a ſtate of arreſt, and 


on the 21ſt of July 1781 his fleet captured ſome Dutch ſhips in 


Saldanha Bay, Captain Lumley then and until the 2d of June 1782 
acting as captain and commander of the e. The caſe then 


ſtated the failing of the s to the Eaft Indies, with Captain Sutton 


on board, where in Zune 1782 he was ſuperſeded by Sir E. Hughes, 


his return to Eugland, trial, and acquittal, his action for damages 


againſt Commodore Johnſtone, and the reſult of thoſe proceedings. 
[See ante, 1 vol. 493, et ſeq.; and 1 Bro. P. C. 76. 8vo edit.) 
It then ſtated (inter alia) his Majeſty's warrant, dated May 2oth 


1796, to the Regiſtrar of the court of appeals for prize cauſes, 
9 | directing 
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directing that the proceeds of the prizes taken at Saldanha Bay 
ſhould be divided © between the army and navy employed in the 
ſaid expedition &c;“ and that in purſuance of his Majeſty's procla- 
mation, dated the 27th of December 1780, the commanders of ſhips 
ſhould tranſmit to the Commiſſioners of the Navy a liſt of the names 
of all the officers ſeamen &c and others who were actually on board 
at the time of the capture, and that ſuch lſt ſhould contain the 
quality of the ſervice of each perſon on board &c. The caſe thert 
ſtated that Captain Lumley tranſmitted a book or prize-liſt to the 
Commiſſioners of the Navy, ſigned by himſelf as “acting captain”, 
containing the names and quality of all the crew on board the % 
at the time of the capture, in which liſt Captain Zumley's name 
was not inſerted, but in which that of Captain Sutton was inſerted 
as captain: but in another “ liſt of ſupernumeraries borne for 
wages and victuals“ the name of Captain Lumley was inſerted as 
« acting captain”. That in the pay-book of the J, ſigned by 
Captain Newnham who ſucceeded Captain Lumley, Captain Sutton is 
entered as captain of the Je from the 28th of Auguſt 1780 
until the 2d of June 1782, during which time Captain Lumley was 
in the liſt of ſupernumeraries for wages and victuals, and from 
which time until the 3d of September 1782 Captain Lumley was 
entered as the captain, That the ſame entries were made in the 
muſter-book of the fs, delivered to the Commiſſioners of the 
Navy, and alſo in the purſer's muſter-book. That the defendant 
received his pay as captain of the % from the date of his commiſ- 
ſion until the day of his acquittal, the 11th of December 1783, and 
had the uſual allowances for ſervants during that period as captain 


of the ſhip. That neither Captain Lumley or his repreſentative 


has ever received any pay for his ſervices on. board the I: but 


if his muſter-books ſlop-books and other accounts during the time 
he acted as captain on board that ſhip were delivered and regularly 
paſſed, an order for payment muſt by the uſage of the navy be 
obtained from the Lords of the Admiralty, and his repreſentative 
would be paid from the 21ſt of April 1781 to the 2d of June 
1782 as any other captain of a King's ſhip of the ſame rate; from 
the 2d of June 1782 he would be paid for his ſervices in the or- 
dinary way without any order from the Admiralty, if his muſter- 
books flop - books and other accounts were delivered and regularly 
paſſed. The caſe alſo ſtated that in 1785 the late Lady Scar- 
borough, the adminiſtratrix of Captain Lumley, brought an action 


for 
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for Captain Lamlcy's ſhare of prize-money againſt the prize. 
agents, who filed their bill of interpleader in Chancery and for an 
injunction; and in conſequence of the proceedings of that Court 
the preſent action was directed to be brought. 

Hartley, for the plaintiff, after ſtating that the queſtion depended 
on the King's proclamation (a) dated the 2d of January 1781, and 
the King's warrant, founded on the act of parliament (5), contended 
1&, That the defendant was not entitled to the ſhare of the prize- 
money in queſtion, and 2dly, That the plaintiff was, Firſt; The 
defendant was not the commanding officer or captain of the Js 
at the time of the capture within the meaning of the words of the 
proclamation © captain or commander actually on board”, A 
captain or other officer is not from the mere circumſtance of his 
being corporally on board at the time of the capture entitled to 
prize- money; he muſt be acting in the capacity of captain in the 
particular ſtation. In Wemys v. Linzee (c) it was holden that the 
plaintiff, a captain of marines who was on board the Surprise 
frigate at the time of a capture, was not entitled to ſhare prize- 
money as captain, becauſe he did not belong to the ſhip's com- 
plement, and that he could only ſhare as a paſſenger on board. 
So here the defendant was not commanding officer of the js 
within the meaning of the proclamation, becauſe at that time he 
was ſuſpended ; during his ſuſpenfion he was not reſponſible for 
the management of the ſhip, but the whole reſponſibility was then 
thrown on another perſon, Captain Lumley. The principle on 
which the caſe of Jobnſlone v. Marget/on (d) was decided is alſo 
applicable to this caſe: there it was holden that a flag- officer, who 
after giving orders to one of the ſhips under his command to fail 
on a cruiſe received an appointment to another command, was 
not entitled to ſhare in the prize taken by the ſhip fo ſent out 
by him to cruiſe, though no other flag- officer was appointed to 


(a) The King's proclamation, which | names of all the officers ſeamen marines 
iſſued on the breaking out of the war with | ſoldiers and others who were actually on 


the Dutch, ſaid that all prizes taken ſhould | Soard our ſhips and veſſels of war under 


be diſtributed among the captors “for the | their command at the time of the capture; 
entire benefit and encouragement of our | which liſt ſhall contain the quality of the 
flzg-officers captains commanders and other | ſervice of each perſon on board and be ſub- 


commiſſioned officers in our pay, and of the | ſcribed by the captain or commanding 


' ſeamen marines and ſoldiers on board our | officer,” 


ſaid ſhips and veſſels at the time of the (5) 21 Geo. 3. c. 5. 
capture“; and it directed the commanders of (e) Dougl. 324. 

ſnips taking prizes to tranſmit to the Com- (4) 1 H. Bl. Rep. 261. 
miſſioners of the Navy a true liſt of the 


ſucceed 


; IN THE THIRTY-NINTH YEAR OF GEORGE III. 


ſucceed him; and it was ſo decided on this ground that the ſhip 
was not actually under his command at the time of the capture. 
If it be contended that the defendant is entitled to the money in queſ- 
tion becauſe he was entered as captain of the Je, it may be ad- 
mitted that he was entitled to his pay, If the title to pay 
alſo conferred a title to prize-money, the ſame argument would 
equally apply in favour of Captain Lumley who. was alſo entitled 


to his pay. But pay is given as a remuneration for ſervices: - 


whereas the title to prize- money depends on the words of the King's 
proclamation founded on the act of parliament. Secondly; The 
plaintiff is entitled as repreſenting Captain Lumley, who was cap- 
tain of the fs, and acting on board as ſuch at the time of 
the capture. He was appointed to the command of that ſhip by 
a perſon having competent authority, and is therefore entitled to 


the profits belonging to that ſituation. And the circumſtance of 


his having no commiſſion from the Admiralty to command the 
[is is immaterial, becauſe the diſtribution of prize- money under 
the King's proclamation is intended as a reward to thoſe by whom 
the duty is actually performed. 
dered by the commander on that ſtation to leave the Oporto, can- 
not claim any prize-money as captain of that ſhip becauſe he was 


not actually on board her at the time; and therefore it would be 
peculiarly hard on him to decide that he cannot have the captain's 


ſhare of the prize-money belonging to the At; ſince in that caſe 
he would loſe the prize-money altogether.—It was alſo ſaid that 
the uſage of the Navy was in favour of the plaintiff's claim, 

Wood contra. The defendant anſwers every part of the deſcrip- 
tion of the perſon entitled to the prize-money as captain of the 
Nis within the meaning of the King's proclamation. He was an 
officer in his Majeſty's pay at the time of the capture; he was 
rated in the books; was entitled to pay as captain; was actually 
on board at the time of the capture; and in the liſt tranſmitted 
to the Navy Board according'to the directions of the proclamation 
Captain Zumlcy hicaſelf inſerted the defendant's name as captain. 


He was then captain of the e under a commiſſion from the Ad- 
And 


miralty, which was not revoked until aſter the capture, 
though he was at that time ſuſpended by the commodore's orders, 

the eſſect of that ſuſpenſion could not be to deprive him of any 
of the advantages belonging to the ſituation of captain in the 
event of his being afterwards acquitted by a Court-martial (a). 


(a) Vid. Sutton v. Fobnftong, 
ib. 5 26. 


Vol. VIII. | 3N 1 


ante, 1 vol. 508, 509-3 and Johnſtone v. Sutton, in error, 


Captain Lumley, having been or- 
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CASES IN EASTER TERM 


No arreſt civil or military, nothing ſhort of a removal from office, 
can have the effect of depriving a perſon of the profits of an office 
with which he was legally inveſted, It 1s admitted that the de- 
fendant is entitled to his pay as captain; and there ſeems no reaſon 
why he ſhould not alſo be entitled to prize-money. If the caſe 
of Wemy/s v. Linzee be at all applicable to this caſe, it is in favour 
of the defendant ; becauſe it ſhews that a perſon in the fituation 
of Captain Lumley, who was entered on the ſupernumerary lift, 
can only be conſidered as a paſſenger on board and entitled to 
ſhare prize-money in the fifth claſs mentioned in the proclamation 
« of other perſons on board aſſiſting in the capture.” The conſe- 
quences of a deciſion in favour of the plaintiff may be prejudicial 
to the ſervice; for then a flag-officer may put the commander of 
any ſhip under arreſt and appoint a favourite of his own in his 
ſtead with a view of giving him the profits ariſing from captures, 

Hartley in reply. There is little weight in the defendant's laſt 
argument, becauſe a flag officer, though he has the power of ar- 
reſting or ſuperſeding any of the officers under his command, can- 
not act arbitrarily or maliciouſly; if he do, the officer ſuperſeded 
may either bring him to a Court-martial or recover damages againſt 
him in a civil action. The queſtion in this caſe muſt depend on the 
true conſtruction of the proclamation and not on the acts of Cap- 
tain Lumley; and therefore he cannot be prejudiced by the returns 
he made to the Navy Board: he was bound to tranſmit the liſt 
which he ſent, but that cannot preclude him from any advantages 
to which by law he is entitled under the proclamation. 

Lord KENyoN Ch. J. If the queſtion were which of the two 
officers was the moſt worthy to receive the prize- money in diſpute, 
it would be difficult to decide, becauſe they were both officers of 
great merit and diſtinction in their profeſſion; for though a cloud 
hung over the head of the defendant for a certain time his cha- 
rater was re-eſtabliſhed by the ſentence of the Court-martial by 
which he was honourably acquitted. But the queſtion before us 
depends on the act of parliament modelled by the King's procla- 
mation; and whoever anſwers the deſcription in the proclamation 
is entitled to the prize- money. In conſidering this queſtion it is 
neceſſary to attend to the different dates ſtated in the caſe; On the 
21ſt of April 1781 the defendant was put under arreſt; on the 21ſt 
of July in the ſame year the capture was made which is the ground 
of the preſent conteſt; and the defendant was not ſuperſeded until the 
month of June in the following year. The title to prize-money 
does 
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does not depend on the actual exertions of the captor. It cannot 
be contended that every temporary abſence of the captain from 
the deck will deprive him of the profits of a capture; he may be 
diſabled by wounds or any other ſickneſs from making any ex- 
ertions, and yet in ſuch caſe he muſt ſhare in the captures that arc 
made. Here it appears that at one time the defendant was put 
under arreſt, and that at a ſubſequent time he was ſuperſeded : but 
in the interval between thoſe two periods who was the captain of 
the is actually on board? All the evidence diſeloſed in the caſe 
tends to ſhew that the defendant was. I admit that Captain Lam- 
ley ought not to be prejudiced by any liſt that he may have inad- 
vertently made: but here it appears throughout that the defend- 
ant was returned as the captain of the ſhip, and that Captain Lum- 
ley's name was only mentioned on the ſupernumerary liſt. I agree, 
according to the caſe of Wemy/ſs v. Linzee, that every officer who 
may be accidentally on board at the time of a capture is not en- 
titled to ſhare the prize- money as ſuch officer; but the perſon who 
ſtands on the ſhip's books ia the ſituation of captain of the ſhip 


and who is actually on board at the time of the capture is entitled 


to the captain's ſhare of the prize-money ; and here the defendant 
anſwers that deſcription. It is admitted that the defendant is en- 
titled to his pay as captain during his arreſt; and I cannot fay that 
he was captain on board for one purpoſe and not for another. Sup- 
| Poſe it had been made a queſtion whether or not Lord Pigot were 
entitled to his pay during the time he was under arreſt ; there is no 
doubt but that it would have been decided in his favour, for he con- 


tinued governor though the hand of violence had laid hold of him. 


Here the defendant continued captain on board the ſhip, and is 
therefore entitled to the emoluments of his ſtation though he had 
no opportunity of exerciſing his power. In deciding this queſ- 
tion, we cannot conſider the hardſhip of the caſe: but even if we 
could, the defendant does not appear in an unfavourable light; it 
turns out that the defendant was put under an arreſt either by the 
miſtake or by the violence of the temper of the commodore, for he 
was honourably acquitted by the Court- martial; and it having been 
decided (I take it for granted on proper grounds) by the Court of 
Exchequer- Chamber (3) that the defendant could not maintain 
any action againſt the commodore, it would be extremely hard 
on the defendant that he ſhould alſo loſe the profits of his office 
during the time he was under arreſt, However I diſclaim forming 


(a) Jobnflone v. Sutton, in error, ante, 1 vol. 544. | 
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my opinion upon that ground, but on the ground that the defend. 
ant comes within the deſcription in the King's proclamation of 
being the captain of the actually on board. 

GROSSE J. The defendant comes within every part of the de- 
ſcription of the perſon entitled to ſhare prize-money as captain 
within the proclamation; he was rated as captain, regiſtered, and 
returned as ſuch in the monthly books, and he was actually on 
board when the capture was made; and during this time Captain 
Lumley only conſidered himſelf as a ſupernumerary. It would 
therefore be moſt unjuſt to deprive the defendant of the prize- 
money. 

Lawrence J. All the facts ſtated in the caſe tend to ſhew that 
the defendant continued to be the captain of the %, during the time 
of his arreſt, and that Captain Zzm/cy was not to have all the ad- 
vantages to which the captain of a ſhip is entitled. The latter did 
not go on board as the captain of the ihip, he was only rated for 
wages and victuals: but the regular captain of a ſhip has ſeveral 
other emoluments, one of which ariſes from the number of ſer— 
vants he is entitled to have. It is not neceſſary that the captain 
ſhould be on deck giving orders, to be entitled to prize- money; 
for in caſe of ſickneſs on board he would be entitled to prize- mo- 
ney, though the firſt lieutenant gave the orders during the engage- 


ment, Poſtea to the defendant, 


GarrEts and Another againſt KENSINGTON. 


1 plaintiffs declared upon a policy of inſurance, which they 

as agents for Frederick Weſterman and Martin Viendt cauſed 
to be effected for their principals on goods valued at 2900 J. on 
board the ſhip Diſpalch at and from St. Thomas to the Havannab, 
Daniſh ſhip and property; and they ſtated that in the proſecution 
of the voyage inſured the ſhip with the goods on board was in a 
hoſtile manner attacked taken and carried away by perſons un- 
known. At the trial before Lord Kenyon at Guildhall a verdict 
was found for the plaintiffs, ſubject to the opinion of this Court on 
the following caſe. The defendant ſubſcribed the policy for 200 J. 
on the, cargo, of the ſhip Diþatch, warranted Danith /bip and 


"property, on a voyage at and from S!, Thomas to the Havannab. 


F. Weſterman and M. Viendt, who were owners of the ſhip, 


neu:rality in the courſe of the voyage inſured by forcibly reſcuing the ſhip which had been ſeized and carried 
into port by a belligerent power for the purpoſe of ſearch, Any forteiture of neutrality by the wilful act 


of the aiſured,.or.vt the maſter &c., after the commencement of the veyege injure 
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d, 1s a breach of ſuch 
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and intereſted in the property inſured to the amount ſtated in the 1799. 
declaration, were Daniſh ſubjects reſiding at the Daniſb Iſland of Gt 
St. Thomas, and the ſhip had on board a regiſter, ſea-letter, and _ 44 

KensinG- 
general clearance from the Cuſtom-Houſe Judge and Command- ron. 8 
ant, and the captain's letter of inſtructions, being the ſhip's pa- 1 
pers uſually carried by Dani/h ſhips. The loſs aroſe by capture | ij 
as ſtated in the declaration; the ctrcumſtances attending which 


— — 7h — = — — HS. " _. — 
n 1 * — _— Fear — 
rr —— 

we . 7 — by —_ — 923 — — ng 2 A, yo = 
—_ 2 2 = — - — 5 


= 4 
— — —  - <a - 


—  —-p—— 
— 


loſs are diſcloſed in the following ſentence of condemnation given 1m 
againſt the ſhip in the Briiiſh Vice-Admiralty Court at &. Domin- | 
go, upon a ſuit there inſtituted upon the relation of Thomas | | 
White Eſq. commander of his Majeſty's ſloop of war the Pelican; 94 | 
And now on this preſent gth of November 1797, Mr. Advocate» "18 
General having moved for the judgment of the Court, his Ho- 1 
nor the Judge, after going through the whole of the evidence, 1 
and conſidering that it thereby appeared That the ſaid neutral 1 
ſhip Diſpateb, with the cargo on board, being Daniſb property, 
bad been under the authority of the laws of nations and of war, ; 1 
and agreeably to exiſting treaties, ftopped and detained by Jobn 
Gaſcoyne Eſq. commander of his Majeſty's ſloop Pelican, and by 
him ſent towards the port of Mole St. Nicholas for the purpoſe W 
of being legally examined under the command and direction of 
Dennis Barrett a midſhipman of the ſaid floop Pelican, as prize- : || 
maſter, with two ſeamen ; that on the near approach of the faid 1. 
ſhip to the harbour of Mole St. Nicholas aforeſaid the ſaid maſter 1 
ſupercargo and crew of the ſaid ſhip Diſpatch had in direct violation 9 1 
and breach of their neutrality as Daniſh ſubjeQs and contrary to ll 
the law of nations and the faith of treaties violently and forcibly 
at a preconcerted ſignal feized and taken poſſeſſion of the ſaid 
ſhip and her cargo from and out of the hands and poſſeſſion of the 
ſaid Dennis Barrett and his two ſeamen, and had retained poſſef- 
ſion thereof till again captured by a certain French privateer ; and 
that the ſaid ſhip Diſpateb and her cargo were again captured and 
taken by his Majeſty's ſaid floop of war Pelican, then under the 
command of Thomas White Eſq. the relator in this cauſe; and 
after ſtating his reaſons at large he was pleaſed to adjudge and 
decree that the faid neutral. ſhip or veſſel called the Di/patch, her 
tackle &c and the goods &c on board her taken and ſeized by 
Thomas White Eſq. commander of his Majeſty's ſaid loop Pelican 
&c, were and are good and lawful prize; and ta order adjudge 
and decree that the fame be confiſcate and condemned to our ſo- 


vereign lord the King, to the uſe of the ſaid Thomas White &c 
Vor. VIII. relators 
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1799. relators in this cauſe; and that the ſame be now ſold and the 
Gtr monies diſtributed &c". As ſoon as the above ſentence was 


K 7 known to the aſſured they abandoned to the underwriters. The 
ron. queſtion for the opinion of the Court is whether the plaintiffs are 
entitled to recover: if ſo, the verdict to ſtand; if not, then a ver- 
dict to be entered for the defendant. | 
Park for the plaintiffs. The queſtion is, whether the warranty 
of the ſhip and cargo being Daniſb has been complied with; as to 
which the caſe ſtates that the owners were Daniſh ſubjects reſiding 
in the Daniſb Hand of St. Thomas, and that the ſhip had on board 
all the papers uſually carried by Dani/h ſhips; and the ſentence 
itſelf ſtates that the property was neutral and Daniſh. But if it 
be contended that the ſentence which condemns the ſhip and 
cargo for a breach of neutrality is concluſive, it may be anſwered 
that it is only concluſive as to the grounds on which the ſentence 
itſelf proceeds, as was ſaid in Calvert v. Bovill (a), where the 
French Court of Admiralty having condemned an American veſſel 
as good prize for reaſons ſtated in their ſentence. which this Court 
thought did not neceſſarily lead to ſuch a concluſion, they held 
that ſuch ſentence was not concluſive evidence againſt the war- 
ranty of neutrality. Now here the ſentence does not negative 
that the ſhip and cargo' were originally neutral, but only ſtates 
facts from whence the Court concludes that ſhe afterwards forfeited 
her neutrality ; which facts when examined do not warrant that 
concluſion. For it is no where ſtated that Daniſb ſhips are bound 
by any treaties with England to ſubmit to be ſearched, much leſs 
to be violently taken poſſeſſion of and carried out of the courſe 
of their voyage into our own ports for that purpoſe. Nor does 
it appear upon reference to the treaties ſubſiſting between the two 
countries that any ſuch right exiſts, | Here e Court intimated 
their clear opinion that the ſentence of condemnation by a Court 
of competent juriſdiction, having expreſsly adjudged that the 
ſhip by the acts ſtated had broken ber neutrality, and afted contrary 
to the laws of nations and the faith of treaties, had concluded that 
queſtion, and that they could not examine into the propriety of 
the concluſion. ] Park then referred to the caſe of Saloucci v. 
| Fobnſon (b) as in point. There a Taſcan ſhip warranted neutral 
. was taken by a SHaniſb veſſel and condemned on the grounds that 
ſhe had refuſed to be ſearched and had reſiſted with force, and 
that ſhe had no charter-party on board: but this Court held the 
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underwriters liable notwithſtanding the ſentence, which was un- 
founded upon the face of it, becauſe by the law of nations (the 
only law upon which it purported to be founded) a neutral ſhip 
was not bound to ſubmit to be ſearched. This therefore appears 
on the face of the ſentence to have been an illegal act of the captors 
to which the Dani/h captain was not bound to ſubmit; and con- 
ſequently the ſentence is not conclufive againſt the warranty of 
neutrality in this caſe. But even if ſuch a right of ſearch did exiſt 
by particular treaty between the two countries, at molt the act of 
the captain in reſiſting the ſearch would only amount to barratry, 
for which the underwriters are liable. | 

Scarlett contri, In every warranty of neutrality there is an 
implied undertaking on the part of the aſſured that the ſhip ſhall 
ſo conduct herſelf during the voyage as not by any voluntary act 
to forfeit the privileges. of neutrality, without which ſuch a war- 
ranty would be nugatory. This includes an undertaking that the 
| ſhip ſhall be navigated according to treaties. The underwriter in 
theſe caſes receives a ſmaller premium upon the faith that the riſk 
will be diminiſhed by the character and conduct of the ſhip in 
this reſpect. It follows therefore that if the benefit of neutrality 
be wilfully forfeited the underwriter is diſcharged ; and he may 
put that fact in iſſue, Now here the medium by which he proves 
it is the ſentence of condemnation, which being a ſentence of a 
Court of competent juriſdiction and grounded on that very cir- 
cumſtance is concluſive between the parties. As to the law of 
nations reſpecting the right of ſearch, it is at leaſt a diſputed point; 
for Vatel (a), after ſtating that this right was formerly controverted, 
but had always been inſiſted on by the great naval powers, and 
mentioning an inſtance in which Frarce had inſiſted upon it againſt 
| Queen Elizabeth, concludes with ſaying that at the time when he 
wrote reſiſtance of neutral veſſels to ſearch was alone holden 
a ground of condemnation. This caſe is diſtinguiſhable from that 
of Saloucci v. Jobnſon; for there the ſentence of condemnation 
did not purport, as here, to proceed on the ground of. particular 
treaties ; and therefore it was competent to the Court to examine 
whether the grounds there ſtated were warranted by the law of 
nations. But here the ſentence expreſsly alleges that the breach of 
neutrality was in violation of the faith of treaties, as well as of the 
law of nations; and the Court of Admiralty were the proper 
judges of the treaties between the countries. 


(a) 3 vol. 144. 8vo French edition. 
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After the argument it was obſerved by the defendant's counfel 
that there was no count as for a loſs by barratry, and therefore 
the plaintiffs could not at any rate avail themſelves of any queſtion 
of that kind: but that the defendant was ready to wave the want 
of ſuch a count in order that the opinion of the Court might be 
taken on the principal queſtion. 

Lord KENYON Ch. J. If the parties wiſh to have a ſecond 
argument, I ſhall not object to it; but at prefent it appears to me 
that the plaintiff is not entitled to recover, notwithſtanding the 
caſe of Saloucci v. Fohnſon. That caſe profeſſed at laſt to proceed 
on this ground that the arbitrary ordinances of one country ought 
not to conclude the rights of other parties, and that courts of 
Juſtice ought to proceed on the acknowledged law of nations and 
on the exiſting treaties between the different ſtates. But that caſe 
is important in another point of view; it lays down certain other 
principles to which I accede, namely, that though it is not 
neceſſary that a ſhip warranted neutral ſhould continue neutral 
during the whole voyage, becauſe if ſhe be neutral at the time of 
failing the breaking out of war on the next day will not diſcharge 
the underwriter, yet the ſhip muſt not forfeit it's neutrality by the 
miſconduct of the parties on board. Now in this caſe the ſhip and 
cargo were warranted to be Daniſh; and the caſe of Saloucci 
v. Fohnſon ſays that a ſhip, that is warranted neutral, muſt be ſo 
conducted as not to forfeit it's neutrality, Then was this ſhip ſo 
conducted? In order to decide that queſtion we muſt look to the 
ſentence of the Court of Admiralty; that ſentence, which we 
cannot review, has expreſsly ſtated © that the maſter and crew of 
the ſhip Di/þatch in direct violation and breach of their neutrality 
as Daniſh ſubjects, and contrary to the law of nations and the faith 
of treaties, violently” ſeized and took poſſeſſion &c. If we had con- 
ſtituted that Court, perhaps we ſhould have drawn a different con- 
clufion from the facts there ſtated : but we are now concluded by 
that ſentence; and ſo it was holden in the late caſe of Chriſtie 
v. Secretan. Therefore conformably to that cafe, and not con- 
tradicting that of Saloucci v. Fohnſon, I think that the defendant is 
entitled to our judgment. With regard to the queſtion concern- 
ing the right of ſearching neutrals; before the late armed neutrality 
it was conſidered in this country, and ſo decided in many caſes, 
that the right of ſearching neutrals was part of the law of nations; 
and it was ſuppoſed to be founded on reaſon, 


Gros. 


* 
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: GRos8E.].—This ſhip, though not in terms warranted to be 
neutral, was ſo warranted-in-efect; for ſhe was -warranted-Dani/h, 
for the purpoſe of having the advantages of neutrality. Then if 
warranted neutral, ſhe ſhould have ſo conducted herſelf as not to 
loſe it's neutrality : but, on- looking into the ſentence of the Court 
of Admiralty, we find that the only ground of condemnation was 
her having done a certain act in direct violation and breach. of her 
neutrality and contrary to the law of nations and the faith of 
treaties. Then for the -purpole of this inſurance the ſhip was not 
Daniſb, and conſequently the plaintiffs are not entitled to recover. 
Lawrence J. The plaintiffs' argument, founded on the caſe 
of Saloucci v. Jobhnſon, proceeds on a ſuppoſition that a point was 
there decided that was. not determined; it was not there decided 
that this Court can review a ſentenee of the Court of Admiralty 
adjudging that a ſhip has forfeited her neutrality, for there it was 
not adjudged by the Court of Admiralty that the ſhip had for- 
feited her neutrality. But locking into the grounds of this 
ſentence, we cannot but ſee that the ſhip was condemned for hav- 
ing violated her neutrality and acted contrary to the law of nations 
and the faith of treaties. With regard to the other point; there is 


no count in this declaration for a loſs by barratry. _ 
Poſtea to. the defendant. 


Bussy and Another againſt FEARON. 


RULE having been obtained, calling on the plaintiff to ſhew 
cauſe why the proceedings in this action ſhould not be ſet 
aſide for irregularity, on two grounds, 1ſt, Becauſe the writ which 
was directed to the ſheriff of Noribumberland was ſerved in New- 
caſtle-upon-Tyne out of the county of Northumberland ; adly, Be- 
cauſe the action ought to have been brought in the Court of Con- 
ſcience at Newca//le, the plaintiff having admitted that the cauſe of 
action only amounted to 14. I5s.; 

Wigley. now ſhewed cauſe againſt it. In anſwer to the firſt 
objeftion, he relied on the caſe of Kelly v. Shao (a), where the 
ſervice of a latitat in Middleſex was holden to be good. As to the 
ſecond objection; he {aid it did not follow that, becaule the de- 
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After the argument it was obſerved by the defendant's counfel 
that there was no count as for a loſs by barratry, and therefore 
the plaintiffs could not at any rate avail themſelves of any queſtion 
of that kind: but that the defendant was ready to wave the want 
of ſuch a count in order that the opinion of the Court might be 
taken on the principal queſtion. 

Lord KEN VON Ch. J. If the parties with to have a ſecond 
argument, I ſhall not object to it; but at prefent it appears to me 
that the plaintiff is not entitled to recover, notwithſtanding the 
caſe of Saloucci v. Jobnſon. That caſe profeſſed at laſt to proceed 
on this ground that the arbitrary ordinances of one country ought 
not to conclude the rights of other parties, and that courts of 
Juſtice ought to proceed on the acknowledged law of nations and 
on the exiſting treaties between the different ſtates. But that caſe 
is important in another point of view; it lays down certain other 
principles to which I accede, namely, that though it is not 
neceſſary that -a ſhip warranted neutral ſhould continue neutral 
during the whole voyage, becauſe if ſhe be neutral at the time of 
failing the breaking out of war on the next day will not diſcharge 
the underwriter, yet the ſhip muſt not forfeit it's neutrality by the 
miſconduct of the parties on board. Now in this caſe the ſhip and 
cargo were warranted to be Daniſh; and the caſe of Saloucci 
v. Fohnſon ſays that a ſhip, that is warranted neutral, muſt be ſo 
conducted as not to forfeit it's neutrality, Then was this ſhip ſo 
conducted? In order to decide that queſtion we muſt look to the 
ſentence of the Court of Admiralty; that ſentence, which we 
cannot review, has expreſsly ſtated © that the maſter and crew of 
the ſhip Diſpatch in direct violation and breach of their neutrality 
as Daniſh ſubjects, and contrary to the law of nations and the faith 
of treaties, violently” ſeized and took poſſeſſion &c. If we had con- 
ſtituted that Court, perhaps we ſhould have drawn a different con- 
clufion from the facts there ſtated : but we are now concluded by 
that ſentence; and ſo it was holden in the late caſe of CHriſtie 
v. Secretan. Therefore contormably to that caſe, and not con- 
tradicting that of Saloucci v. Fohnſon, I think that the defendant is 
entitled to our judgment. With regard to the queſtion concern- 
ing the right of ſearching neutrals; before the late armed neutrality 
it was conſidered in this country, and ſo decided in many caſes, 
that the right of ſearching neutrals was part of the law of nations; 


and it was ſuppoſed to be founded on reaſon, 
GROSE 


— 
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GROSE J.— This ſhip, though not in terms warranted to be 
neutral, was ſo warranted in effect; for ſhe was warranted Daniſb, 
for the purpoſe of having the advantages of neutrality. Then if 
warranted neutral, ſhe ſhould have ſo conducted herſelf as not to 
loſe it's neutrality : but, on. looking into the ſentence of the Court 
of Admiralty, we find that the only ground of condemnation was 
her having done a certain act in direct violation and breach of her 
neutrality and contrary to the law of nations and the faith of 
treaties. Then for the purpoſe of this inſurance the ſhip was not 
Daniſb, and conſequently the plaintiffs are not entitled to recover. 

LAWwRENCE J. The plaintifs' argument, founded on the caſe 
of Saloucci v. Johnſon, proceeds on a ſuppoſition that a point was 
there decided that was not determined; it was not there decided 
that this Court can review a [ſentence of the Court of Admiralty 
adjudging that a ſhip has forfeited her neutrality, for there it was 
not adjudged by the Court of Admiralty that the ſhip had for- 
feited her neutrality. But looking into the grounds of this 
ſentence, we cannot but ſee that the ſhip was condemned for hav- 
ing violated her neutrality and acted contrary to the law of nations 
and the faith of treaties. With regard to the other point; there is 


no count in this declaration for a loſs by barratry. 
Poſtea to the defendant. 


Bussy and Another againt FEARON. 


RULE having been obtained, calling on the plaintiff to ſhew 
cauſe why the proceedings in this action ſhould not be ſet 
aſide for irregularity, on two grounds, 1ſt, Becauſe the writ which 
was directed to the ſheriff of Norihumberland was ſerved in New- 
ca/ile-upon-T yne out of the county of Northumberland ; 2dly, Be- 
cauſe the action ought to have been brought in the Court of Con- 
ſcience at Newcaſtle, the plaintiff having admitted that the cauſe of 
action only amounted to 11. 154.; 

Wigley now ſhewed cauſe againſt it. In anſwer to the firſt 
objection, he relied on the caſe of Kelly v. Shaw (a), where the 
ſervice of a latitat in Middleſex was holden to be good. As to the 
ſecond objection; he faid it did not follow that, becauſe the de- 
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1799. mand was leſs than 405., the plaintiff could not ſue in the ſuperior 
3 courts ; to deprive him of his right of ſuing here it ſhould appear 
Bl. ped that he might have ſued in an inferior court. T v. Woodward, 
| Annie, 6 vol. 175, and Welch v. Troyte, 2 H. Bl. Rep. 29. But 
here, as the cauſe of action aroſe in Middleſex and the defendant 
reſided at Newca/tle-upon-T yne, the plaintiff could not have ſued 
in the court at Nerecgſtle, the cauſe of action not ariſing within 


* | . * ,* 1x» . 
| the juriſdiction of that court. 
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Mood, in ſupport of the rule, inſiſted iſt, That a writ which was 
directed to the ſheriff of one county had no force out of that 


ji county; and 2dly, That though the common law courts, (e. g 
| county courts) could only hold plea where the cauſe of action 
| aroſe within the juriſdiction, yet that in the Courts of Conſcience 
ix created by act of parliament the plaintiff may ſue the defendant if 


the latter reſide within the juriſdiction. And if fo, that the Court 
would ſtay the proceedings here, the debt being under gos. Ken- 


| | .nard v. Fones, ante, 4 vol. 495; and Wellington v. Arters, antc, 
i l e 
| The Court, on the authority of the caſe of Kelly v. Shaw, over- 


ruled the firſt objection: but, it not appearing what juriſdiction the 


Court of Conſcience at Newca/le had, the matter ſtood over to a 
! future day. On the laſt day of the term it was ftated that by the 
| terms of the act of parliament, creating the court at Newca//le, that 
{i Court could not hold plea unleſs both the plaintiff and the de- 
it fendant reſided within the juriſdiction, and therefore the Court diſ- 


{ charged the rule, the plaintiffs in this action reſiding in Mid- 
| Aleſer. det, e IM 1 
F Rule diſcharged. 
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to leave his an order of two juſtices, by which Mary Walton was re- 
days before moved from Saint Mary Lambeth to Saint Martin-in-the-Ficlac, 


' houſe ſeven 
eſs a and ſtated the following caſe for the opinion of this Court. 


which he had 
hired a ſervant, told the latter that he had no fatihe? oecaſion for her ſervices, and paid her the whole 


year's wages: the maſter would otherwiſe have kept her, and ſhe was vamiliog to leave the ſervice : 
Held a diſpenſation of the ſervice ſor the reſt of the year, T% 
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The pauper M. Walton a fingle woman, being legally ſettled in 
the pariſh of Saint Martin, on the 15th of January 1797 hired 
herſelf to one T. Serle of the pariſh of Saint Paul Covent-Garden in 
the county of Middleſex for a year from the 18th of that month at 
the wages of ſeven guineas; ſhe went into his ſervice on the 18th 
of January, and continued in it until the 1 1th of January following, 
when an information having been laid againſt her maſter for keep- 
ing a gaming-houſe he quitted his houſe and told his ſervants 
(and the pauper amongſt them) that he had no longer any occaſion 
for their ſervices, and then paid the pauper her whole year's 
wages. The maſter would have kept the pauper but on account 
of his being ſo obliged to quit his houſe, and the pauper was 
unwilling to leave his ſervice. She then left her maſter's houſe and 
went to her ſiſter's, and did not engage herſelf in any new ſervice 
until after the year expired, though from the time that her wages 
were paid ſhe conſidered herſelf at liberty to go where ſhe pleaſed. 


Garrow and Marryat in ſupport of the order of Seſſions. The 
queſtion in this caſe is whether the maſter diſpenſed with the pau- 
per's ſervice for the laſt ſeven days in the year, or whether both par- 
ties agreed to put an end to the relation of maſter and ſervant before 
the expiration of the year. Now it is manifeſt from the caſe ſtated 
that neither party wiſhed to put an end to the contract, it being 
expreſsly ſtated that the maſter would have kept the pauper had he 
not heen obliged to quit his houſe, and that the pauper was 
-unwilling to leave his ſervice. And the circumſtance of the maſter 
paying the whole year's wages ſhews that the maſter and ſervant 


acted upon the ſuppoſition that they were bound by their contract 


to the end of the year; although the maſter on account of his 
own ſituation diſpenſed with any further ſervice. And theſe caſes 
were relied upon; R. v. The Inhabitants of Richmond, Burr. S. C. 
740.; R. v. The Inhabitants of Saint Bartholomew, Cald. 48.; R. 
v. The Inhabitants of Saint Philip Birmingham, ante, 2 vol. 624.; 
and R. v. The Inhabitants of Saint Andrew Holborn, ib. 627. 


F. ielding and Be contra, The preſent caſe is diſtinguiſhable from 
thoſe cited. In R. v. Saint Philip Birmingham Mr. J. Afbbur/t 
ſaid there was no evidence of the conſent of the ſervant to diſ- 
ſolve the contract; “it was a wrongful act of the miſtreſs, which 
was ſubmitted to, but not agreed to, by the ſervant.” And the 
caſe of Saint Andrew Holborn was decided on the ſame ground. 


But whatever rule may formerly have prevailed on this ſubject, 
all 
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all the caſes cited on the other ſide have been conſidered by 
this Court in ſeveral late determinations, in which-(as well as in a 
prior caſe R. v. Cſtlechurch, Burr. S. C. 68.) a contrary line of 
deciſion was adopted, the Court ſtrongly leaning againſt con- 
ſtructive ſervices. Thoſe late caſes are R. v. Greſham, ante, 1 vol. 
101; R. v..Grantham, ante, 3 vol. 754; R. v. Claybydon, ante, 
4 vol. 100; and R. v. Whittlebury, ante, 6 vol. 464. In the 
;firſt of them the maſter inſiſted on turning away the ſervant 
and threw down his wages which the latter took up and went 


away, ſtaying away fix days; this was holden to be a diſſo- 


lution of the. contract; the Court ſaying that the payment of the 


wages by the one and acceptance by the other ſhewed the con- 
ſent of both to put an end to the contract. In the ſecond the 


maſter turned the ſervant out of doors three days before the end 
of the year, and the next day paid the ſervant his wages to the 
end of the year on the ſervant's threatening him; and it was ruled 
mat the contract was thereby diſſolved though the ſervant left the 
maſter's ſervice - contrary to the expreſs requeſt of the maſter,” 
the Court ſaying there was no animus revertendi in the ſervant, 
In the third. caſe the ſervant went away a few days before the end 
of the year, without leave to get another place, on his return the 
maſter inſiſted on turning him away and paid the wages up to that 


time; that was holden to be a diſſolution of the contract,“ though 


the ſervant wiſhed to have ſtayed out the year.“ There Lord 
Kenyon, after lamenting that the words of the act of parliament 
had not been ſtrictly adhered to in theſe deciſions, ſaid © But I do 
not know that it has ever been decided that a ſettlement was ob- 
tained. unleſs by conſtruction the relation between maſter and ſervant 
continued during the whole year”; and his Lordthip relied on that 
which was the ground of deciſion in R. v. Greſham, ſaying © both 
parties did that which put an end to the contract; the one paid and 
the other received the wages.” In the fourth caſe above alluded to, 
the ſervant being taken ill five days before the end of the year 
went to his -mother's and ſent for .his wages, which were paid, 
except 15s, which was deduQted for the remainder of the year; and 
that was holden to be a diſſolution of contract. Theſe late caſes (a), 
therefore, ſhew that the circumſtances of the ſervant leaving the 
maſter and aQually receiving his wages before the end of the year 
have been conſidered as deciſive proof of the intention of both 


(a) See alſo R. v. Thiftleton, ante, 6 vol. 185. : 
Parties 
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parties to diſſolve the contracts, whatever wiſhes may have been 
entertained by either party before. Both thoſe circumitances 
concur in the preſent caſe; and after the payment of the wages 
the ſervant was no longer under the control of the maſter. 
During the laſt ſeven days ſhe certainly was not in the actual fer- 
vice of the maſter; nor was ſhe conſtructively in his ſervice, be- 
cauſe he could not have compelled ker to return to him. 

Lord KENYON Ch. J. If this point were not encumbered with 
deciſions, and we were to reſort to the words of the act of parlia- 
ment on which the queſtion ariſes, I ſhould perhaps yield to the 
arguments of the counſel in ſupport of the rule. Or it the caſes 
cited by them proved the point for which they were cited, I ſhould 
be ſtrongly inclined to adopt them on this occaſion. But it has 
been frequently faid here that it is of great importance that de- 
cided caſes ſhould be adhered to; and on this ſubjeCt in particular 
I applaud the rule ſtare deciſis. The cafes cited by the counſel 
on both ſides are nine in number; and though they approach each 
other very nearly, there is a line of diſtinction between the four 
that were relied upon by the one {ide and the five that were cited 
by the other. I cannot diſtinguith the preſent caie from the four 
that were cited by the counſel in ſupport of the order of Seſſions; 
and it was decided in each of thoſe that it was a diſpenſation with 
the ſervice and not a diſſolution of the contract. Perhaps I ſhould 
have had ſome difficulty in ſaying in ſome of thoſe caſes that it 
was only a diſpenſation with the ſervice: but it is ſufficient to ſay 
that thoſe caſes were ſo decided, and having been ſo determined they 
ought not now to be ſhaken. But the caſes cited by the counſel on 
the other ſide are diſtinguiſhable from thoſe, becauſe in them the 
contract was diſſolved by the mutual conſent of both parties. 
The diſtinction between the different ſets of caſes is certainly a 
very nice one: but I think that this caſe muſt be governed by the 
four to which I firſt alluded; and if this be a queſtion of evidence, 
it appears that the Seſſions, by their determination, have impliedly 
found that the parties did not conſent to diſſolve the contract. 

GROSE J. I have frequently wiſhed that, in deciſions on this 
ſubject, the Court had always been as ſtrict in requiring a ſervice 
tor the whole year as they have been in requiring a hiring for a 
year, becauſe then no queſtion could have ariſen on conſtructive 
ſervices. As however a different rule has been purſued, and as 
nice diſtinctions have been introduced in caſes of this kind, in de- 
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all be caſes cited on the other ſide have been conſidered by 
this. Court in ſeveral late determinations, in which das well as in a 
prior caſe R. v. Ca/tlechurch, Burr. S. C. 68.) a contrary line of 
deciſion was adopted, the Court ſtrongly leaning againſt con- 
ſtructive ſervices. Thoſe late caſes are R. v. Gngſbham, ante, 1 vol. 
10; R. v. Grantham, ante, 3 vol. 754; R. v. Claybydon, ante, 
4 vol. 100; and R. v. Whittlebury, ante, 6 vol. 464. In the 
;frſt of them the maſter inſiſted on turning away the ſervant 
and threw .down his wages which the latter took up and went 


away, ſtaying away ſix days; this was holden to be a diſſo- 


[lution of the. contract; the Court ſaying that the payment of the 


wages by the one and acceptance by the other ſhewed the con- 
ſent of both to put an end to the contract. In the ſecond the 


maſter turned the ſervant out of doors three days before the end 


of the year, and the next day paid the ſervant his wages to the 


end of the year on the ſervant's threatening him; and it was ruled 
that the contract was thereby diſſolved though the ſervant left the 


maſter's ſexvice'*.contrary to the expreſs requeſt of the maſter,” 
the Court ſaying there was no animus revertendi in the ſervant. 


In the third. caſe the ſervant went away a few days before the end 


of the year. without leave to get another place, on his return the 
maſter inſiſted on turning him away and paid the wages up to that 
time; that was holden to be a. diſſolution of the 1 though 
the ſervant wiſhed to have ſtayed out the year.“ There Lord 


Kenyon, after lamenting that the words of the act of parliament 
had not been ſtrictly adhered to in theſe deciſions, ſaid © But I do 
not know that it has ever been decided that a ſettlement was ob- 
tained. wnleſs by conſtruction the e between maſter and ſervant 
continued during the whole year”; and his Lordſhip relied on that 
which was the ground of deciſion in R. v. Grgſbam, ſaying “ both 
parties did that which put an end to the contract; the one paid and 
the other received the wages. In the fourth caſe above alluded to, 
the ſervant being taken ill ſive days before the end of the year 
went to his -mother's and ſent for his wages, which were paid, 

except 1s. which was deducted for the remainder of the year; and 
that was holden to be a diſſolution of contract. Theſe late caſes (a), 
therefore, ſhew that the circumſtances of the ſervant leaving the 
maſter and actually receiving his wages before the end of the year 
have been conſidered as deciſive proof of the intention of both 


(a) See alſo R. v. Thiftleton, ante, 6 vol. 185. | 
Parties 
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parties to diſſolve the contracts, whatever wiſhes may have been 
entertained by either party before. Both. thoſe circumſtances 
concur in the preſent caſe; and after the payment of the wages 
the ſervant was no longer under the control of the maſter. 
During the laſt ſeven days ſhe certainly was not in the actual ſer- 
vice of the maſter; nor was ſhe conſtructively in his ſervice, be- 
cauſe he could not have compelled her to return to him. 

Lord Kenyon Ch. J.. If this point were not encumbered with 
deciſions, and we were to reſort to the words of the act of parlia- 
ment on which the queſtion ariſes, I ſhould perhaps yield to the 
arguments of the counſel in ſupport of the rule. Or if the caſes 
cited by them proved the point for which they were cited, I ſhould 
be ſtrongly inclined to adopt them on this occaſion, But it has 
been frequently ſaid here that it is of great importance that de- 
cided caſes ſhould be adhered to; and on this ſubject in particular 


I applaud the rule ſtare deciſis. The caſes cited by the counſel 


on both ſides are nine in number; and though they approach each 
other very nearly, there is a line of diſtinction between the four 
that were relied upon by the one ſide and the five that were cited 
by the other. I cannot diſtinguith the preſent caſe from the four 
that were cited by the counſel in ſupport of the order of Seſſions; 
and it was decided in each of thoſe that it was a diſpenſation with 
the ſervice and not a diſſolution of the contract. Perhaps I ſhould 
have had ſome difficulty in ſaying in ſome of thoſe caſes that it 
was only a diſpenſation with the ſervice: but it is ſufficient to iay 
that thoſe caſes were ſo decided, and having been ſo determined they 
ought not now to be ſhaken. But the caſes cited by the counſel on 
the other ſide are diſtinguiſhable from thoſe, becauſe in them the 
contract was diſſolved by the mutual conſent of both parties. 
The diſtinction between the different ſets of caſes is certainly a 
very nice one: but I think that this caſe muſt be governed by the 
four to which I firſt alluded; and if this be a queſtion of evidence, 
it appears that the Seſſions, by their determination, have impliedly 
found that the parties did not conſent to diſſolve the contract. 
GROSE J. I have frequently wiſhed that, in deciſions on this 
ſubject, the Court had always been as ſtrict in requiring a ſervice 
tor the whole year as they have been in requiring a hiring for a 
year, becauſe then no queſtion could have ariſen on conſtruRive 
ſervices. As however a different rule has been purſued, and as 
nice diſtinctions have been introduced in caſes of this kind, in de- 
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Wedneſday, 
April 24th. 


A man had a 


tenement of 
above 10/7. a- 
year in A. in 
which he ge- 
nerally and 
his wife and 
family con- 
ſtantly re- 


ſided ſor ſe- 


veral years, 
but he occa- 


fionally ſle pt 


in B. where 
he had an- 
other tene- 
ment under 
10 J. a- year, 
which he 


had lately 


taken for the 


more conve- 
nient carry- 


ing on of his 
buſineſs; and 
upon the 
whole he 


ſept in B. 


above 40 
days, and | 
particularly 


eiding this caſe we muſt endeavour to find out and adopt that 


& night when both the tenancies expired: held that bis ſettlement was in B. 


CASES IN FASTER TERM 


caſe which moſt reſembles the preſent. And I think that this 
moſt reſembles the four caſes that were firſt cited. In ſome re- 
ſpects this is like that of R. v. St. Philip Birmingham ; for I con- 
ſider that the ſervant was wrongfully turned away; the maſter 
could not continue any longer in his houſe, and the ſervant in- 
ſiſted on having her whole year's wages, and though ſhe received 


all her wages ſhe was unwilling to leave the ſervice : now if it be 


conſidered that ſhe was diſmiſſed againſt her conſent, there could 
be no diffolution of the contract by the confent of both parties. 
LAWRENCE J. I think that the four cafes firſt alluded to ought 
to govern the preſent. 
Lord KENTON then exprefſed a wiſh that the juſtices at the 
ſeſſions would in future find the fact whether or not the parties put 


an end to the contract before the expiration of the year. 
Order of Seſſions confirmed. 


The K iN again: The IN HABZITA NTS of Sr. Mary 


LAMBETH. 


Mad Juſtices by an order removed hn Taylor from the pariſh 

of St. Olave to the pariſh of S. Mary Lambeth, both in the 
county of Surry, The Seſſions on appeal confirmed the order, 
ſubje& to the opinion of this Court on the following caſe. 

Jobn Taylor the pauper about four years ago took a tenement at 
the yearly rent and value of 12 guineas in the pariſh of Sr. Mary 
Lambeth, and continued tenant thereof until the 2gth of September 
1797. He reſided in that tenement with his wife and family from 
the time of taking it until the 24th of Zune 1797, when he took a 


lodging for the convenience of his buſineſs, at the rent of 8 J. 105. 


a-year, in the pariſh of S7. Mary-le-Bone, where he occaſionally 
ſlept, leaving his wife and family at the houſe in Lambeth. Both 
tenancies expired on the 29th of September 1797. The pauper 
ſlept ſometimes in Lambeth pariſh, and ſometimes at his lodgings in 
St. Mary-le-Bone, and for: above 40 days in the whole upon the 
tenement in S. Mary-le-Bone; and he ſlept there the laſt 30 nights 
of that tenancy. His wife and family never accompanied him, or 


Ae ot 


1 


London inward from Corunna aforeſaid, (negativing the ſhip's being 
employed in the coal trade or other coaſting trade) as a pilot up 
the river Thames, he the {aid defendant not being then licenſed by 
the Maſter Wardens &c of the Trinity-Jlouſe ; contrary to the 
form of the ſtatute &c, whereby the ſaid defendant had forteited 
201. &c. | 

It appeared by the evidence, which was ſlated at large in the 
conviction, that the veſſel had been piloted up the Thames by a 
regular pilot of the name of Roſs to Limebouſe-Hole, where he left 
her before ſhe was moored ; that ſhe was forced upon the mud there 
by a ſoutherly wind, and lay there for four days in a very awkward 


ſituation; that ſhe lay a-ground with the ſtock of her anchor 
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llept at the lodging in St. Mary le- Bone, but remained at the houſe 
in Lambeth until about three weeks previous to Michaelmas-day 
1797, when ſhe went away and took the furniture away with her. 
The Court of Quarter Seſſions were of opinion that the pauper 8 


ſettlement was in St, Mary Lambeth. 
Later, in ſupport of the order of Seffions, ſaid that the pauper's 


home during the whole time of the tenancies remained in St. 
Mary Tambeth, where. his wife and family were, and his ſleeping 
in St. Mary- le- Bone was only accidental and occaſional; 
diſtinguiſhed this from other caſes of the like kind. But 
The Court ſaid there could be no doubt but that the pauper's 
ſettlement was in the parith of S. Mary-le-Bone where he had a 
tenement of above the annual value of 101. when Joined to the 
other in Lambeth, and in which former tenement he had reſided on 
the whole above forty days, and where he had ſlept the laſt night. 
The queſtion was too plain for argument. | 

Fielding and Be were to have argued againſt the order of 


Seſſions. 
Both orders quaſhed. 


The KIN again NRALE. 


HIS was a conviction by two juſtices againſt the defendant on 
the 5 Geo. 2. c. 20. for piloting the ſhip Vora Seignora up 
the river Thames without being duly licenſed. The conviction 
ſtated that the defendant on the 22d of January 1799 at &c. 
did unlawfully take upon himſelf the charge of the ſhip Vora 
Seignora belonging to Corunna in Spain &c, then and there being 
employed in the foreign trade and entered at the Cuſtom-Houſe 
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Paturday,. 
April 27th. 


Tt is only ne» 
ceſſary to 


have a regu- 


lar pilot (un- 
der 5 Geo. 2 
c. 20. Leben 
a veſſel is 


ſzjliog on the 


Thames in 
the courſe of 
her naviga- 
tion. 

— Having 
finiſhed her 
voyage, any 
other perſon 
may remove 
her from one 
part of the 
river to ans 
other. 
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Hole and have been perfectly ſafe without going any further. 
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under her bottom on the fourth day, and there was great danger 
in leaving her there till the tide ebbed again. It further ap- 
peared that for three days previous to her being moved application 
had been made for pilots for ſeveral other ſhips (though not for 
this veſſel) but none could be found. That under theſe circum- 
ſtances the conſignee of the veſſel in queſtion employed the de- 
fendant, who was a waterman and not a pilot, to remove her from 
Limebouſe-Hole to Cherry-Garden-Stairs which lies further up the 
river about a mile and an half, which was accordingly done, 
(the evidence being that he zumoored her &&c,) the defendant 
managing the helm, but no canvaſs being up; and that ſhe was 
properly moored there by the defendant, It was further ſtated 
that the navigation of the river from Limehou/e- Hole to Cherry- 
Garden-Stairs is very difficult and dangerous, but that no accident 
happened upon this occaſion ; and that the veſſel might have been 
removed to the pier either immediately above or below Limehouſe- 
The 
Juſtices upon this evidence convicted the defendant in the penalty 
of 204. 

Marryat for the defendant referred to the caſe of The King v. 
Lambe (a) as deciſive of the preſent. That indeed was a con- 
viction for piloting a ſhip down the Thames without licenſe, and 
this is for piloting wp the Thames: but the ſame conſtruction of 
the two acts of parliament (5) on this ſubje&t which the Court 
then adopted applies equally to the preſent caſe; namely, that 
thoſe acts only attach on ſhips in the courſe of their navigation 
on the river. Here the veſſel had complied with the legiſla- 
tive regulation in taking in a licenſed pilot at the outward ter- 
minus to bring her up to Zimehouſe-Hole; and it ought not to 
be objected to the defendant that, becauſe the pilot had neglected 
his duty in not mooring her properly, he was not at liberty after- 


_ wards to navigate the veſſel into a place of ſafety without the 


owners being obliged to incur again the expence of another pilot. 
He alſo ſtated an objection in point of form to the conviction, 
that the information did not negative that the defendant was a 
Dover or Deal pilot (c), but only alleged that he was not a pilot of 
Deptford Strond, though the former are licenſed as well as the lat- 
ter. But he ſaid he was the leſs anxious to inſiſt upon this ob- 


refers to and ſaves the privileges granted te 


(a) Ante, 5 vol. 76. 
theſe pilots by the former ſtatute. 


(3) 3 Geo. 1. c. 13. and 5 Geo, 2. c. 20. 
(e) Vide J. 12. of the laſt Ratute which 


jection, 
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jection, as it was the wiſh of the .ſhip-owners to eſtabliſſi their 799. 
right by the judgment of the Court to move their veſſels from one 
place to another in the river without incurring-the expence of em- againſt 
 ploying a licenſed pilot, which is very confiderable. 
Belt contra. As to the objection of form; it is only neceſſary in 
the information to negative thoſe qualifications which are introduced 
in the enacting clauſe creating the offence and giving the penalty: 
but the qualiſication referred to is introduced in a ſubſequent 
proviſo referring to a former act, and therefore can only be in- 
ſiſted -6n as 'a matter of defence. He avowed that the object of 
this conviction was to àſſert the general queſtion of right on be- 
half of the licenſed pilots; but he contended that this caſe was diſ- 
tinguiſhable from that of R. v. Lambe. There the ſhip was not 
in the courſe of her voyage, but had completed it, and had dif- 
charged part of her cargo: here ſhe was ſtill in the courſe of her 
voyage, never having been brought to her proper moorings. 
There too, the veſſel was only moved a ſmall diſtance down the 
river by her own crew ; whereas here the defendant was employed 
in the ſpecial character of a pilot for the purpoſe. This caſe comes 
within the general miſchief againſt which the Legiſlature intended 
to guard, namely, the danger to the lives and property of the ſub- 
jecs from unſkilful perſons attempting to navigate veſſels upon 
the Thames, the navigation of which was known to be very hazard- 
- ous, and is ſo ftated by the Legiſlature in the preambles to the 
ſtatutes in queſtion. But the conſtruction contended for goes to 
- exclude the whole of the river from the operation of the law, oo 
although that was the principal object of the regulation. The 1 
termini mentioned in the act of Geo. 2. are not named as con- 1 
nected merely with foreign voyages, but for the expreſs purpoſe of 1 
including every veſſel navigating within thoſe limits; and the 
naming of them does not indicate that the ſhip muſt paſs beyond 
them. Where an offence is created within a particular juriſdiction, 
it is not neceſſary that the party ſhould offend over the whole diſ- a, 
trict, but an offence committed within any part of it ſubjects him 
to the penalty. The neceſſity for the regulation is ſtronger within 
than beyond the limits of the river, becauſe the dangers of ſhoal 
water and narrow paſſages where veſſels may meet are greater. 
But the object of the Legiſlature would be defeated if, when a 
ſhip was once brought into the river, The might afterwards be 
navigated within the limits by unſkilful perſons. And the words bl 
Vol. VIII. 3 of 
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of the act of Geo. 2. ſeem to exclude ſuch a conſtruction; for they 
firſt exclude the navigating of veſſels by unlicenled pilots © down 
the river or through the north channel &c,“ and the like conſtrue- 
tion muſt take place with reſpect to piloting 5 the Thames. The 
word or is there excluſive of the ſubſequent words of deſcription; 
ſo that the navigating up or down the Thames is not neceſſarily 
connected with foreign voyages. 

Lord KENYoON Ch. J. If it were neceſlary for us to expound 
the act of parliament according to the proſecutor's conſtruction, I 
think that the act ought to be immediately repealed. It appears 
that the ſhip in queſtion was piloted up the river Thames, and 
after the pilot left her was moored, that ſhe was afterwards in im- 
minent hazard of being loſt, that though inquiries had been made 
for three days before for other ſhips no pilot was to be found, that 
the defendant, who was competent to the purpole, was employed 


to remove her from a place of danger to a place of ſafety, and 


that he accordingly removed her without ſetting a ſail and without 
doing an injury to any other veſſel; and now this is complained 
of as a crime within the a& of parliament that has been alluded 
to. To be ſure if the law in expreſs terms ſaid that this was an 
offence, we mult ſo adjudge it, leaving it to the Legiſlature to 
make ſuch alterations in the law as to them might ſeem proper. 
Not many years ago the caſe of R. v. Lambe was determined by 
us; and I take it for granted that the preſent caſe is brought for- 
ward in order to give us an opportunity of reviewing the judg=- 
ment which we then gave; I have reviewed that opinion, and 
ſtill think that that caſe was properly decided; and | am alfo 
clearly of opinion that it is a caſe in point for this purpoſe. It 
would be a monſtrous propoſition to eſtabliſh that not one of the 
numerous veſſels lying in the Thames could be removed one yard 
in the river without a licenſed pilot; and yet that would be the 
neceſſary conſequence of the conſtruction of the act contended for 
by the proſecutor in this caſe. 

GRosE'J. I adhere to the opinion we gave in the caſe of 
R. v. Lambe, An attempt however has been made to diſtinguiſh 
that caſe from the preſent by ſaying that there the veſſel was not 
in the courſe of her navigation, whereas here ſhe was: but that 
diſtinction is not founded in fact; from the facts here ſtated we 
muſt underſtand that the ſhip had been moored before ſhe was 
moved by the defendant, for it 1s ſtated that he unmoored her. 

: This 
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This ſhip had been navigated up the river as far as Limebonſe Hole 1799. 
by a regular pilot; being afterwards in a dangerous ſituation the 1 
defendant removed her to a place of ſafety, and it is ſaid that by . 
ſo doing he has incurred a forfeiture under the act of parliament; 
but I am clearly of opinion that he has not. 

LAwRENCE J. According to the proſecutor's conſtruction of 
this act the eaſe of R. v. Lambe was improperly decided; for ac- 
cording to his conſtruction a veſſel cannot be moved in any part 
of the river without a regular pilot. But 1 think that the Court 
in that caſe put the true conſtruction upon the act of parliament; 
and there it was ruled that it is only neceſſary to have a regular 
pilot on board when the ſhip is going up or down the river in 
the courſe of her navigation. I collect from the evidence given 
in this caſe that the voyage was finiſhed before the defendant re- 
moved the ſhip; for it is ſtated that ſhe was left at Limehouſe Hole, 
and though it is not ſtated in expreſs terms that Ro/s moored her 
there, ſhe muſt have been moored there by ſome perſon, becauſe it 
appears that the defendant unmoored her. But the proſecutor's 
argument is that if a veſſel be driven on the mud in the river, ſhe 
muſt be left there to be wrecked unleſs a regular pilot can be pro- 
cured to get her off, and that if any other perſon remove her to 
a place of ſafety he is guilty of an offence within this act of par- 
liament: but that is too prepoſterous a conſtruction to put upon 
the ſtatute, 


Per Curiam | Conviction quaſhed. 

Jacks againſt MAYER. 3 

April 29th. 
1 cauſe was to have been tried in laſt Hilary term, but the If a cauſe be 1 | 
4 1 
trial was put off until this term by rule of court, though by manet, o 8 
miſtake it was marked by the marſhal as a remanet. The cauſe ' den novice of bill: | 
: tria! need be . 
1 


was tried at the firſt fittings in this term, no new notice of trial given * 1 
where the | 


having been given; whereupon a rule was obtained, calling on the trial of the 
. o 0 * ſ; I 
plaintiff to ſhew cauſe why there ſhould not be a new trial, which 3 


was now made abſolute. | 0 


The Court ſaid that the diſtinction was this; if a cauſe be made tule of court. 
a. remanet, it may be tried at the next ſittings without any other 
notice: but if the trial be put off by rule of court, there muſt be 


a freſh notice of trial, And they ſaid that even when a plaintiff 
gives 
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gives a. peremptory .undertaking to try at the next ſittings or 
aſſizes, there alſo a new notice of trial muſt be given (a), becauſe 
notwithſtanding ſuch undertaking the plaintiff may decline trying 


His cauſe. 


* 


Rule abſolute, 


0 (a) Monk v. Fade, 7. 7. 29. Geo. 3. B. R. S.: P. 


WILLIAus againſt Evans. 


b 


His was an action of. debt brought upon the ſtatute 3 Geo. z. 
c. 15 (a). to recover the penalty of 100 l. againſt the de- 


fendlant for voting at the laſt election of a member to ſerve in 
parliament for the county-borough of Carmarthen, The decla- 
ration ſtated the iſſuing of the writ on the 2 rſt of May 1796 for 
the election, directed to the then ſheriffs of the county- borough of 


Carmarthen, the delivery of the writ (which was therein ſet forth) 


to the ſheriffs, and the election of a burgeſs in purſuance thereof. 
It then averred that the right of voting was / in the burgeſſes only, 
ard that the ſaid burgeſſes at the time of the election were to all in- 
«tents and purpoſes. freemen of the ſaid county of the ſaid borough. 
That M. D. Magens Eſq. and F. G. Phillips were candidates at that 


election, and that the defendant. not regarding. the ſtatute &c after 


f that deſcription, was - nominated a burge/5 accordingly, (by which 


title the corporators are called ;) beld that a burgeſs ſo. appointed is within the prohibitzan of the act of 
- againſt occaſional Fremen voting at elections; an? that the defendant having voted within 


3 Gee. 3. c. 15 
the 12 months after he was 


ſworn in was liable-to the penalty of 1007, impoled by the act, although he 


Bad been nomigated to be a burgeſs for more than ſix years before. 


(a) © Entitled an act to prevent occa- 


ſional freemen from voting at elections of 


members to ſerve in parliament for cities and 


| boroughs.” 8. 1. after recitiag that great 
| abuſes had been committed.in making-free- . 
men of corporations in order to influence 


elections of members to ferve in parliament, 
to the great infringement of the rights of 
freemen of ſuch. corporations and of the 


freedom of elections, enacts That from 
and after the 3ſt of May 1763 no perſon 


claiming as a freeman to vote at any election 
of members to ſerve in parliament for any 


. city town port or borough in England, Wales, 
and the town of Beravict upon Taveed, where 


ſoch voter's right of voting is as a freeman 


only, ſhall be acmiited to give his. vote at 


| 


ſuch election, unleſe ſoch perſon ſhall have 


been admitted to the freedom of ſuch city 
town port or borough 12 calendar months 
before the firſt day of ſuch eleQion ; and if 
any perſon ſhall preſume to give his vote as 
a freeman at any eleQion of members to 


| ſerve in parliament contrary to the true in- 


tent and meaning of the act, he ſhall for 
every ſuch offence forfeit and pay the ſum of 
1007. to him who ſhall inform and ſue for 
the ſame; and the vote given by ſuch per- 
ſon ſhall be void and of no effect.“ S. 2. 


„Provided that nothing therein contained 


ſhall extend to any perſon entitled to his 
freedom by birth, marriage, or ſervitude, 
according to the cuſtom or uſage of ſuch 
city town port or borough,” 


the 
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the 1ſt of May 1763, and within twelve calendar months next be- 
fore the exhibiting of the plaintiff's bill, to wit, on the 27th of May 
1796 at &c. before the election was finiſhed claimed as a burgeſs 
of the ſaid county of the ſaid borough to vote at ſuch election 


&c., and then and there gave his vote at the ſaid election as a bur- 


geſs &c. for the ſaid J. G. Phillipe, &c; when in truth and in fact 
the defendant had not before the firſt day of the ſaid election 
been admitted to the freedom of the ſaid county of the ſaid bo- 
rough. twelve calendar months, nor was otherwiſe entitled to his 
freedom by birth marriage or ſervitude according to the cuſtom 
and uſage of the ſaid county of the ſaid borough, contrary to the 
form of the ſtatute &c; whereby &c. There was a ſecond count 
like the former, excepting that the place was called the borough 
of Carmarthen. The defendant pleaded nil debet; and at the 
trial before Heath J. at the laſt Summer Aſſizes at Hereford a ver- 
dict was found for the plaintiff for one penalty, ſubject to the 
opinion of this Court on the following caſe. 

His preſent Majeſty by his letters patent under the Great Scal 
dated the 27th of July in the 4th year &c, (after reciting that the 


borough of Carmarthen from time immemorial had been a bo- 


rough or town corporate and that King James IJ. by his char- 
ter granted ordained and declared that the borough of Carmartben 
ſhould from thenceforth be a county of itſelf, and ſhould be called 
the county of the borough of Carmarthen ; and that the mayor, 
burgeſſes and commonalty of the ſaid borough ſhould have inſtead 
of the bailiffs of the ſaid borough two ſheriffs in the ſame bo- 
rough and precincts and county of the borough of Carmarthen 
aforeſaid; and confirmed to the ſaid mayor burgeſſes and common- 
alty of the borough of Carmarthen all the privileges immunities 
exceptions and juriſdictions whatſoever, and alſo all and ſingular 
the manors &c which the ſaid mayor &c of the borough or their 
predeceſſors had enjoyed; and alfo reciting that divers diſputes 
had of late ariſen within the ſaid borough and county of the bo- 
rough of Carmarthen aforeſaid, and that informations in the nature 
of writs of quo warranto had been proſecuted in his ſaid Majeſty's 
Court of King's Bench and judgment of ouſter obtained againſt 
moſt of the acting magiſtrates and officers of the ſaid corporation, 
whereby the ſame corporation was then diſſolved or at leaſt inca- 
pable of exerciſing and enjoying the ſaid liberties and franchiſes,) 
granted conſtituted confirmed and declared that the faid borough 
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1799. of Carmarthen ſhould and might remain and be for ever there- 
. after a free borough of itſelf and terminated by its ancient metes 
NN and bounds; and that the burgeſſes of the ſaid borough, by what- 
ever names of incorporation they had been called, ſhould be a 
body corporate &c by the name of the mayor burgeſſes and 
commonalty of the borough of Carmarthen. The charter then 
ordained that no perſons ſhould be entitled to be admitted a 
burgeſs of the ſaid borough, except ſuch perſon who for three 
years or more before his application to be admitted a burgeſs 
of the ſaid borough had been ſeiſed and poſſeſſed by himſelf or 
his tenants of an eſtate of freehold for the term of his life or ſome 
greater eſtate of and in meſſuages lands &c. ſituate within the ſaid 
county of the {aid borough, of the yearly value of 4/., and ex- 
cept ſuch perſon who at the time of ſuch application to be ad- 
mitted a burgeſs of the ſaid borough ſhould be ſeiſed and pol- 
ſeſſed by himſelf or tenants of meſſuages lands &c. within the 
county of the ſame borough of ſuch eſtate of ſuch yearly value 
as aforeſaid, which had come to him by {deſcent or marriage, 
and alſo except every perſon who ſhould have been bound by 
indenture and ſerved as an apprentice for ſeven years or upwards 
to and with any burgeſs of the ſaid borough who during the ſaid 
term had been uſually reſident within the ſame borough ; which 
ſaid perſon ſo qualified as aforeſaid, whether in right of freehold 
or ſervitude, ſhould be entitled to be admitted a burgeſs of the ſaid 
borough; ſo as ſuch perſon ſhould make application for that pur- 
poſe to the mayor and commonalty of the ſaid borough on Monday 
next after Michaelmas in each year, and at no other time; and fo 
as ſuch perſon ſhould then and there before the ſaid mayor and 
commonalty make due and legal proof of ſuch his qualification 
as aforeſaid. And it was further ordained that upon ſuch proof 
being ſo made ſuch perſon ſhould thereupon be admitted and 
ſworn a burgeſs of the ſaid borough at the next or any ſub- 
ſequent fortnight court to be holden in and for the ſaid borough 
after ſuch day on which he ſhould ſo make his claim as aforeſaid, 
The charter further ordained that the mayor and common council 
of the ſaid borough for the time being or the major part of them 
in common council aſſembled on the faid Monday next after the 
feaſt of Saint Michael in each year, and at no other time, ſhould 
and might at their diſcretion receive application and make order 
15 for 
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for the admitting of ſuch of the inhabitants of the ſaid borough pay- 
| Ing ſcot and lot who in conſideration of their good behaviour ſhould 
be thought deſerving to be burgeſſes of the ſaid borough, fo as ſuch 
perſons ſo applying ſhould forthree years then laſthaverented holden 
and occupied and did then rent hold and occupy meſſuages lands &c 
within the ſaid borough and county of the borough aforeſaid, of 
which during all that time they had bona fide paid the yearly rent of 
107., and that upon proof thereof being made to the ſatisfaction of 
the ſaid mayor and common council or the major part of them ſuch 
perſons ſhould and might by ſuch order as aforeſaid at the diſcretion 


of the ſaid mayor and common council or the major part of them 


thereupon to be made be admitted and ſworn burgeſles of the ſaid 
borough at the ſecond fortnight court to be holden in and for the 
ſaid borough after ſuch day on which they ſhould have ſo made 
their applications as aforeſaid or at any ſubſequent court. The 
charter alſo granted confirmed and declared that the ſaid borough 
of Carmarthen ſhould be and remain a county of itſelf, and ſhould 
be called the county of the borough of Carmarthen for ever, and that 
the ſheriffs ſhould have the excluſive execution and return of writs, 
And all the former rights and privileges of the borough were con- 
firmed. The caſe then ſtated that on the 21ſt of May 1796 a writ 
iſſued for an election of a member to ſerve in parliament for the 
ſaid borough of Carmarthen directed to the then ſheriffs of the faid 
county-borough; which writ was delivered to them on the 23d; and 
the election was duly had on the 27th of the ſame month. That 
Mr. Magens and Mr. Phillips were candidates at the election; and 
that the defendant on the 27th of May 1796, and within twelve 
months before the exhibiting of the plaintiff's bill, voted at the 
election for Mr. Phillips, That on Monday next after Michaelmas 
1789, being ſix years and upwards previous to the election, the 
following order was made and ſigned by the mayor and major part 
of the common council of the borough in common council aſ- 
ſembled, upon the petition of the defendant to be admitted a 
burgeſs of the borough (viz.) © Whereas D. Evans (the defend- 
ant) and others having this 5th of October 1789 made application 
to us, praying to be admitted burgeſſes of the ſaid borough by their 
petition in writing ſigned by them reſpectively, ſetting forth that 
they are inhabitants paying ſcot and lot, and for three years laſt 


paſt have rented holden and occupied meſſuages and lands within 


the ſaid borough as ſpecified by their petition, for which ſaid meſ- 
A ſuages 
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ſuages and lands ſo holdenrented and occupied they have reſpectively 
paid and now do pay and for three years paſt bona fide paid the 
yearly rent of 104. and upwards; now we the ſaid mayor and 
major part of the common council having received ſufficient proof 
thereof do in conſideration of the good character and behaviour 
of the ſaid petitioners think them deſerving to be burgeſſes of the 
faid borough; It is therefore ordered that the ſaid D. Evans (and 
the others) be admitted and {worn burgeſſes of the ſaid borough 
at the ſecond fortnight court after this day or at any other ſubſe- 
quent fortnight court to be holden for the county of the borough 
aforeſaid; ſigned by the mayor and major part of the common 


council of the ſaid borough. But the defendant was not ſworn 


and inrolled as a burgeſs until the 15th of February 1796. When 
any perſon i is ordered to be admitted, the order for the admiſſion 
gives a right to the perſon to be admitted and ſworn in a burgels 


of the ſaid borough at any fortnight court of the ſaid borough 


after ſuch order. The right of voting for the election of members 
-of parliament for the ſaid borough is in the perſons admitted as 
burgeſſes to their freedom under the charter as aforeſaid; and there 
is no other deſcription of perſons in the borough but burgeſſes; 
and all the burgeſſes who have been admitted to their freedom and 
ſworn within the year have voted at the election within the year. 
They are not called freemen but burgeſſes; and are always ſaid te 
be admitted to their burgeſsſhip. No order can be made for the 
admitting of any burgeſs but on the day, namely, on Monday after 
Michaelmas. The defendant was an ex gratia burgeſs. By his 


aid preſent Majeſty's letters patent the mayor recorder and town 


clerk of the ſaid borough or any two of them are to hold before 


them within the ſaid borough on every Monday from fifteen days 


to fifteen days a court of record, that is, the fortnight court above 
mentioned. | | 
Mills for the plaintiff. Though the defendant is called a burge/5 

of Carmarthen, yet he voted at the election as a /reeman within 
the words and meaning of the act of the 3'Geo. 3} And though 
Carmarthen'is called a county-borough, becauſe erected by charter 
into a county of itſelf, yet that will not alter the right in which 
the burgeſſes vote, becauſe the ſame charter reſerves all the ancient 
rights; and throughout the charter they are ſtil] called See of 
the borough. Beſides, the cities of Norwich and London, which 
are alſo counties in themſelves, are excepted by the 8th clauſe of 


the at froni the operation of the general words; which ſhews 


14. that 
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that otherwiſe they would have been deemed to fall within thoſe 3799. 
words. And the reaſon of 'thoſe two places being excepted was * exper a 
becauſe before the act paſſed no perſon could vote there without aygaing 
having been admitted a year before. The abuſe which prevailed n 
before the paſſing of the act was that perſons not having a previous 
right of admiſſion to the freedom of corporations by birth, marriage, 
or ſerving apprenticeſhips, were upon the eve of an election made 1 
freemen for the purpoſe of ſuch eledion. Now both the miſchief _ | 
and the remedy apply as ſtrongly to the caſe of ſuch a borough as 
Carmarthen, though the corporators are called brgef/es, as to other 
places where they are called frcemen. Such perſons alſo are in- 
cluded in the words of the act; for it appears that the burgeſſes of 
Carmarthen vote in right of having been admitted to their freedom. 
The act of parliament indeed only mentions #rcemen ; but that is 
becauſe freemen is the generic term, and includes every deſcription 
of corporators by whatever name called who claim to vote by reaſon 
of having been admitted to their freedom. In this reſpect burge/s 
and freeman are ſynonimous terms; they were ſo conſidered in the 
Carliſle, Eafi-Retford, and Colebeſter caſes (a); throughout M ales, 
and at Briflol, Brackley, Lymington, Marlborough, and other places (0), 
the corporators vote under the name of bzrgef/es; and in {ome places, 
as at Worceſter (c), under the name of citizens; and yet it could 
never have been in the contemplation of the Legiſlature to exclude 
all thoſe places from the operation of the act: and that argument 
applies with peculiar force as to Wales, to which the act in terms 
extends, though in no borough within that part of the kingdom do 
the corporators vote under the title of Aeemen, but under that of 
burgeſſes. A burgeſe, according to Spelman [d), means no more 
than the inhabitant of a burgh or of a walled or incloſed town, 
In Madox's Firma Burgi three definitions of it are given, 1ſt, That 
of a freeman corporate; 2d, An inhabitant of a burgage tenement; 
za, The owner of a burgage tenement: the firſt of theſe exactly 
applies to the preſent caſe; it is the inhabitant of a borough 
clothed with a corporate character. Then it may be objeted 
that the act did not mean to include perſons voting within the year 
who were admitted by virtue of previous qualifications. It appears 
that there are two claſſes of perſons having a right to vote in this 
borough. Firſt, The de jure burgeſſes, who claim in right of 
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(a) Vid. Simeon on Elections, Appendix 55, (c) 1b. 8 9. 
56, 57, and 62. (4) Gloff, tit. Burgum. 
(5) 16. 53, 54» 71, 72. | | | 
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CASES IN EASTER TERM 
freehold eſtate or ſervitude ; ſecondly, The de gratia burgeſles, 
the latter of whom (among which is the defendant) are admitted 
according to the diſcretion of the mayor and common council, Ir 
is true the exerciſe of that difcretion is limited to perſons of a cer- 
tain deſcription ; but that does not give thoſe perſons any previous 
right to be admitted ; and therefore they do not even come within 
the equity of the excepted caſes in the ſtatute, which are conſined 
to perſons having a right to be admitted by virtue of certain 
previous qualifications. But it is enough to ſay that the ſtatute 
having made certain poſitive exceptions, of which this caſe is not 
one, has thereby virtually excluded all other exceptions from the 
general rule. But it may be urged that the title of the act being 
to prevent occaſional freemen from voting, it does not apply at all 
to that claſs of perſons, from whom the defendant was choſen, 
who are required to poſſeſs qualifications of a certain ſtanding in 
point of time, and therefore cannot be ſaid to be occaſional, But 
it is ſufficient if they fall within the deſcription of the enaQting 
words; and the miſchief is as likely to happen in theſe as in other 
caſes, that they ſhould have the right of voting conferred upon 
them to anſwer an occaſional purpoſe, Laſtly, it may be contended 
that, admitting the defendant to fall within the general operation 
of the act, yet his admiſſion and ſwearing in ſhall have relation 
back to his nomination, which will take him out of the act. Put 
the ſwearing in alone is the conſummation of his right to vote as a 
burgeſs, till which time he cannot be ſaid to be admitted; and 
therefore having voted within twelve months from ſuch admiſſion 
he comes directly within the words of the act infliting the penalty. 
It is plain that the Legiſlature looked to the admiſſion and not to 
the nomination ; becaule there is a penalty given by / 3. for an- 
tedating the former but not the latter. So by the 32 Geo. 3. c. 58. 
the ſix years' limitation, beyond which no information in nature of 
quo warranto can be brought againſt any member of a corporation 
for any defe in his original title, runs from the admiſſion and 
ſwearing in; becauſe from that time only can he be ſaid to be in 


the actual holding or execution of the office, which is the deſcrip- 


tion in that act. 

Food contra, The defendant's caſe does not fall within the 
penalty of the ſtat. 3 Geo. z., in conſtruing which the Court will 
not merely look to the words but the ſpirit of the law. This is to 
be collected firſt from the title of the at, which though no part of 
it, yet may be reſorted to in explanation of it's meaning. It is to 

| | prevent 


IN THE THIRTY-NINTH YEAR OF GEORGE II. 


prevent occaſional freemen from voting &c. Now that muſt mean 
perſons who being originally ſtrangers to the corporation have been 
made free to ſerve a particular purpoſe, without having had any 
previous qualification or inchoate right to their freedom. The 
charter of the preſent King was granted after the act paſſed, and 
with reference to it; becauſe by it's proviſions no ſtranger can 
obtain the freedom of this corporation, It is true that the defend- 
ant being an ex gratia burgeſs, his admiſſion did in the firſt inſtance 
depend on the diſcretion of the mayor and common council; 
but that is not an arbitrary diſcretion, againſt which only the act 
meant to provide, but a-diſcretion regulated by the law and cuſtom 
of the borough ; for the ſeleAtion-can only be made out of ſuch as 
have particular qualifications. It is confined to inhabitants of the 
borough paying ſcot and lat, and they muſt have rented and 
paid 10. a-year for land in the borough. for three years previous, 
and they.can only be choſen on a certain-day of the year. Such a 
perſon when choſen does not vote in right of his freedom only, 
upon whom alone the act by the very words of it was intended to 
attach, but allo in virtue of his previous qualifications. Accord- 
1ng to the true conſtruction therefore of the act it ſhould be con- 
fined to freemen only, namely, ſuch as had no inchoate right, but 
were choſen by the mere-voluntary and arbitrary will of the cor- 
But a burgeſs implies an inhabitant, and a freeman 
need not neceſſarily be a burgets. 


poration, 


for the defendant's admiſſion having been made fix years previous 
to the election, he can in no ſenſe be conſidered as an occaſional 
freeman ſo as to have incurred the penalty of the act. The ſwearing 
in is a mere matter of form; becauſe after his nomination he had 2 
right to be ſworn in at any fortnight court, and a mandamus would 
have iſſued for that purpoſe to the corporation if they had refuſed to 
{wear him in. He had therefore a complete title by relation to 
the time of his nomination ; and ſuch a caſe is neither within the 
miſchief or the enacting words of the act. And no argument can 
be drawn from it's not having been ſpecially excepted together 
with the caſes of birth marriage or ſervitude, becauſe thoſe would 
otherwiſe have fallen within the words of the general prohibition, 
though not within the miſchief of it, 


Lord KENTON Ch. J. I agree with the defendant's counſel 
that in deciding this cafe we muſt conſider not merely the words of 
the flatute but the meaning cf the Legiſlature in paſſing it. The 

1 5 principal 


At any rate however the order 
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Evans, 


he is. I conſider the word“ freeman” as the genus; and though 


CASES IN EASTER TERM 


principal ground of argument urged on behalf of the defendant is 
that he is not a freeman, but only a burgeſs of Carmarthen : but 
it is evident that the Legiſlature thought that thoſe words have the 
ſame meaning. I believe alſo that Brady, on Burghs, treats them 
as the ſame. Without however reſorting to that, the intention of 
the Legiſlature in paſſing this act of parliament was to prevent 
ſtrangers, perſons who did not belong to the corporation, coming 
down on the eve of an election to give their votes for members; 
and it certainly extends to corporators whether called by the name 
of burgeſſes or freemen. Then it is ſaid that the defendant had 
an inchoate right before: but it muſt be remembered that he had 
no right whatever until the corporation choſe to confer it on him 
by (what is called) an ex gratia admiſſion, and that that was not 
conſummated until the ſwearing in. But this inchoate Tight can- 
not aſſiſt the defendant: the rule expreſſio unius eſt excluſio 
alterius applies to this caſe; for the only excepted caſes of inchoate 
rights in the ſecond ſection are thoſe by birth, marriage, or ſervi- 
tude. Great ſtreſs alſo was laid on the circumſtance of the cor- 
poration having made an order {tx years before for the defendant's 
admiſſion: but the words of the act of parliament are that no 
freeman ſhall be admitted to give his vote “ unleſs he ſhall have 
been admitted to his freedom twelve months before the firſt day 
of the eleCtion :” the third ſection of the act inflicts a penalty on 
perſons who antedate admiſhons, and the fourth ſection directs 
that the candidates or freemen may inſpect the books in which the 
admiſſions. of freemen are entered; every part of the act therefore 
ſhews that-the Legiſlature thought that the material time to be con- 
ſidered was the time of admiſſion. The only thing that could 
create a doubt for a moment was the diſtinction between burgeſſes 
and freemen as applied to this kind of caſe: but I am thoroughly 
perſuaded that in this act of parliament they mean the ſame ; and 
that the defendant is included in the enacting clauſe and is not 
excepted in the proviſo of the at, Beſides I think that this is a 
remedial act, and ought to receive a liberal interpretation in order 
to guard againſt the miſchief. 
GRosE J. The principal queſtion is whether or not a burgeſs 
of Carmarthen, choſen as the defendant was, be a freeman within 
the meaning of this act of parliament ; and 1 am of opinion that 


in different corporations they are called by different names, in 
ſome 
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ſome by the name of burgeſſes, in others by the name of free- 1799. 
men, their meaning is the ſame for the purpoſe of this act, which WILIA. 


I conſider as a remedial law. Then it was ſaid that this defendant NN 5 | 
did not incur the penalty of the act becauſe there was an order for 1 
his admiſſion ſix years before: it is true he had then a right to be | 9 
admitted a freeman, but he had no right to vote until he had | 
been admitted for a year. | 9 

LAWRENCE J. There is no doubt but that“ burgeſs"” means the | 
ſame as © freeman” within this act. The object of the Legiſlature, i 
in uſing the moſt general term © freeman“, was to prevent any | 
argument that might otherwiſe have been made that one ſpecies 
was not included in the act becauſe not particularly named; and lt 
therefore by whatever name the freemen may be called in any par- | 
ticular corporation, this general term will extend to all. It has 
been argued however that the defendant did not vote as a freeman 
only, but as being an inhabitant and having 101. per annum &c: 
but thoſe qualifications did not conſtitute” his right to vote; he 
voted only as a freeman; and even if he had not had thoſe pre- 
vious qualifications, he might have voted provided he had been 
admitted a freeman, though he might have been afterwards ouſted 
of his freedom by a quo warranto for want of them. Even ſup- 
poſing the defendant had an inchoate right by the order for his ad- | 
miſſion, he could not vote at the election without incurring the Wh. 
penalties of the act; for the inſtances of the exceptions in the | i f 
proviſo are of perſons having an inchoate right; this is not one of | 
them, and we cannot extend the exception to other caſes that are 118 
not there mentioned. | 
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Poſtea to the plaintiff. i 1 


ETHERSEY againſt ]ACKSON, Saturday, uw. 
| 8 ft J May 4th, | 


o debt on bond, the defendant, after craving oyer of the con- After oyer of 


5.8 . X . : the condition 
dition, by which it appeared that it was given for the per- 2nd non eſt 
X . a ; fadum plead- 
formance of covenants in another deed, pleaded the general iſſue; ed to debt on 


on which iſſue was joined, and notice of trial regularly given for _ zue 


the laſt aſlizes for the county of Worce/ter. Afterwards the plain- is Jeined 
| and notice 


tiff entered a ſuggeſtion on the roll, in purſuance of the ſtatute of trial given, 
. - the plaintiff 
8 K 9 VV. 3. c. 11. ſetting forth the deed abovementioned, and may enter a 


: : ſuggeſti 
aſſigned a breach againſt the defendant in not performing the Fo ep 


and aſſign 
breaches purſuant to the 8 & 9 V. 3. c. 11.: but it is irrege lar to deliver ſuch ſecond iſſue Ka a 
ſummons and judge's order. 


Vor. VIII. 3 0 covenants 
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1799. covenants in that deed, and then four days before the aſſizes the 
e plaintiff, without a judge's order to amend the former iſſue, de- 
122 livered this ſecond iſſue, and afterwards recovered a verdict at the 
Ack SON. 


trial; which 
Wigley on a former day moved to ſet aſide for irregularity 


on two grounds; iſt, That the ſtatute did not warrant entering 
the ſuggeſtion on the roll in this caſe; for it only gives the 
plaintiff the liberty of making ſuch a ſuggeſtion after judgment, 
and that in three caſes only; namely, on judgment on demurrer, 
by confeſſion, or nil dicit. And he obſerved that the plaintiff had 
no reaſon to complain that he had now no opportunity of aſſigning 
breaches, becauſe he might have ſet out the condition of the bond 
and aſſigned breaches in his declaration, 2dly, At all events the 
plaintiff was irregular in amending the firſt iſſue without a ſum- 
mons and a judge's order for that purpoſe. | 
The Court were clearly of opinion that there was no foundation 
for the firſt objection. They ſaid that this ſtatute required a 
liberal and beneficial conſtruction, it being made in advancement 
of juſtice, and in eaſe of defendants. That it was manifeſt that 
the Legiſlature contemplated caſes where the plaintiff had not 
originally aſſigned breaches in his declaration, which the ſtatute 
* enabled him to ſupply by entering a ſuggeſtion on the record even 
'Y after judgment; and therefore 4 fortiori it might be done before (a). 
18  Garrow and Fervis, who ſhewed cauſe againſt the rule, anſwered 
the laſt objection by ſaying that the defendant being under the 
terms of taking ſhort notice of trial, the plaintiff had not been 
guilty of any irregularity, becauſe the ſecond ifſue was delivered in 
time; and that the firſt iſſue was not altered, the ſecond iſſue being 
merely an addition to the firſt, But 
The Court (after conſulting the Maſter on this point) ſaid that 
this was irregular ; and therefore they made the 
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Rule abſolute, 


(a) Vide Hardy v. Bern, ante, 5 vol. 636, 8 K 9 W. z. c. 1 1. is compulſory on the 
Roles v. Roſewell, ib. 538. and Waicort v. plaintiff co alligr breaches, 
Galding, 8 vol, 126, that the ſtatute of 


IN THE THIRTY-NINTH YEAR OF GFORGE ili. 


CowiE, Executrix, againſt ALLAwav. 


{pal moved on a former day to enter up judgment on 
a warrant of attorney which had been given by the de- 
fendant to one John Cowie, who died in the laſt vacation, and on 
behalf of whoſe widow and executrix this application was now 
made, But he obſerved that the warrant of attorney was given to 
Coꝛvie himſelf, not naming his executors and adminiftrators (a). 

| The Court entertaining great doubt whether they could grant ſuch 
an application deſired, when they granted a rule to ſhew cauſe, 
that it might not be made abſolute as a matter of courſe. 

Gurney, when he now moved to make his rule abſolute, ad- 
mitted that he had not been able to find any cafe directly in point, 
but ſaid there were ſeveral where the Court, in order to arrive at 
Juſtice between the parties and to carry their agreement into exe- 
cution, had granted applications of this ſort in terms not exactly 
correſponding with the terms of the warrants of attorney on which 
they were founded. Anonymous, 1 Shoro. 91. Judgment was 
entered up. againſt the huſband and wife upon a warrant of at- 
torney given by the woman dum ſola (5). So Salk. 400. Anony- 
mous. In Todd v. Todd, Barnes 48., which was much argued and 
conſidered, the Court permitted judgment to be entered up at the 
ſait of the ſurvivor of two to whom the warrant of attorney was 
given. S. P. in Gladwin v. Scatt, Barnes 5 3, and Futcher v. Smith, 


2 Black. Rep: 130T. 
Marryat, amicus Curiæ, mentioned Mild v. Sands, 2 Stra. 718. 


to ſhew that the Court could not grant the motion. And 
The Court ſaid they were ſatisfied that they had no authority to 
direct the judgment to be entered up under the circumſtances. 


That all authorities of this ſort muſt be ſtrictly purſued, and that 


they could not ſupply any ſuppoſed omiſſion of the parties. That 
in a caſe in 5 Modern it is ſaid that ſuch an authority dies with 
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Saturday, 
May 4th. 


A warrant of 
attorney to 
enter up 
judgment 
having been 
given to one 
who died. in 
the laſt va- 
cation, the 
Court re- 
fuled to en- 
ter op judg- 
ment thereon 
in this term 
on the pray- 
er of his 
executtix. 


the party. That the utmoſt extent to which the Courts could go 


was, according to what was ſaid by Lord Holt in a caſe in 
Salk. 401., that if the party die in the vacation judgment may be 
entered up before the eſſoign- day of the ſubſequent term as of the 


preceding term, 
Rule diſcharged. 


(4) Vide Coles, Executor, v. Haden, Barnes 4t0. 44. (5) Vide Salt. 399, Anon. 
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Where bail 


are put in In 
due time, an 
exception 
muſt fitſt be 
entered be- 
Fore the ſhe- 
riff can be 


in the body: 
and the add- 
ing bail af- 
terwards does 
not ſuperſede 
the neceſſi y 
of ſuch ex- 


ception be- 


fore an at - 
tachment can 
iſſue againſt 
the ſheriff on 
account of 
the added 
bail aot hav- 
ing juſtiſied 
in time. 


CASES IN EASTER TERM, &c. 


The Kine againff The Sheriff of MIDDLESEX. 


1 78 ſhewed cauſe bien a rule for ſetting aſide an attachment 
againſt the ſheriff for icregularity. The writ was returnable 


. the firſt return of the term ; bail was put in in due time, but not 


juſtified. The ſheriff was ruled to bring in the body, which rule 


expired on the 22d of April. On the 19th of April notice was given 


ruled to bring 


to the plaintiff of added bail, with notice to juſtify on the 22d; on 
which day another notice of added bail was ſerved with notice 
to juſtify on the 24th. But in the mean time the rule for the 
attachment was made abſolute, on the 23d. 

Park, in ſupport of the preſent rule, ſaid that the bail never 
having been excepted to the plaintiff could. not rule the ſheriff to 


bring in the body, and conſequently could not attach him on 


account of the bail not having juſtified in time. 

Conſte obſerved that there was no occalion to except to added 
bail, becauſe the ſame reaſon did not apply to them as to the 
original bail, who are to be deemed ſufficient pro conſello, by the 


plaintiff having taken an aflignment of the bail-bond (a). Sed 


Per Curiam, (after conſulting the Maſter.) There is no differ- 
ence, according to the practice, in this reſpect between the original 


and added, bail: in neither caſe can the ſheriff be attached on ac- 


count of the bail not having juſtified in time, 1 they have 


been excepted to. 


Rule abſolute. 


(2) Vile Lord Brooke v. Stone, 1 Wilf. 223. 


END OF EASTER TERM. 


. - # 4 , £4. 4 1 * 
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ARGUED, and, DETERMINED. 

hy 1 50 IN THE A | 
Court of KING*s BENCH, 
Trinity Term, 


la the Thirty-ninth Year of che Reign of GzoxGs III. 


. . 1 - - 
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In this term Mr. Juſtice ASHHURST reſigned his ſeat on the 


1799. 
Kenny md 


Bench in this court, and was ſucceeded by Simon Le Blanc Eſq. 


one of his Majeſty's Serjeants at Law, who was knighted and 


+ took his ſeat in court on the ſixth of June. 7 


73 


— 


* » 


On the laſt day of this term Jobn Lens Eſg. of Lincole's-Jun,. 
and Fohn Bayley Eſq. of Gray's-Inn, were called to the. Ho- 


norable Degree of Serjeant at Law; the motto on their rings 
was 


, & Labertas ſub rege Pio. 


HaplEVY againſt CLARKE and Others. 


N aſſumpſit the declaration ſtated that the defendants were 
owners of the ſhip Pomona, and that in conſideration that the 
Plaintiff had cauſed divers goods to be ſhipped on board the ſaid 


'\ | "1 


Tuęſaday, 
May 28th. 


The defend - 
ants contract - 
ed to carry 
the plaintiff's 
oods from 
iwer pool to 


| Leghorn; on the veſſel's arriving at Fa/mouth in the courſe of her voyage an embargo was laid on ber 
until the further order "of Council;”” held that ſuch embargo only ſuſpended, but did not diſſolve, the 
_ contratt between the parties; and that even after two years, when the embargo was taken off, the de- 


ſeodants were anſwerable to the plaintiff in damages for the nonperformance of their contract. 


Vol. VIII. | „ ſhip 
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1799. ſhip then bound on a voyage from Liverpool to Leghorn, with 
——— 


Havuty 
againſt be neceſſary i in order to Join convoy, the defendants undertook for 


R ſtipulated freight to deliver the ſaid goods at Legborn, the dan 
gers of the ſcas only excepted that the ſhip afterwards failed 
from Liverpool to Falmouth to join convoy, and that after arriving 
at Falmouth on the zoth of June 1796 ſhe abandoned the voyage 
and returned from Falmouth with the faid goods to Liverpool ; 
whereby the plaintiff was not, only deprived of the benefit of 
having his goods carried to Leghorn, but alſo of divers policies of 

. | aſſurance which he had cauſed to he effected upon the ſaid goods 

ih | for the fat voyage, and for which he had expended 2971. 185. 

.- There were alſo common counts. Plea, The general iſſue. At the 

trial at Guildhall before Lord Kenyon a verdict was found for the 

plaintiff for 2971. 18. ſubject to the opigipn of this woe on 
the following caſe. | 

In June 1796 the plaintiff ſhipped W of the value of 17681. 
on board the Pomona, whereof the defendants were owners, to be 
carried from Liverpool upon a voyage mentioned in the declara- 
tion, and procured the goods ſo ſhipped to be inſured for the voy- 

7 | age from Liverpool to Leghorn, and paid 2971. 18s. for pr emium 

1 thereon, including the charges of brokerage and the policy. The 

1 ſhip afterwards ſailed from Liverpool with the goods of the plaintiff 

1 and other ſhippers on board, and proceeded to Falmonth to join con- 

5 voy for the voyage to Leghorn. She arrived at Fa/mouth on the 

3zoth of June 1796; and during her ſtay there waiting for convoy 
an embargo was laid on all ſhips bound to Leghorn, one of the 
ports in the territories of the Grand Duke of 7; zgſcany and then in 
the poſſeſſion of the French Republic, by an order of his Majeſty 

„ in council of the 27th July 1796; which embargo was directed 

N to continue until further order of the Board of Privy Council. 
The ſhip was thereby ö from then further proceeding 
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upon her voyage. 


By another order of his Majeſty in council dated the 23d of Augu/? 
1796 it was ordered that the embargo ſo laid on ſhould be taken 
off, ſo far as to permit the ſhips and-veſlels ready to ſail for any 

of the ports before deſcribed to proceed from the ports where they 
then were to the ports where they might have reſpectively taken 
their ſeveral cargoes on board; provided that the maſter of ſuch 
hips or veſſels firſt gave ſecurity &c, that the ſaid ſhip ſhould 
return to their reſpective ports of lading, under convoy of ſuch of 
. 115 his 
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IN THE THIN TV NIN TI YEAR OF GEORGE 111. 


is Majeſty's ſhips as ſhould be appointed to convoy the ſame, and 

ſhould proceed with ſuch convoy and not deſert the ſame on the 

voyage till their arrival at their reſpective ports of lading, or ſo 

long as ſuch convoy ſhould be inſtructed to protect the ſaid ſhips ; 

and it was thereby further ordered that the faid ſhips upon their 
arrival at the ports where they reſpectively took in their ſeveral 
cargoes be permitted to reland the ſame, and depoſit the goods in 
warehouſes to be approved of by the proper officers of the revenue 
of cuſtoms and exciſe &c. at the expence of the proprietors, and 
that the proprietors be at liberty to take the ſame out of the ſaid 
warehouſes for exportation under the uſual regulations if they 
ſhould ſo think fit, or for home conſumption upon repayment of 
the reſpective drawbacks if any ſhould have been obtained on the 
ſaid goods &c. On the 7th of May 1798 the plaintiff received 
notice from the defendants, that unleſs they would receive back 
the goods by them ſhipped on board the Pomona, pay the freight, 
and give up the bills of lading, or a bond of indemnity, with ſut- 
ficient ſureties againſt any damage which the owners or maſter of 
the Pomona might ſuſtain by reaſon of the bills of lading not being 
delivered up, they would within twenty-one days cauſe the re— 
mainder of her cargo to be relanded, and the goods ſhipped to be 
warehouſed on the account and at the riſk of the perſon and per- 
ſons to whom the ſame belonged, In June following he alſo re- 
ceived from them a further notice, which after referring to the 
order of Council of the 27th of July 1796 and the 23d of August 
1796, concluded as follows; © We the owners of the brigantine 
Pomona, James Dunn maſter, now lying at the port of Falmouth, 
liaving concluded to act agreeably to the directions contained in 
the ſaid recited order, (i. e. the laſt), do hereby give you notice 


that after the expiration of fourteen days from the date hereof 


we ſhall cauſe the {aid veſſel and ſuch part of her cargo as now 
remains on board to be brought to Liverpool and there reland 
and warchouſe the fame, agrecably to the directions of the ſaid 
order, unleſs you {hall chooſe to have them relanded at e/mouth, 
and ſhail without delay obtain a lawful authority for that pur- 
poſe, and give notice to the maſter of the ſaid veſſel of ſuch your 
intentions within a reaſonable time after the ſervice thereof; and 
we do further give you notice that the goods ſo laden as afore- 
{aid will be brought to the port of Liverpool at the riſk of the re- 
ſpective owners or proprietors thereof: but if the owners or pro- 
prietors ſhall think fit to cauſe the ſame to be inſured for the 

8 {aid 
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CASES IN TRINITY TERM 


ſaid voyage to Liverpool aforeſaid, fuch inſurance ſhall and may be 
effected without prejudice to any legal or equitable queſtion be- 
tween us as owners of the ſaid veſſel and the owners or proprietors 
of the ſaid goods reſpectively or any of them.” The ſaid ſhip 
remained at Falmouth until the middle of Auguſt 1798, during all 
which time the embargo continued ; at which time ſhe without the 
conſent of the plaintiff ſet fail with his goods on board from Fal- 
mouth for Liverpool, under the protection of the order of Council of 
the 23d of Auguſt 1796, and complied with all the requiſitions of 
ſuch order; and ſhortly afterwards arrived at Liverpool. After 
the ſhip's return to Liverpool the plaintiff by agreement with the 
defendants received his goods back, but without prejudice to his 
right to recover in this action. On the 24th of Ofober 1798, 
nearly two months after the ſhip's arrival at Liverpool, by an order 
of his Majeſty in council the embargo laid on by the order of the 
27th July 1796, as far as related to ſhips bound to Leghorn, was 
wholly taken off. The queſtion. for the opinion of the Court is, 
whether the plaintiff be entitled to recover in this action? 

This caſe was argued in the laſt term by Giles for the plaintiff, 
and Scarlett for the defendants ; and now by Gibbs for the plaintiff, 
and Wood for the defendants. | 

For the plaintiff it was inſiſted that the embargo did not diſcharge 
the defendants from the obligation of their contract to carry the 
goods to Leghorn. An embargo in it's nature is only temporary, 
and it was expreſſed in this inſtance to be only“ until the further 
order of Council.” Therefore admitting it to be as imperative on 
the parties as an act of parliament, yet it is not like a general 
unlimited prohibition, making that unlawful which before was 
lawful, but at moſt operated as a //þen/ion only, and not as a 
Aifſolution, of the contract; and when the ſuſpenſion was taken off, 
the former liability of the defendants to perform their undertaking 
again attached upon them. Herewith agrees 1 Valin. Comment. 
627. art. 8th. The conſequences of deciding that an embargo 
diſſolves a contract to carry goods would be very miſchievous, for 
the ſame doctrine would extend to every other contract relative 
to the voyage; ſuch as thoſe between the owners and the mari- 
ners; and though the embargo were only to continue for a few 
days, the ſhips might in conſequence be deſerted by their crews. 
It is true that in a caſe like this hardſhips may ariſe to both parties 
from the long continuance of an embargo; but when it is con- 
{1dered that it muſt be known to them at the time of entering into 


the contract that an embargo may lawfully be laid in time of war, 


2 | | they 


IN THE THIRTY-NINTH YEAR OF GEORGE In. 


they muſt be taken to have made their contract ſubje& to the 
operation of the law in that reſpect. Then if the embargo did 
not diſſolve the contract between the parties when it was firſt 
laid on, no continuance of it afterwards could have that effect. 
No line can be drawn to ſhew when it firſt began to have 
that operation. The caſe of Draddy v. Deacon (a) only 
ſhews that if the parties after an embargo laid abandon their firſt 
agreement and enter into or ſuperadd another, they ſhall be 
bound by it. But here there was no conſent of the plaintiff to 
abandon his original contract ; and the defendants themſelves con- 
ſidered it as in force at the end of two years after the embargo 
firſt laid, for they called on the plaintiff to pay freight to Falmonth. 
Both parties muſt either be equally bound or equally diſcharged : 
and if the defendants by their ſole act could put an end to the 
contract at Falmouth and call on the plaintiff to take away his 
goods and pay his freight pro rata there, the plaintiff might equal- 
ly have demanded his goods at the ſame place on the like terms: 
but the contrary was holden in Luke v. Lyde (b); and therefore 
the right now contended for by the defendants cannot be well 
founded. | 
For the de eſendants | it was b ed that this caſe falls within the 
general rule, that where a contract, which was poſlible and legal 
at the time of making it, becomes afterwards impoſſible by the act 
of God or illegal by an ordinance of the State, the obligation is 
diſcharged. 1 Rol. Abr. 451. title © Condition.” Williams v. 
Hide, 2 Palm. 548. W. Tones 179. S. C.; Dy. 28. a. Pl. 186.; 
Brewſter v. Kitchin 1 I. Ray. 317. 321.; Salk. 198. S. C. * 
worth v. Dean and Chapter of St. Paul's, 2 Eq. Caſ. Abr. 26 (c). 
The reaſon on which thoſe caſes are founded is that in every 
contract it is to be preſumed that it was not in the contemplation 
of the parties to ſtipulate for impoſſible things. Now here the 
embargo, which it is admitted is as binding during it's continu— 
ance as an act of parliament, rendering the performance of the 
contract illegal, abſolved the defendants from their promiſes; and 
either party was at liberty at any time during the continuance of 
it to put an end to the contract; or it might be left as a queſtion 
for the jury whether the party had waited a reaſonable time after 
the embargo firſt laid, in which caſe two years would certainly 
(a) 2 Fern. 242, | (c) But ſee the diſtinction taken in this 
(5) 2 Burr. 882. caſe in Dem. Proc. ib, 
Vol. VIII. 3 * be 
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be deemed a reaſonable time. The embargo being for an unli- 
mited time, the parties could not foreſee how long it would re- 
main in force; and from the nature of the occaſion, namely, the 
poſſeſſion of Leghorn by the enemy, it might have continued Cu- 
ring the war or even longer: fo that as to them it might be con- 
fidered as a general prohibition to execute the contract; at leaſt 
there was no probability of it's being taken off within a reaſonable 


time. And in the conſtruction of contracts to be executed in 


præſenti the Court will not look to poſlibilities comparatively re- 
mote. The hardſhip ariſing to either party is no argument in a 
court of law: but it is of leſs weight 1 in this cafe, becauſe each 


may inſure againſt any loſs on account of an embargo ; or if by 


means of the embargo the voyage was loſt the aſſured might aban- 
don the goods to the underwriters. The caſe of Draddy v. Dea- 
con (a) is in point. There the plaintiff had freighted the defend- 
ant's ſhip for a certain voyage at ſo much per ton; and pending 
the contract an embargo was laid on for ſix weeks; after which the 
ſhip ſailed; and the defendant concealing his agreement from the 
plaintiff's agents abroad ſtipulated with them for the payment of a 
larger freight : The defendant having recovered at law upon that 
laſt agreement, the plaintiff filed his bill to be relieved on the 
ground of the fraud in concealing the firſt agreement : but the 
Court diſmiſſed the bill, on the expreſs ground that the embargo 
having obſtructed the performance of the firſt agreement the de- 
fendant was at liberty to make a new one. Now ſuch a decree 
could not have been made, unleſs the Court had been of opinion 
that the embargo had diſſolved the original contract. And 
Molloy (b), citing that cafe, confiders an embargo as having that 
operation. But if there be any doubt on that point, at any rate 
the contract was put an end to by the 33 Geo. 3. c. 8 
which enacts that if any ſubject during the continuance of the 
war ſhall without licenſe from his Majeſty go to any place under 
the government of France, he ſhall be impriſoned. It therefore 
became illegal by virtue of this act to go to Leghorn while it was 
in the poſſeſſion of the French, as it then was. 

In reply it was obſerved that it never had been determined that 
a policy of inſurance extends to indemnify the aſſured againſt a 
loſs by means of an embargo laid in this country ; and even if the. 
aſſured could abandon by reaſon of the loſs of the voyage, he 


(a) 2 Fern, 242. (b) B. 2. cb. 2. L z. 
5 | could 
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could only recover from the underwriters the value of the goods, 


no conſideration of this ſort can affeCt the conſtruction of the 
contract between theſe parties. The defendants' argument is 
founded on a ſuppoſition that the embargo rendered the voyage 
illegal; whereas the only effect of it was to delay the performance 
of the voyage. The caſe in Vernon is quite unintelligible, and 
cannot be law to the extent to which it is attempted to be carried, 
The argument drawn from the ſtatute 33 Geo. 3. is ad idem, 
becauſe the act itſelf is as much of a temporary nature as the em- 
bargo; and in the preſent laltance: depended on the ſame circum- 
ſtance. 

Lord KEenyoN Ch. J. Whenever a caſe comes before us that 
is likely to be attended with hardſhip to the parties, a ſtruggle 
naturally ariſes in our minds to find out (if poſſible) ſome way 
of extricating all the parties from it. In the preſent caſe both 
parties are innocent; and whatever may be our deciſion, one 
party or the other muſt ſuffer. In ſuch a ſituation we muſt ex- 
plore our way as well as we can, but we muſt determine accord- 
ing to the principles of law. By the terms of this contract 
the defendants undertook to carry the plaintiff's goods from 
Liverpool to Leghorn for a certain price; the plaintiff now charges 
the defendants with not having fulfilled their agreement, and 


ſon of the nonperformance of the contract on their part: in an- 
{wer to this the defendants fay that they are not anſwerable on 
account of the embargo that was impoſed when the ſhip was lying 
at Falmouth ; and in the courſe of the argument I expected that 
the defendants' counſel would have drawn the line, and would 
have ſhewn that though an embargo of a certain duration would 


can be, drawn. It is admitted that an embargo being impoſed 
during the war was a legal interruption of the voyage: but it 
would be attended with the moſt miſchievous conſequences if a 


becaule if it were to have that effect, it muſt alſo have the ef- 
fect of putting an end to all contracts for freight and for wages. 
The difficulty in this caſe is to draw the line; the defendants con- 
tracted with the plaintiff to carry his goods to Legborn; that 

| 9 contract 


which would be no indemaity for the loſs of the market. Beſides, 


claims an indemnity for the loſs which he has ſuſtained by rea- 


not put an end to ſuch a contract as the preſent, an embargo of 
ſome longer duration would. But no ſuch line has been, or I believe 


temporary embargo were to put an end to ſuch a contract as this; 


1799. 
Habt 


againf 


Crtarke. 
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There being therefore no deciſion in favour of the defendants, 


on the one ſide or the other, and therefore we muſt determine it 
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contract was certainly obligatory at the time when it was made, 
and it muſt continue to be binding unleſs it has ſince been put an 
to. Then at what time was it put an end to? was it put an end 
during the ſhip's ſtay at Falmouth, or immediately after ſhe failed 
for Liverpool? It would afford an argument againſt the defend- 
ants in this particular caſe that they kept the goods on board du- 
ring all this time and thought they were bound by this contract. 
However I do not decide this caſe on that ground, but on the 
general ground that a temporary interruption of a voyage by an 
embargo does not put an end to ſuch a contract as this. If this 
contract were put an end to, it might equally be ſaid that inter- 
ruptions to a voyage from other cauſes would alſo have put an 
end to it; e. g. a ſhip being driven out of her courſe; and yet 
that was never pretended. Inſtances of ſuch interruptions fre- 
quently occur in voyages from the north-weſt parts of this king- 
dom to treland; ſometimes ſhips are driven by the violence of the 
winds to the ports in Denmark, where they have been obliged to 
winter. The caſe that has been cited from Vernon furniſhes us 
with no principle of deciſion ; the report of it there is very unſa- 
tisfactory; and no trace of it is to be found in the Regiſter's book. 


and the plaintiff wiſhing to enforce his contract, I cannot feel 
myſelf juſtified by any principle of law to ſay that the contract 
was put an end to by this temporary embargo, but I am of opi- 
nion that, however hard or inconvenient it may be to the defend- 


ants, the plaintiff is entitled to recover. 5 8 
GROSSE J. This ſeems to be a caſe of peculiar hardſhip either 


according to the ſtrict rules of law. This contract was certainly 
binding on theſe parties at'the time; and I agree with the defend- 
ants' counſel that the true meaning of it was, that the defendants 
were bound to convey the plaintiff's goods within a reaſonalle 
time. After the contract was made an embargo was impoſed, 
which was only a temporary reftraint and prevented the ſhip's 
performing her voyage at that time, but {till the defendants were 
bound to comply with the terms of the contract as ſoon as they 
reaſonably could : even if we conſider the embargo to have the 
ſame effect as an act of parliament, ſtill it would only create a 
temporary reſtraint, until ſuch time as the King in council ſhould 


take off the embargo. Such an act of parliament would not 
12 diſſolve 
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diſſolve, it would only ſuſpend the execution of the contract; and 
the - embargo cannot have a greater effect. If the embargo diſ- 
ſolved the contract, when did the diſſolution take place? The mere 
ſtating of the queſtion puts an end to all further inquiry ; the 
defendant's counſel could not ſhew at what preciſe time the con- 
tract was diſſolved. - And if this contract were diſſolved by the em- 
bargo, it would be followed by the very alarming conſequence 
ſtated at the bar, that all the contracts between the owner and tlie 
mariners would alſo be put an end to. Here neither of the parties 
being in fault, the ſtrict law muſt take place; the defendants 
have not done that which by their contract they were bound to per- 
form, and therefore the plaintiff is entitled to recover the damages 
which he has ſuſtained by reaſon of their nonperformance of the 
contract. 


LAwRENCE J. This is certainly a caſe of hardſhip on the de- 
fendants; but I do not ſee any legal grounds on which they can 
be .excuſed paying the damages which the plaintiff has ſuffered in 
conſequence of their not having performed their engagement. The 
counſel for the defendants were driven to the neceſſity of intro- 
ducing into this contract other terms than thoſe which it contains; 
they contended that the defendants were only bound to fulfil their 
engagement within a reaſonable time, and then argued that as the 
embargo prevented the completion of the contract within a rea- 
ſonable time the defendants were abſolved from their engagement 
altogether. But it was incumbent on the defendants, when they 
entered into this contract, to ſpecify the terms and conditions on 
which they would engage to carry the plaintiff's goods to Leghorn : 
they accordingly.did expreſs the terms, and abſolutely engaged to 
carry the goods'© the dangers of the ſeas only excepted”; that there- 
fore is the only excuſe which they can make for not performing the 


contract; if they had intended that they ſhould be excuſed for any 


other cauſe, they ſhould have introduced ſuch an exception into their 
contract. In All. 27. this diſtinction is taken ; © Where the law 
creates.a duty or .charge, and the party is diſabled to perform it 
without any default in him, and hath no remedy over, there the 
law will excuſe him: but when the party 'by his own contract 
creates a duty or charge upon himſelf, he is bound to make it good, 
if he may, notwithſtanding any accident by inevitable neceſſity, 
becauſe he might have provided againſt it by his contract“. So 
in this caſe there was one accident againſt which the defendants 


Vol. VIII. 3 4 provided 
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Tut/day, 
May 28th. 


A ſentence of 


condemna- 
tion of a 
Britiſh ſhip 
(which had 
been cap- 
tured by a 
French pri- 
vateer and 
carried into 
Bergen in 
Norabay) by 
the French 
Conſul at 
Bergen is an 
illegal ſen- 
rence, 


If after 


ſuch a ſen- 
rence the 


owner repur- 


chaſe his ſhip 
at a public 
auction at 
Bergen, he 


cannot re- 


cover the 
money ſo 


paid from the 
underwrier. 
—Such a 


contract is a 
ranſom, and 


CASES IN TRINITY TERM 


provided by their contract; they might alſo have provided againſt 
an embargo. But we cannot vary the terms of this contract, and 
the defendants muſt be bound by the terms of the contract that 


they have made, 
Poſtea to the plaintiff, 


HAVELOCk again} Rocxwoop. 


HIS was an action on a policy of aſſurance upon the ſhip 
Themis of which the plaintiff was owner for twelve calendar 
months commencing on &c. and underwritten by the defendant 
for 15/. The declaration was in the uſual form, and averred a 
total loſs by capture within that period. The defendant pleaded 
the general iſſue, and paid 47. 11s. 8g. into court upon the whole 
declaration, being after the rate of 3o/. 115. 3 rd. per cent. On 
the trial a verdict was found for the plaintiff, with 104. 8s. 44. 
damages, ſubject to the opinion of this Court on the following 
caſe. 
On the 31ſt of March 1797 the ſhip was chartered to ſail from 
Shields to Riga for a cargo of balk timber hemp and flax to be 
delivered at Liverpool. On the fourth of April ſhe failed from 
Shields, and early in the morning of the 7th was captured after 
an engagement, in which ſhe ſuffered conſiderable damage by a 
French privateer, and was carried into the port of Bergen in Norway, 
and on the 17th of April was condemned by a ſentence of condemna- 
tion by the French Conſul at Bergen. The firſt intelligence of the 
capture was brought to England by the maſter, who was immedi- 
ately ſent by the plaintiff to Shields to communicate it to the broker 
and agent for the underwriters and demand payment of the in- 
ſurance as for a total loſs, which he did. The broker diſpenſed 
with the maſter's making a proteſt, and ſaid the buſineſs could not 
be taken into conſideration until the ſecond meeting of the com- 
mittee of the underwriters on this policy. Afterwards on the 
fifth of June the plaintiff received a letter from the broker, in 
which it was ſtated that the inſurers were ready to ſettle with him, 
he firſt making an aſſignment of a fourth part to the broker for 
the benefit of the underwriters; and it was alſo ſtated that if the 
plaintiff had any thoughts of repurchaſing the ſhip the committee 


would have no objection to pay their quota of the price. The ſum 
aſſured 
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aſſured did not amount to one fourth of the value of the ſhip, and 
the plaintiff declined making the aſſignment. Iuſtances of this 
ſort of condemnation in the port of Bergen have been frequent du- 
ring this war, and they are made with the knowledge of the Dani 
government, who receive duties on ſuch condemnation and the 
ſales in conſequence of them, and who did ſo upon the preſent oc- 
caſion. On the zoth of July 1798 the ſhip in queſtion was put 
up to public auction at Bergen by the public officer appointed 
by the Court of Denmark for ſales by auction, having been pre- 
viouſly advertiſed as well by poſting up bills in the public places of 
the city as by advertiſement in the Bergen Gazette, and was pur- 
chaſed by the Þrizi/h Vice-Conſul reſident there as agent for the 
plaintiff, for the ſum of 1629/. Ss. 44. The ſale was a fair 
one, and there were many bidders beſides the plaintiff's agent. 
The ſhip did not proceed upon the voyage to Riga and from 
thence to Liverpool, but after the purchaſe and being repaired ſhe 
ſailed on the 15th of Auguſt to Peterſburg, and is ſince returned to 
England and is now in the poſſeſſion of the plaintiff, The queſ- 
tions for the opinion of the Court are, 1ſt, Whether the plaintiff 
is entitled to recover for a total or only for an average loſs? 
2dly, If for an average loſs only, whether the ſum paid for the 
purchaſe is or is not to be included ? If the Court ſhall be of 
opinion that the plaintiff is entitled to recover for a total loſs, the 
preſent verdict is to ſtand; if for an average loſs only and 
the ſum paid for the purchaſe is to be included, the damage 
is to be reduced to ; if for an average loſs only, and the 
ſum paid for the purchaſe is not to be included, a nonſuit is to 
be entered. 


This caſe was argued in Eaſter term laſt by Gaſelee for the 
plaintiff and Park for the defendant, and now by Holroyd for the 
former and Gibbs for the latter. 


Arguments for the plaintiff. Firſt; The plaintiff is entitled to 
recover as for a total loſs, either on the ground that after the ſhip 
was captured by an enemy ſhe was condemned by a Court of com- 
petent juriſdiction, or on the ground that when ſhe was captured 
the plaintiff had a right to, and did in fact, abandon to the under- 
writer. Secondly, At all events the plaintiff is entitled to recover 
as for an average loſs, in which is to be included the ſum paid for 
the repurchaſe of the ſhip, Firſt. [The former part of the firſt 
ground was abandoned in the courſe of the argument as untenable, 
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CASES IN TRINITY TERM 


the Court expreſſing a decided opinion that no French Court of 
Admiralty could legally be holden in Denmark, and recognizing 
and adopting a late deciſion in our Court of Admiralty (a) reſpe&- 
ing the ſhip Flad Oyen.] But independently of any condemnation 


(a) That was thecaſe of an Egli ſhip cap- 


tured by the French, carried into Bergen, there 


condemned by the French Conſul, and pur- 


chaſed there by Hans Krohn a Daniſh ſubject. 
The opinion of the Court of Admiralty here 


was delivered on the 16th of January laſt, 
by Sir V. Scott; This is the cafe of a ſhip, 
which was taken by a French privateer and 
carried into the port of Bergen in Noraway, 
where it appears ſhe underwent a fort of pro- 
ceſs which terminated 1n a ſentence of con- 
demnation pronounced by the French Conſul, 
und under that ſentence ſhe was transferred 
to the preſent neutral proprietor as he is 
deſcribed. The ſale was conducted by pub- 
lie auftton, but it appears that the very per- 


ſon who was the purchaſer was likewiſe the 


ſeller and alſo acte? in the capacity of general 
agent at this place for. the Freneb nation. 
The ſhip was put vp to auction, and there 
was no other bidder whatever, and ſhe was 
purchaſed by himſe:f and purchaſed under 
the denomination of agent, Now from the 
ambiguity ſtated, the preſumption on the 
caſe of ſuch a ſale would be, that he pur- 
chaſed her in the ſame character in which he 


had ſold her; having ſold her. as agent, he ; 


might be confidered as having bought her 
in for the French . proprietors who had car- 
ried her into that port. The utmoſt that the 
Court would do in ſuch a caſe would be to 
allow further proof in order to ſee how he 
bought her, whether as agent or not. It ap- 
pears that this ſhip was ſent immediately to 


France, which of itſelf colours the nature cf 


the purchaſe, and ſhews it was not for a Dane 
but on behalf of perſons who were reiident 
in France. It appears likewiſe that he ſent 
this veſlel with papers for the iſland of Saint 
Martin's when in fact ſhe had private direc- 
tions zo get into the port of Havre if ſhe poſ- 
ſibly could, Now from the depoſitions I 
think it was entirely within the knowledge 
of the pretended purchaſer that Havre was a 
blockaded port: he orders her to get into 


Hare de Grace and land the goods, if it be 


poſſible, but in caſe ſhe was prevented from 
{o doing ſhe was then to go to Saint Martin's 
and land the goods there. I think it ſuf- 


ficiently appears under theſe circumſtance: 


”Y 


— —— 
— ¶— 


there 


that the vigilance of Britiſb cruizers was if 
poſſible to be avoided, and that here has 
been a ſraudulent intention to break the 
blockade which at that time was actually 


| exiſting. 


All the papers on board differ from the 
actual proof, becauſe they repreſent Saint 
Martin's as the primary port of deſtination, 
whereas it was in fact to be the dernier reſort 
in caſe ſhe could not effect this attempt of 
getting into Havre. Under theſe circum- 
ſtances I am of opinion that this does amount 
to that fraudulent conduct on the part of this 
purchaſer which would debar him from the 
advantage of further proof, and taking all 
the circumſtances together I am of opinion 
that it was no actual transfer, but that the 
ſhip remained the property of the French 
captors, and that ſhe was going to France to 
be put into their poſſeſſion, he having made 
this purchaſe in Denmark and protected it by 
the colourable uſe of his own neutral name, 
and therefore upon that part of the caſe 1 
ſhall have very little doubt in pronouncing 
a ſentence of condemnation. 

But another queſtion has ariſen in this caſe, 
upon which a great deal of argument has 
been employed, namely, whether the ſen- 
tence of condemnation which was pronoun- 
ced by the French Conſul is of ſuch legal au- 
thority as that it would transfer the veſſe!, 
ſuppoſing the purchaſe had been Lori fide 
made. I directed the counſel for the claim- 
ants. to begin, becauſe the ſentence being of 
a ſpecies altogether new it lay upon them to 
prove that it was nevertheleſs a legal one. 
It has frequently been ſaid, that it is the 
peculiar doctrine of the law of England to re- 
quire a ſentence of condemnation as neceſ- 
ſary to transfer the property, and that ac- 
cording to the prattice of ſome nations 


tabenty- four hours and according to the prac- 


tice of others the bringing infra prefidia is 
authority enough to convert the prize, I 


| take that to be not quite correct; for I ap- 


prehend that by the general practice of the 
law of nations, a ſentence of cor demnation 
is at preſent deemed generally neceſſary, 
and that a neutral purchaſer in 'Zurofe during 


war does look to the legal ſentence of con- 
demnation 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 


there is enough found in this caſe to entitle the plaintiff to recover 
for a total loſs, giving the underwriter the benefit of his ſituation. 


2 


— 


Jemnacion as one of the title-deeds of the | collected from approved writers on the laws 


ſhip, if he buy a prize - veſſel. I believe 
there is no inſtance in which a man, havir g 
purchaſed a prize-veſſe] of a helligerent, 
has thought himſelf quite ſecure in making 
that purchaſe, merely becauſe the ſhip had. 
been in their poſſeſſion twenty-four hours, 
or carried infra preſidia; the contrary has 
been more generally holden, and it is 
amongſt thoſe documents which are moſt 
univerſally produced by a neutral purchaſer, 
that if ſhe has been taken as a prize it ſhould 
appear that that prize has been in the proper 
judicial form ſubjected to adjudication. Now 
in what form have thoſe adjudications con- 
ſtantly appeared? They are the ſentences of 
courts acting and exerciſing functions in the 
belligerent country, and it is for the very 
firſt time in the world that in the year 1799 
an attempt is made to impoſe upon the court 
a ſentence of a tribunal not exiſting in the 
belligerent country butofa perſon pretending 
to be authoriſed within the dominions of a 
neutral country. In my opinion, if it could 
even be fhewn that, regarding mere ſpecu- 
lative general principles, ſuch a condemna- 
tion ought to be deemed ſufficient, that 
would not be enough. More muſt be prov- 
ed ; it muſt be ſhewn that it is conformable 


to the uſage and the practice of nations. A | 


great part of the law of nations ſtands on no 
other foundation. It js introduced indeed 
by general principles, but it travelsalong with 
thoſe general principles only to a certain ex- 
tent: and if it ſtop there, you are not at 
liberty to go farther and to ſay that more 
general ſpeculations would bear you out in a 
further progreſs. —Thus, for inſtance, on 
mere general principles it is lawful to deſtroy 
your enemy, and mere pencral principles 


make no great difference as to the manner by 
which this is to be effected, but the conven- | 
tional law of mankind, which 1s evidenced 


in their practice, does make a diſtinction and 
allows ſome and prohibits other modes of 
deſtruction. And a belligerent is bound to 
confine himſelf to thoſe modes which the 
common practice of mankind has employed, 
and to relinquiſh thoſe which the ſame prac- 
tice has not brought within the ordinary ex- 
erciſe of war, however ſanQtioned by its 


principles. The practice of nations is to be 
Vol. VIII. 


} 


— 


of nations: and no one country has a right 
to innovate in theſe matters by its own au- 
thority. Now it having been the conſtant 
uſage that the tribunals of the law of nations 
in theſe matters ſhall exerciſe their fonctions 
within the belligerent country, if it were 
proved to me in the cleareſt manner, that on 
mere genera] theory ſuch a tribunal might 
act in a neutral country, I muſt take my 
ftand on the ancient and univerſal practice 
of mankind, and ſay that as far as that prac- 
tice has gone 1 am willing to go, and where 
it has thought proper to ſtop, there I muſt 
Rop likewiſe. It is my duty not to admit 
that, becauſe one nation has thought pro- 
per to depart from the common uſage of the 
world, I am on that account under the 
neceſſity of acknowledging the efficacy of 
ſuch a novel inſtitution, merely becauſe 
general theory might give it a degree of 
countenance. The inſtitution muſt conform 
to the text law and likewiſe to the conſtant 
uſage in theſe matters; and when I am told 
that before the preſent war no ſentence of this 
kind has ever been produced in the annals 
of mankind, and that it is produced by one 
nation only in this war, I require nothing 
more to ſatisfy me that it is the duty of this 


Court to reje ſuch a ſentence as inadmiſ- 
ſible. 


Having thus declared that there muſt be an 
antecedent uſage upon the ſubject, i ſhould 
think myſelf juſtified in diſmiſſing this mat- 
ter without entering further into it, But 
even if we looked farther, I ſee no ſufficient 
ground to ſay that on mere general princi- 
ples ſuch a ſentence could be ſuſtained. 
Proceedings upon prize are proceedings in 
rem; and very few deviations have taken 
place from the rule that the res ſhould be 
in the ports of the belligerent nation, and 
much more ought the court adjudging prize- 
cauſes to be there. Much ſtreſs has been 
laid on ſome caſes of condemnations of 
Britiſb prizes carried into the ports cf Li/: 
bon and Leghorn, thoſe condemnations be— 
ing pronounced by the High Court of Ad- 
miralty in England. This is a kind of 


| argument ad hominem, to ſhew that we 


| 


ourſelves have attempted to reach property 
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Gojs v. Withers, 2 Burr. 694. 


CASES IN TRINITY TERM 


Here a total loſs did happen at 


one time by the capture of the ſhip: and though the plaintiff did 


not 


not within our joriſdiction. But thoſe 
caſes are ſo few in number, and are ſo con- 
trary to the principles acted upon in other 
caſes, that they may be conſidered as mere 
irregularities. It is then contended that 
ſuch irregularities wiil juſtify others on the 
part of other nations. This I deny, The 
true mode of correcting the irregular prac- 
tice of nations is by proteſting againſt it, 
and inducing that country to reform it, It 
is monſtrous to ſuppoſe that, becauſe one 
country has been guilty of an irregularity, 
every other country 1s to let looſe the law 
of nations. Upon theſe ports of Liſbon and 
Leghorn it is to be remarked that they have 
a peculiar and diſcriminate character, a 
character that to a certain degree aſſi mi- 
lates them to Britiþ ports, The Britifh 
exiſt there in a diſtinct character under the 
protection of peculiar treaties ; and with 
reſpect to Portugal, thoſe treaties go ſo far 
as to engage that if a ſhip belonging to 
one country ſhall be brought by it's enemy 
into the ports of the other which happens 
to be at peace, this neutral country ſhall 
be bound to ſeize that ſhip and reſtore it to 
it's ally, To be ſure, no covenant can 
have more the effect of giving the ports of 
England and Portugal a reciprocal relation 
of a very peculiar ſort, to make the Britiſh 


1 


— 


Whoſoever purchaſes under ſech ſentences 
muſt be content to purchaſe them ſubject to 
all the queſtions that may ariſe upon their 
ſufficiency, But ſecondly, fuppoſing that 
no doubts could be entertained reſpeQirg 
the ſufficiency of ſach ſentences, it by no 
means follows that the efficacy of the pre- 
In thoſe 
inſtances the tribunal was aQing in the 
country to which it belongs, and with 
whoſe authority it is armed, Here a per- 
ſon utterly deſticute of all authori:y, except 


ſent ſentence can be ſupported, 


— 


over the ſubjects of his own country, and 
poſſeſſing that merely by the indulgence of 
the country in which he reſides, pretends to 
exerciſe a juriſdiction in a matter in which 
the ſubjects of many other ſtates may be 
concerned, No ſuch authority was ever 
conceded by a country to a foreign agent of 
any deſcription reliding within it; and leaſt 
of all could ſuch an authority be conceded 
in the matter of prize; a matter over which 
a neutral country has no cognizance what- 
ever, except in the ſingle caſe of an in- 
fringement of its own territory. Conſider 
the conſequences which muſt follow from 
allowing the validity of this condemnation; 
it would have the effect of making every 
port of every neutral nation a port of con- 


— — — 


ports Portugueſe ports, and the Portugueſe 
ports Britiſh ports to a certain degree. 
Now unleſs I am given to underſtand chat 
peculiar treaties between Frazce and Den- 
mar have im preſſed ſuch a diſtinctive cha- 
racter upon the port of Bergen, I cannot 
allow that it can be conſidered, on the 
mere footing of general neutrality, to be a 
French port, exactly in the ſame manne: | 


— 
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demnation. This muſt give a reaſonable 
jealouſy to belligerent powers, and would 
ſerre at length to embroil every neutral na- 
tion. If France can ſtation a jodge of the 
Admiralty at Bergen, and can ſtation there it's 
<ru'zers to carry in prizes for that judge to 
condenin, who can deny that to every pur- 
poſe of hoſtile miſchief againſt the com- 
merce of England Bergen will become an 


— — 


in which London may be conſidered as + 


Cn Tn — * ow —— 


But ſuppoſing this poſſible, ſtill it woul: 
not follow that ſuch condemnations cou/' | 
be pleaded as authorities in the preſen! 
caſe; becauſe in the firſt place the validity | 
of ſuch condemnations themſelves may be - 
the ſubject of reaſonable doubt, for it by 
no means appears that the enemies or neu- 

trals who have an intereſt in conteſting them 
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Portugueſe port, or Liſbon a Britiſh por: 


| 
| 


— 


,n:my's port? Bergen will differ from 
Dunkirk in no other reſpect but this, that 
it is a port of the enemy to a much greater 


extent of practical miſchief. To make the 


ports of Noraway the ſeats of the French 


tribunals of war is to make the adjacent ſea 
the theatre of French hoſtility, It gives 
qne belligerent the unfair advantage of a 
new ſtation of war, which does not proper- 


have ever acknowledged their validity. 
9 


| ly belong to him, and it gives to the other 
5 the 
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no longer be approached by the Britiſs 
merchant with ſafety, and a ſuſpenſion of 
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not give formal notice of abandonment to the under writer, he did 


that which was equivalent, he gave notice of the capture to the 


defendant's agent demanding payment of the inſurance as for a 
total loſs. It is not neceſſary that the aſſured ſhould declare in 
expreſs terms that he abandons to the under writer; it is ſufficient 
that he does an act ſhewing that he means to abandon. Secondly; 
In calculating what is to be paid as for an average loſs the ſum, paid 
for the purchaſe of the ſhip is to be included. To this it will be 


objected that the purchaſe was illegal, it being in contravention of 


the ranſom acts; 2 Geo. 3. c. 25, and 35 Geo. 3. 6. 66: / 37, 
38, 39. But it will be found, on examining thoſe ſtatutes, that 


this caſe does not fall within either of them. This was not a ran- 


ſom, but the purchaſe, of a ſhip. A ranſom is a contract between 
the captor and the captured at ſea, by which the ſhip is protected 


on her voyage from any ſubſequent capture by the ſame enemy, 
and for which, as appears by the preamble to the ſtat. 22 Geo. 3. 
c. 25. hoſtages and a ranſom bill are given to bind the owners 
notwithſtanding a ſubſequent recapture during the ſame voyage: 


— 


the unfair diſadvantage of one alive enemy could have given it's ſanRion to a meaſure 


ſo full of hoſtility to it's friend and of poſ- 
ſible inconvenience to itſelf, I muſt there- 
fore deem the act of this French Conſul a 
licentious attempt to exerciſe the rights of 
war within the boſom of a neutral coun- 
try, where no ſuch exerciſe has ever been 
authoriſed. 

I am of opinion upon the whole that this 
ſhip muſt be reſtored to the Britiſb owners 


of the right of war within their cities would | upon the uſual ſalvage, and I diſmiſs the 
be to make their coaſts the ſtations of hoſti- claim of Mr. Xrohx upon both grounds, 
lity. Whether the government of Denmark | 3s well upon the illegality of the ſentence 
has ſhewn equal vigilance in obſerving or | as upon the want of reality in the pre- 
equal indignation in.repelling the attempt | tended transfer from the French captors, 
is more than I am warranted to aſſert, But | And 1 muſt add that, Mr. Krohn appearing 
though the publicity of the tranſaQtion in | to poſſeſs two characters, that of Danish 
the town of Bergen may ſubject the public 4 ſubject and French agent, the claim which 
of that place to ſome degree of obſervation, be has brought forwards favours much more 
] ſee nothivg in the papers which iſſue im- | of the latter character than of the former. 
mediat-Iy from the royal authority that at J It is beyond my belief that any man ſtand- 
all affects the government itſelf with the | ing in the genuine and unmixed character 
kaowledge and approbation of the facts; | of a Daxiſb ſabject ſhould entertain a with 


in a quarter where no enemy would natu- 
rally be found. The coaſt of Norway could 


commerce would be followed by a ſuſpen- 
fon of amity. Wiſely therefore did the 
American government defeat a fimilar at- 


——_— 


tempt made at an earlier period of this war. | 
They know that to permit ſuch an exerciſe 


*% 0 


and indeed it would be indecent to ſuppoſe to eſtabliſh that ſort of law, for which this 


that a country ſtandieg upon the footing of | French agent has thought proper to con- 
ancient and friendly alliance to this country | tend,” 


but 
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1799. but here no ſuch contract took place; no hoſtages were given, 
. x there was no contraQ at ſea, but the ſale took place on land at a 
again} public auction holden under the authority of a neutral power, 
Roctw%0* The counſel relied on the caſe of Berens v. Rucker, 1 Bl. Rep. 313. 
to ſhew that the owners may recover from the underwriters the 
charge of a compromiſe paid to regain the poſſeſſion of a ſhip un- 
juſtly condemned as prize. They allo cited the caſe of M*Maſeer; 
v. Shoolbred (a) ; where the ſhip having been captured by a French 
frigate, carried into Charles-Town in America, ſold there by the 
authority of the French Conſul, and purchaſed by the captain 
on account of the owners, the owners were permitted to recover 
againſt the aſſured the price paid for the repurchaſe of the ſhip. 
But whatever conſtruction may be put on thoſe acts of parliament, 
the defendant ought not to be permitted to take advantage of this 
objection, becauſe he himſelf ſuggeſted the wiſh to repurchaſe the 
ſhip. 

Arguments for the defendant, Firſt ; Whatever right the aſſured 
| may have had to abandon at one time, he cannot now recover as 
1 for a total loſs, becauſe he ought to have made his election to aban- 
| don immediately after the capture ; but he refuſed to transfer his 
1 | right to the underwriter, and therefore he cannot now ſay that he 
1 was ready to abandon. For though it is ſtated that notice of the 
v | loſs was given and a demand made of the inſurance money, it is 
1 alſo ſtated that he refuſed to make an aſſignment of his intereſt for 
me benefit of the underwriter. | This anſwer was in the courſe of 
the argument adopted by the Court, who ſaid that the plaintiff 
could not be conſidered as having abandoned to the underwriters, 
he having expreſsly refuſed to aſſign over his intereſt to them.] 
Uh Secondly ; Then if this be only an average loſs, the defendant is 
AM not bound to include in that the price paid for the repurchaſe of 
1 the ſhip, that being a void contract not only by the two acts of 
i || parliament alluded to but alſo by the common law. Thoſe ſtatutes 
are remedial laws, and ought therefore to receive a liberal in- 
terpretation. The firſt point relative to the ſentence of condemna- 
tion being abandoned, it muſt now be taken that the property of 
the plaintiff never was altered, (becauſe it could only be altered by 
if a legal ſentence of condemnation,) and conſequently that the ſhip 
5 j remained the legal property of the aſſured. Then in that ſituation 
| a ſum of money was paid by the agent of the aſſured to the captor 
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for the reſtoration of his own ſhip. For though it 1s not ſtated 
that the price was paid directly to the captors, the object of 
the pretended ſale was that the produce ſhould go to them. 
It is ſaid however that this was a ſale of the ſhip to the plaintiff 
and not a ranſom : but on conſidering what is a fale in oppolition 
to a ranſom, it will be found that the tranſaction at Bergen anſwers 
the definition of a ranſom. A ſale is a comract between two par- 
ties where the vendor has not only the poſſeſſion but the property 
and by which the purchaſer acquires both the poſſeſſion and the pro- 
perty. A ranſom is a ſum of money paid by the owner of a thing 
taken by an enemy to regain the poſſeſſion before the enemy has ac- 
quired a legal property in it by a ſentence of condemnation. Here tho 
the captors had the poſſeſſion, they had no property in the ſhip; 


and the aſſured acquired no property in it by this tranſaction, they 
merely retained the poſſeſſion, and then they were in of their for- 


mer title. The ſtatutes alluded to do not ſpeak of ranſoms at ſea : 
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it is equally a ranſom though the contract be made on land, other- 


wiſe the ſtatutes might be evaded by ſending the ſhip taken to ſome 
port for the very purpoſe of ranſoming her. And this contract 
is attended with the ſame miſchievous conſequences that enſue from 
| a ranſom at ſea; for if this be permitted, it prevents the chance 
of a recapture before the ſhip can be carried into an enemy's port, 
in which caſe the aſſured would have had the benefit of the re- 
capture on paying the ſalvage. The caſe of M Maſters v. Shool- 
bred cannot be conſidered as any authority againſt the defendants, 


becauſe this queſtion was not there conſidered. But whether or 


not this be a ranfom within the aQs of parliament, at all events 
this was an illegal contract on the ground of its being a trading 
with the enemy; and the money paid on ſuch a contract cannot 
be the ſubject of an action. [The argument on this point is here 
omitred, becauſe the Court expreſsly declined giving any opinion 
upon it (a)]. | 

Arguments in reply. This contract cannot be n as a 
ranſom, becauſe there was no treaty between the captors and the 
captured; it was a contract of ſale made at a public auction, at 
which were many bidders, and where any other perſon as well 
as the plaintiff might have become the purchaſer. Whereas in 


the caſe of a ranſom, it can only be a contract between the captors 


and captured; there the captors releaſe their right of capture; but 
here they inſiſted on the right and diſpoſed of the ſhip as their 


R (a) Vid. Bell v. Gilſon, Boſ. & Pull. 345. 10 
Vo. VIII. 4B own. 
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1799, own. Theſe acts of parliament creating penalties and forfeitureg 
et. highly penal, and muſt therefore in their conſtruction be con- 
againſt fined to thoſe caſes deſcribed in them; and this is not one of them. 
—— Still leſs reaſon is there for contending that this contract was void 

at common law; for if ſo, it was uſeleſs for the Legiſlature to 

make the two ſtatutes that have been referred to. The aſſured 

therefore have a right to include in the average loſs the price paid 

for the purchaſe of the ſhip. In caſe of a recapture, the ſalvage 

muſt have been paid by the underwriter. So here, the money 

paid for the purchaſe, even if the plaintiff were not in ſtrictneſs 

bound to pay, yet having paid it, muſt be repaid by the under- 

writer. Berens v. Rucker, 1 Bl. Rep. 313. The owner has either 

loſt his ſhip or his money, and in either caſe he has a right to 

call on the underwriter for an indemnity. 

Lord KEenyoN Ch. J. As it is not neceſſary, for the deciſion 

of this caſe, to enter into a diſcuſſion of the laſt point made at the 

bar, namely, whether or not the contract made at Bergen were 

void on the ground of it's being a trading with the enemy, I ſhall 

decline giving any opinion on it, and the rather as this very 

queſtion will ariſe in another caſe that is removed here from the 

Court of Common Pleas by a writ of error. Nor need I ſay much 

on the firſt point, reſpecting the ſentence of the ſuppoſed Court at 

Bergen, a queſtion that effects all commercial States, becauſe that 

point has ſo lately been ſolemnly decided by Sir W. Scott, who de- 

termined it on grounds that will recommend the deciſion to all 

thoſe who fill judicial ſituations. And I can only add that I moſt 

perfectly concur in the opinion there given. This delivers us 

from one of the moſt important points in the caſe. Therefore the 

queſtion relative to the ranſom is the only one that remains for our 

conſideration. It is (I believe) a new queſtion, for it was not 

made in the cafe of M*Mafters v. Sboolbred. I cannot diſtinguiſh 

this caſe, in point of expedience, from thoſe that are technically 

called a ranſom : it 1s not neceſſary that a hoſtage ſhould be put 

on board. The word © ranſom” is ſynonimous with © redeem”. 

Now here before the ſhip was carried into any port where ſhe 

could be condemned, and before any ſuit for condemnation was 

inſtituted, the captor entered into a contract with the owner, and 

in conſideration of a ſum of money permitted him to have his ſhip 

again. And it is immaterial whether or not the pretended ſale took 

place by the intervention of an agent; that was done in ſubſtance 
which the Legiſlature wiſhed to prevent being done at all, I think 
it 
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it an important obſervation, made by the defendant's counſel, that 
in order to procure a legal ſentence of condemnation in an enemy's 
port the ſhip muſt have traverſed the high ſea where there was a 
chance, of a recapture by our own cruiſers; in which caſe the 
owner might might have had his ſhip again on paying ſalvage. 
Theſe ranſom acts muſt be conſidered as remedial laws; and in 
the conſtruction of ſuch acts, it is the rule to extend the remedy ſo 
as to meet the miſchief; and I think that the Legiſlature intended, 
in paſſing theſe acts, to prevent ſuch a tranſaction as the preſent 
taking place, becauſe it would take away the chance of a recapture. 
I am therefore of opinion, though I had ſome doubt at firſt on this 
point, that this was a ranſom, that the money paid by the plaintiff 
to regain the poſſeſſion of his ſhip was illegally paid, and con- 
ſequently that it cannot conſtitute a charge on the underwriter. 
GROSE J. Though ſeveral queſtions have been diſcuſſed at the 
bar, only one remains for our conſideration; for with regard to 
that reſpecting the ſentence of condemnation, I am clearly of 
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opinion for the reaſons given by Sir V. Scot in the caſe cited that it 


cannot be conſidered as a legal ſentence, Therefore the only re- 
maining queſtion 1s whether the price paid by the plaintiff for the 
purchaſe of the ſhip can be included in the average loſs, which de- 
pends on this, whether or not that tranſaction were a ranſom. 
When this caſe was argued before, it ſtruck me that the ranſom 
prohibited in the two acts of parliament was a ranſom at fea but 
on looking into the ſtatutes I obſerve that the words © at ſea” are 
not there uſed; and I think that a ranſom is only a redemption 
for money or other conſideration of that which is taken in war. 
This definition of it may be collected from the different interpre- 
tations that are given of that word in the dictionaries. Then what 
is this caſe; the plaintiff's ſhip, after being captured by the enemy, 
but before ſhe was condemned as prize, was put up to auction and 
ſold to the plaintiff, or at leaſt delivered to him, for which he paid 
a ſum of money. Then it was redeemed by him; there could 
not be any ſale of the ſhip, becauſe there was no ſentence of con- 
demnation, without which no property could be transferred to a 
purchaſer. When therefore the ſhip, which before belonged to 
the plaintiff, was given to him again in conſideration of a ſum of 
money, it was a redemption, or ranſom, of his ſhip. The cir- 
cumſtances of this tranſaction taking place on land and by means 
of an auction are immaterial ; the place where a contract is made 
cannot vary the nature of the contract; and if this could be done 


by 
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1799, by an auction it would be allowing a eaſy mode of evading the 
e proviſions of theſe ſalutary acts of parliament. Therefore it ſeems 
1 „ to me that this was in effect a ranſom, and the ſum paid by the 

plaintiff cannot be included in the average loſs. 
LAWRENCE J. This caſe having been already ſo fully diſcuſſed, 
little remains for me to add. The only point now for our con- 
ſideration is whether this were or were not a ranſom. It was 
either a ſale, or a ranſom, of the ſhip : but it could not be a ſale, 
becauſe there was no property in the captor for want of a ſentence 
of condemnation ; and the captured is in poſſeſſion under his for- 
mer title. There is no doubt but that, if the plaintiff had given 
the money, or a ſecurity for it, on the high ſeas in order to regain 
the poſſeſſion of his ſhip, it would have been a ranſom though no 
hoſtage were delivered or ranſom-bill given; and it makes no dif- 
ference that this contract took place on land, becauſe the captor 
had no more right of property in the ſhip when in port than he 
had before when the ſhip was on the high ſeas. The acts of par- 
liament not having deſcribed at what places or in what form a ran- 
ſom is prohibited, but having prohibited ranſoms in general terms, 
I think that this caſe comes within the miſchief againſt which thoſe 
ſtatutes are meant to guard. 


Her Curiam, Judgment of nonſuit to be entered. 
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8 T* was an action of covenant. The declaration ſtated that 
1 by indenture, dated the 27th of November 1776, the defend- 


ar rote Ben ants demiſed certain lands in Bengal to Watſon from the 25th of 
plaintiff may a 4 & 
ſtate general- December then laſt for 1000 years, provided the right and intereſt 


ly that 4. B. . . 
Jawfully of the defendants to the ſame or any future right and intereſt 


. therein to be by them acquired ſhould fo long exiſt, at the yearly 
ba deten rent of 100 Sicca rupees; in which indenture was a covenant by 


2 of the defendants for quiet enjoy ment without any let hindrance in- 
uch title on | 


theplaintif, terruption or diſturbance of or by the ſaid United Company or 


without ſet- 


ting forth the particulars of 4. B.'s title. 


Non infregit conventionem cannot be pleaded where the plaintiff afligns a breach (as above) 


adding, © and ſo ihe defendant did not keep his covenant &c." 
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any other perſon lawfully claiming or to claim by from or under 
them.” The declaration then aſſigned ſeveral breaches, in one of 
which it was ſtated, that one . Tolley © lawfully claiming a cer- 
tain part of the ſaid premiſes &c. by virtue of a certain right and 
title thereto to him theretofore made and derived by from and un- 
der the ſaid United Company entered by ſuch claim on the ſaid laſt- 
mentioned part, and became and was poſſeſſed thereof, and continued 
ſo poſſeſſed thereof by virtue of his faid right and title” &c. In 
another (the ſeventh) breach it was alleged that * one Gocoul Goſaw! 
and divers other perſons reſpectively lawfully claiming certain parts 
of the ſaid premiſes &c. by virtue of certain rights and titles thereto 
to them reſpectively made and derived by from and under the ſaid 
United Company lawfully entered into &c. and expelled” &c. 
The defendants pleaded (beſides ſeveral pleas on which iſſue was 
taken) two other pleas, to which the plaintiff demurred. The firſt 
was generally that they did not break their covenants in the ſaid 
declaration ſpecified &c. The other, which was pleaded to the 
ſeventh breach, (after proteſting that Gocoul Go/aw! and the laid 
other perſons did not reſpectively enter &c. by virtue of any rights 


or titles thereto to them reſpectively made or derived before the 
making of the ſaid indenture by from or under the ſaid United 
Company or by due courſe of law expel or eject IVat/on &c.) 
was, that before and at the time of the making of the ſaid in- 
denture (to wit) on the 27th of November 1776 to wit at &c. 
Watſon had notice of the ſaid reſpective claims-rights and titles of 
the {aid Cocoul Go/arel and the ſaid divers other perſons in the ſaid 
ſeventh breach mentioned in and to the certain parts in that breach 
mentioned of the ſaid demiſed premiſes to them theretofore re- 
ſpectively demiſed and made by and under the, ſaid United 
Company, and it was then and there fully underſtood and 
agreed by and between Wat/on and the United Company that 
he (Wat/on) his executors &c. ſhould at his own expence 
after the making of the ſaid indenture procure and purchaſe of 
and from Geccoul Gojazel and the ſaid divers other perſons &c. 
for a juſt and ſufficient compenſation to be therefore paid to 
them reſpectively their ſeveral and reſpective rights and titles 
in and to the ſaid certain parts of the ſaid demiſed premiſes 
Sc; and becauſe Watſon neglected and refuſed to procure and 
purchaſe of and from the ſaid Gocoul Ggſatol and the ſaid other 
perſons their ſaid ſeveral and reſpeQive rights and titles in and to 


the ſaid parts &c, according to ſuch- underſtanding and agreement 
Vou. VIII. | 40 between 


279 
1799. 


— — 


Hopsso r 
against 


The EAs r : 


Inn1a 


0 
ih 
i 
T 
N 


— 


= 
— ===—————_ 
4 © 
— ” = ——_— 
* * — 
— — —— — 
- = 


—— 


= 


- . 
— — - 1 
— zʒ — —— 

- . — 
— EF. = 
8 

2 
" 
— 2 — 


bf 
1 a 
118 
* 


—_— 
3 


7 

25 4 oy - . — 2 

- 

— — — — — * 

— tee: * 4 0 — 2 — . —— 
” 
- « 
8 - — = ASS 4 — * * - 24> * * 
— - - - wo o —— — — - — 4 — 


_— — 


— —— F —_— . — 
— — — —__ 
= * 9 a4 + — 
_ „ —— — — - = 
—— of 
—— $a 5 . = „ 2 af 
L 1 2 th A , 
— . you * 


9 
= „ — 3 4 ** - ot 0 8 „ 5 3 1 o 
> way YU * 33 * * * — # 
"Ms. -. * 's IF * het : — . Fe 1 * — - = 
PF . LIEU * r — — ne: , 
n — * * * _s I TY — x — 
a c 4:4" *a2 0: ADEN ND: 4 | ——— 
— 


. 


* 


— — 8 " — — * wy * —— 
* . . x > Soo a . — > —— o 5 5 . 323 — — 
8 ” TIE Re : > +4 4554 — — * 38 8 * — p 2 1 —— — 2 — — * Do'® . — & 
1 2 — — - f IC... | 5 4 4 . ” . 
- » * * * 
— ne wt —_ Aa” Be. l 2 * — = 7 > . 7 ER > — ITT o - * * 1 2 75 _ " * = 3 8 N 
5 % - ot — » 7 r XZ 2 — " : a * 0 - . * — 8 "e > _ - * T - — — — — 
: _ N * > af \ F — m - IM 1 
| . >= — 5 | . q A « © oof WS Hes YATES 4 Po, FT — wy EDITS : 2 — "2 =&x = we" - 
== 7 - — * - x 4 - TIS , CE w — 
EY — — * 9 — * — dry, a vo. - wean - = i - 
| * d 6 — 
a x WAA "wv 7 = k * a 2 _ * 2 
> > 7 8 2 2 2 
— p * ” * — — * = — — 
— 4 . * 5 
- * 


— 


— — — . — — — 


— N _ _— 
— ——— 


—— 
* * 
— 2— 5 . . 
5 * pA 
— 8 A 1 $a 
12524 0 — 3 * * 
* — _ ” 
: ” Y « Is 


. 
Re OSS 
gt <a e ITIE> 


2 


4 = 2 3 
5 rr — 
4 - —- "AX y — 
A TS TEE ITS, Las ky ow 6 
8 * — — * 
Wome r 
o — ; G 


3 * 
CFO nt IIS < $4 


22 * 

W 2 
+3 i „ Seb * ; 
oe — — 4 REO 


— —ä—ö——E — — 
— — 
—— 4 — 


e * 


, 
r 


I - = = 
D 3 — — a. 


py? 

tt 

10 l 
3 
9 
7 * 


280 


1799. 
— 
Hop cso 
againſt 
The Easr 
InDia 
Company, 


CASES IN TRINITY TERM 


between Watſon and the Company as aforeſaid Gocoul Gofarel and 
the ſaid other perſons by virtue of the ſaid rights and titles which 
Watſon had ſo agreed to purchaſe and procure and not under or 
by virtue of any other claim right or title whatſoever lawfully 
entered into and upon the ſaid laſt- mentioned parts &c. and into 
and upon the poſſeſſion of Watſon &c. and by due courſe of law 
ejected him out of the poſſeſſion thereof, and lawfully kept and 
continued Maiſon and his executors from and out of the poſſeſſion 


thereof &c. | 
In the demurrer to the firſt of theſe pleas the following cauſes 


were aſligned ; that the plea is too large and general, and at- 
tempts to put into one iſſue all the ſeveral matters alleged by the 
plaintiff in the ſeveral breaches of covenant; and that the plea is 
a negative pleaded by way of anſwer to a negative, and attempts 
to make an iſſue out of two negatives, inaſmuch as the plaintiff 
has alleged that the defendants had not kept their covenants and 
the defendants by way of anſwer to that allegation have pleaded 
that they had not broken the ſame &c. The cauſes of demurrer 
to the other plea were that it is not alleged nor does it appear by 


the plea that the ſaid ſuppoſed underſtanding and agreement in 


that plea mentioned was under ſeal or capable in law of controlling 
the operation of the ſaid indenture or of the ſaid covenants &c.; 
and that the plea is too looſe and general, and does not ſet forth 
with ſufficient certainty the ſaid ſuppoſed underſtanding and agree- 
ment &c. 

Giles in ſupport of the demurrer. The firſt plea demurred to is 
bad for the reaſons aſſigned as cauſes of demurrer. In the firſt 
place, it is too general; ſeveral breaches were aſſigned in the de- 
claration, and the plea attempts to put them all in iſſue. Pitt v. 
Ruſſell, 3 Lev. 19. In the next place, the declaration being in 
the negative, that the defendants had not kept their covenants, 
it was not competent to the defendants to anſwer by another 
negative, that they had not broken their covenants ; for two ne- 
gatives cannot make an iſſue. Pitt v. Ruſſell, ib.; Boone v. Eyre, 
2 Bl. Rep. 1312; and Walſingbam v. Combe, 1 Lev. 183; though 
in this latter cafe the Court ſaid that the informality was cured by 
the verdict for the plaintiff, The other plea demurred to is alſo 
bad, becauſe it attempts to ſet up a parol agreement in oppoſition 
to a deed. In Goodwin v. Crowle, Cowp. 358. where an action of 
debt was brought for a penalty for the nonperformance of articles of 


agreement, in which the plaintiff aſſigned a breach, the defendant 
| pleaded 
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pleaded another argreement between him and the plaintiff, and 1799. 
yet the Court gave judgment for the plaintiff; and the propriety 2 2 


of the judgment in that reſpect was not queſtioned on a writ of M34 
error, which was brought upon other grounds. In Blake's caſe FINE N Su 
6 Co. 43. b., where the defendant to an action of covenant plead-. 
ed an accord between him and the plaintiff, it was holden that as 
the action of covenant was founded on the deed it could not be 
diſcharged but by matter of as high a nature, and not by any ac- 
cord or matter in pais. So in Preſton v. Chriſtmas, 2 Wil}. 86. it 
was holden that ſatisfaction without deed could not be pleaded to 
debt on bond. So in Rogers v. Payne, 2 Wil}. 376. it was ruled 
that a diſcharge without deed could not be pleaded to an action 1 
of covenant. Again, in Litiler v. Holland, ante, 3 vol. 590. it if 
was decided that the plaintiff, who had covenanted to build two 'W 
houſes before a given day, and who averred that they were built | 
by that time, could not ſupport his action by proving that the $ 
time for building them had been enlarged by a ſubſequent agree- 
ment, and that he had built them before the expiration of ſuch 
enlarged time. | l 
mood contra. Firſt, This caſe is diſtinguiſhable from thoſe 1 
cited. It may be admitted that where a party covenants to do i 
certain things and an action is brought againſt him for nonperform- | 
ance, he cannot plead non infregit conventionem, becauſe that 1 
would be pleading one negative to another negative; and the | 
caſes cited by the plaintiff are of that deſcription. That of Pitt v. 
Rufſell was for not repairing according to a covenant ; and that of 


Boone v. Eyre was for nonpayment of an annuity. In ſuch a caſe 
the defendant ought to ſhew that he had performed the things 
which he had covenanted to perform: but in ſuch an action as 
the preſent, which alleges that the defendants had broken their 
covenant becaule the plaintiff was evicted by a third perſon, it is 


competent to the defendant to plead non infregit conventionem. 
The difficulty in this caſe ariſes from the plaintiff's mode of plead- 
ing; he ſhould have concluded © and ſo the defendants have broken 
their covenant”; After v. Mazcen, 2 Mod. 311.; and then the 
denial by the detendants “ that they had not broken their co- 5 
« yenant” would have been a direct anſwer. Nor is there any | 
objection to this plea on account of its generality ; at leaſt it is 
convenient to plead, in this manner, becauſe it puts the whole in 
iſſue. But if the pleas cannot be ſupported, the defendants may 

* 

9 Now 
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1799, now object to the declaration, and it appears that none of the 
breaches are there well aſſigned. In aſſigning breaches on this 
ODGSON : , | 

azainſ/ covenant, it is not ſufficient for the plaintift to allege generally 


The Con. . that N. 7 olley lawfully claiming &c. by virtue of a right and 


IN DIACou- 
PANY. title derived under the defendants entered” &c.; he thould have 


ſhewn what that right and title was; ſo in the other breach, 
reſpecting the eviction by Gocoul Goſawl, In White v. Exer, Cro. 
Elis. 823., where the covenant was that the leſſee and his afligns 
ſhould enjoy without the interruption of F. Ever and all others 
claiming under him, and the breach aſſigned was that he was 
ouſted by J. S. who claimed under the title of F. Euer without 
ſhewing how he claimed, it was holden that the breach was ill 
aſſigned. It is no anſwer to ſuch an objection to ſay that F. S. 
was a ſtranger and that therefore the plaintiff could not ſhew his 
title; for that anſwer was there relied upon in this court, who 
gave judgment for the plaintiff; but their judgment was after- 
wards © reverſed upon this exception by the opinion of all 
the juſtices and barons in the Exchequer- Chamber.“ On this 
ground therefore none of the breaches in the declaration are well 
aſſigned. As to the demurrer to the other plea; if the objection 
there aſſigned as cauſe of demurrer be well founded, the ſame 
objection equally applies to all the breaches in the declaration, 
for it is not ſtated in either of them that V. Tolley or Gocoul Go- 
are entered by virtue of any title conferred upon them by the 
defendants by dced; and a corporation cannot part with their in- 
tereſt without deed. | 

Giles in reply. Firſt, The principal objection to the. firft breach 
is that it comprehends all the breaches aſſigned, it even puts in 
iſſue the execution of the deed. [ Mood. In Gilbert v. Martin, 
1 Lev. 114., action of covenant for not repairing, it was holden 
that non infregit conventionem admitted the deed, and only put 
the non-repair in iſſue, and not the execution of the deed. 
[ Lawrence Juſtice; Lord Chief Baron Gilbert; Hiſt. of C. B. 155., 
ſpeaking of the plea of non infregit conventionem, ſays, * The 
defendant ought to traverſe either the deed, .or the breach, and 
both cannot be involved in non infregit conventionem, | becauſe 
the giſt of the action lies on the deed which muſt be traverſed 
by itſelf.” ] As to the objection to the declaration: if there be 
any foundation for the objection, it ſhould have becn ſhewn as 
pecial cauſe of demurrer, and cannot be taken advantage of in 
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chis ſtage of the proceeding. But in truth the objection is not 1799. 

well founded; for in FVeſer v. Pierſon, ante 4 Vol. 617., in d 

which the former caſes were conſidered, it was decided that in „ 

ſuch a caſe as the preſent it is ſufficient to allege that a third Iva Con- 
perſon © had lawful right and title &c, and having ſuch —_ 
right and title entered &c, and evicted the plaintiff,” without 9 
chewing what title ſuch third perſon had. And it would be = 
highly inconvenient if the law were otherwiſe ; for the plain- b 
tiff has no means of knowing the particulars of the title of a | —_ 
ſtranger. It is the common rule in pleading, not confined to 
this particular caſe, that it is not neceſſary to ſet forth a ſtranger's 1 
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title in pleading; in actions againſt the aſſignee of a leſſee it | 
is ſufficient to allege generally that the premiſes came to the 
defendant by aſhgnment. = - 

The Court took time to conſider of this caſe; and on a ſubſe- 
quent day in the term 

Lord KEnyoN Ch. J. delivered the opinion of the Court, 
ſhortly, thus. We are of opinion that the firſt plea demurred to I 
cannot be ſupported. It is only argumentative, and therefore an 
improper plea. As to the objection to the declaration, reſpeting ö 
which the caſe cited from Cro. Elix. 823. raiſed ſome doubt in h | 
our minds at the time; we have ſince the argument looked into * 
the caſe of Foſter v. Pierſon, which was relied upon as an au- i 
thority in ſupport of this declaration, and in which all the former ; 
caſes were, conſidered, and we are of opinion that the breaches b 
here are properly aſſigned. If they were not, it would impoſe in- H 
ſuperable difficulties on the plaintiff; for I do not know how it 
was poſlible for him to ſet forth the particulars of the titles of the 
perſons who entered upon him ; ſuch knowledge could only be 
acquired by an inſpection of title deeds to which he could have no 
acceſs. Therefore on the authority of that caſe, and on the ex- 


pedience of the thing, we think that the plaintiff is entitled to 
Judgment. 
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Judgment for the plaintiff. 
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1799. 
— mend 
Friday, 
May 3 iſt. 


In an affica- 
vit to hold to 
bail made by 
the plaintiff's 
agent, (the 
plaintiff him- 
ſelf being a- 
broad) it is 
ſuthcient to 
negative a 
tender of the 
debt in bank 
notes 2s 
the agent be- 
lieves,”? 


Saturday, 
June iſt. 


In a convic- 
tion, if the 
defendant 
appear and 
plead and the 
evidence be 
given on the 
jame day, the 
Courtwill in- 
tend that the 
evidence was 
given in the 
defendant's 
preſence, e- 
ven though it 
be ſtated that 
the appear- 
ance was at 
A. and that 
the evidence 
was given at 
B.—A de- 


fendant may be convicted of ſeveral offences in the ſame conviqtion. 


CASES IN TRINITY TERM 


Munro again/} Spixks. 


I* debt on a foreign judgment, the athdavit to hold to bail was 
made by the plaintiff's agent in England, (the plaintiff himſelf 
being abroad) who ſwore poſitively to the debt, adding that ng 


offer had been made to pay the ſame in bank notes &c (accord- 
ing to the ſtatute 37 Geo. 3. c. 45.) as he believed. 

It was objected on the part of the defendant that the affidavit 
was defective, it not containing a poſitive denial of the offer to 
pay the deht in bank notes, 

To this it was anſwered that as this affidavit was made (not by 
the plaintiff himſelf, but) by a third perſon, it was ſufficient to 
negative this tender of bank notes to the beſt of the belief of the 
perſon ſwearing, ſince he could not take upon himſelf to ſwear 
politively to fuch a fact; that an affidavit of the debt itſelf by an 
executor, or by the aflignees of a bankrupt, © according to their 
belief,” is allowed to be ſufficient; and that in this inſtance there 


was a poſitive athdavit of the Keke 
The Court, thinking this anſwer ſufficient, diſcharged the rule 


for ordering the bail bond to be delivered up to be cancelled. 
Kidd in ſupport of the rule. 
Garrow and Walton contra. 


The KinG againſt JoHN SWALLOW. 


HIS was a conviction againſt the defendant in the ſum of 151. 

for three penalties under the game laws. By the record of 
conviction it appeared that at Kelling in the county of Norfolk the 
informer came before Z. Girdletone one of the juſtices &c. of 
Norfolk &c. and ſwore that on three ſeveral days (mentioning 
them) at the pariſh of Waybourn in the. ſaid county the defendant 
kept and uſed ſteel traps and engines to kill and deſtroy the game 
&c. That afterwards on a ſubſequent day, the 27th of Oober, the 
defendant, having been ſummoned, appeared before the juſtice 
to make his defence againſt the ſaid charges, and having heard the 
ſame was aſked by the ſaid juſtice if he eould ſay any thing for 
himſelf why he ſhould not be convicted &c.; that he pleaded not 


guilty; 
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guilty that on the ſaid 27th day of October at Holt in the coun- 
ty aforęſaid, one credible witneſs, J. C., on his oath ſwore &c. 
And thereupon the ſaid defendant on the ſaid 27th day of Oc- 
tober &c. at Holt aforeſaid before me the ſaid juſtice by the oath 
&c. is convicted, and for his ſeveral offences aforeſaid hath for- 
. feited the ſum of 5/. for each offence, making together the ſum 
of 151. to be diſtributed as the ſtatute directs.“ 

Wilſon, for the defendant, took ſeveral objections to the con- 
viction. Firſt, It does not appear on the conviction at what place 
the defendant was ſummoned to. appear, nor at what place he did 
appear : it ſhould appear to be at a place where the juſtice had 
juriſdiction. If it be conſidered that it was at Kelling, the place 
before mentioned, then 5 

Secondly, it does not appear that the evidence was given in 
the preſence of the defendant. And though in R. v. Thompſon, 
ante, 2 vol. 23, where the whole tranſaction before the magiſtrate 
appeared to have paſſed on the ſame day, the Court ſaid they 
would preſume that the evidence was given in the defendant's 
preſence (a), it is obſervable that there only one place was men- 
tioned in the conviction, ſo that ſuch a preſumption might rea- 
ſonably be made. But here another place (Holt) is mentioned, 
where the witneſs was examined; and therefore the ſame pre- 
ſumption does not ariſe as in that caſe. On the contrary, the fair 
inference from the whole of what is ſtated in the conviction is 
that the defendant appeared at Kelling according to the ſummons, 
and that then an adjournment of the meeting to Holt took place, 
which excludes the preſumption of the evidence having been 
there given in his preſence. 

Thirdly, The defendant is charged with three offences, and 
the conviction is general, without ſaying of how many. Perhaps 
it may be doubted whether a defendant can be convicted in more 
than one penalty in the ſame conviction : but at all events the 
adjudication ſhould diſtinctly ſhew the number of penalties in 
which he is convicted. A conviction for the /aid offence when 
ſeveral are charged, is bad. R. v. Salomons, ante, 1 vol. 249; 2 
Rol. Abr. 696. Pl. 7. A general verdict, finding the point in iſ- 
ſue by way of argument for the plaintiff or defendant, is never 


Permitted, though the argument be neceſlary and concluding. ; 
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1799- 
— 
The KIR 
again 
J. SwaLLOW, 


Vaugh. 75. And though it is added in this caſe that“ for his 


(a) See alſo R. v. N. Aikin, 3 Bur, 1786.; R. v. Kemgſon, Cowp, 241;; and R. v. 
Loevet, ante, 7 vol. 153, | | 


ſeveral 
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The KING 


againſt 
J. SWALLOW, 


| 


| 


CASES IN TRINITY TERM 
ſeveral offences aforeſaid he hath forfeited 5/. for each offence, 
making together 15 J., that is merely ſtated as a conſequence of 
the informal conviction which precedes and which cannot be cu- 
red by it. But | . | 
7. he Court (ſtopping Mingay, who was to have argued in ſup- 
port of the conviction) overruled all the objections. | 
Lord KENYON Ch. J. ſaid, As to the firſt objeQion, It will 


be underſtood that the ſummons to appear and the appearance 
were at Kelling, the place before mentioned. Secondly, There 


would, I think, be great weight in this objeCtion, if it had nor 


Saturday, 
Tune I i, 


By the io and 
11 FV. z. c. 8. 
the proprie- 
tors of navi- 
ation ſhares 
in the river 


been already overruled in former caſes; and notwithſtanding the 


introduction of another place (Holt) I think that this caſe muſt be 
governed by thoſe. Thirdly, There is no objection to the con- 
viction on the ground that the defendant has been convicted of 
ſeveral penalties. It is the conſtant practice in actions on the 
game laws, and not unfrequent in convictions. Even in indict- 
ments for capital offences ſeveral offences are ſometimes charged, 
as burglary and ſtealing in a dwelling houſe to the value of 40s. 
I by no means wiſh that magiſtrates in drawing up convictions 
ſhould ſet all forms at nought: but they ought not to be entangled 
in greater forms or ceremonies than the ſuperior courts. The 
word © convicted“ in this caſe applies to the ſeveral offences with 
which the defendant was charged and to the evidence given in 
ſupport of them; and the following words are © and for his ſe- 
veral offences aforeſaid &c.“ Taking the whole of the adjudica- 
tion together, it is evident that the magiſtrate convicted the de= 


fendant in the three ſeveral offences charged. 
Conviction affirmed. 


The Kino ægainſt The CoxsERVA Tonks of the River 
| Tone in the County of Somer/er. 


B* an act of the 10 and 11 W. 3. c. 8. © entitled an act for 
„ making and keeping the river Tone navigable from Bridge- 


e water to Taunton” &c. reciting that John Mallet. Eſq. in pur- 


Tone are created a corporation with certain funds, directed to keep an account of their receipts and 
diſburſements, which ſhall every year be examined, /{ated, corrected, and allowed, by the Biſtop of B. and 
IF. and the Juſtices of the peace for the county of Somer/et or any five or more at their firſt general 

varter Seſſions after a certain day, at which time they are to direct a diſtribution of the ſurplus profits 
if any: held that the Seſſions in one year have no authority to reviſe or correct any errors in the ac- 
counts, upon which a balance was ſtruck and allowed at the Seſſions in any preceding year. 


14 ; ſuance 
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faance of a commiſſion under the great Seal in the 13 Car. 1. 
had at a great expence made the river in ſome ſort navigable; 
in conſequence of which King Charles II. by Letters Patent in the 
36th-year of his reign had granted to the ſaid J. Mallet the ſole 
navigation of the river within certain limits, and reciting that 
Mallet's intereſt in the ſame had been conveyed to certain perſons 
by name who were purchaſers for a valuable conſideration, and 
that they had engaged to keep the river navigable at their own 
- expence; it is enacted that the ſame perſons and their ſucceſſors 
ſhall be appointed Conſervators of the ſaid river; and it gives 
them power to preſerve the navigation and to remove obſtructions 
Kc. And “ for reimburſing the ſaid. Conſervators the principal 
money of che ſaid purchaſe, and what ſhall be laid out in the 
making or keeping the ſaid river navigable, or in making or re- 


pairing bridges over the ſaid river, or in any other works, toge- 


ther with intereſt for the ſame after the rate of 64. per cent. per 
annum, until the ſaid: Conſervators ſhall be repaid the ſaid princi- 
pal and intereſt of what they have or ſhall diſburſe for the pur- 
poſes aforeſaid,” the act impoſes certain tolls payable to the ſald 
Conſervators. It then enacts that © from and after the ſaid Con- 
ſervators ſhall have been fully reimburſed and paid the principal 
and intereſt after the rate aforeſaid of all monies advanced and 
- which Thall be expended by them reſpectively in purchaſing the 
intereſt of the heirs of the ſaid F. Mallet, and in making and keep- 
ing the ſaid river navigable &c., the tolls are to be reduced to a 
certain ſum, to be applied: to the repair of the locks and other 
works, and the ſurplus. (if any) to be employed for the uſe of the 
poor of Taunton. It then enacts that a true account of all ex- 
pences and diſburſements and of all tolls received by the ſaid Con- 
ſervators ſhall be duly kept in certain books to be kept by the ſaid 
: Conſervators for that purpoſe; and that every year the ſaid books 
and account and the vouchers for the ſame ſhall be brought before the 
Biſhop of Bath and Wells for . the time being and the Juſtices of the 
. peace for the county of Somerſet for tbe. lime being, or any five or 
more of them, at ſuch time and place within the town of Taunton: 
or ten miles thereof as any three or more of them ſhall appoint, 


. then and there to be examined flated correfed and allowed; and 


the ſaid lord Biſhop and Juſtices or any five or more of them arc 
thereby impowered to examine ſtate correct and allow the faid 


accounts, and to appoint” and make diſtribution of all that ſhall 
Nor, VIII. | 55 2: ;-- 
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have been received that ſhall not have been ordered to be laid out 


in the ſaid navigation to and amongſt the ſaid Conſervators their 


executors &, in proportion to the money advanced by them reſ- 
pectively in the firſt place, for the payment and diſcharge of the in- 
tereſt after the rate aforeſaid due to every of them for the money ad- 
vanced by each, and as often as there ſhall be any ſurplus in the 
like proportion for the leſſening and in diſcharge of the principal ſo 
advanced by them reſpectively, until the whole principal and in- 
tereſt ſhall be paid and diſcharged; which account f the receipts 
of every year ſhall end and be made up to the 24th of June incluſive, 
and ſhall be examined ſlated correfed and allowed, and diflribu- 
tion thereof made by the ſaid lord Biſhop and Juſtices or any five or 
more of them at the next general quarter Seſſions of the peace that 


ſpall be held for the ſaid county of Somerlet after the ſaid 24th of 


Fune.” It then gives power to the ſame perſons to examine per- 
ſons on oath touching the ſaid accounts. And when the ſaid ac- 
count of.any year ſhall have been ſo examined ſtated and allowed 
by the ſaid lord Biſhop and Juſtices or any five or more of them, a 
duplicate thereof ſhall be made ſigned and ſealed by the ſaid lord 
Biſhop and Juſtices or any five or more of them, and ſhall be 
tranſmitted to and kept amongſt the records of the Seſſions of the 
peace of the ſaid county of Somerſet, It then directs in what 
manner the perpetual ſucceſſion of the Conſervators ſhall be pre- 


ferved. 
Then the act of the 6th of Anne, c. g. reciting the laſt men- 


tioned ſtatute and the tolls thereby granted, and reciting that the 


navigation was partly made but not completed, and that it would 
be neceſſary to expend a further conſiderable ſum of money for 
that purpoſe * notwithſtanding the great ſum already diſburſed 
by the faid Conſervators in the ſaid work, 2wh:ch by an account ta- 
ken ſlated and allowed by the Fuftices at the general quarter Stſſions 
of the peace holden at Bridgewater the 17th of July loft for the 


faid county of Somerſet appears to have been 35661. gs. 5.4.” 


It therefore grants additional tolls; and enacts that“ after the 
ſaid Conſervators ſhall be reimburſed their principal monies and 
intereſt, after the rate in the before recited at mentioned already 
by them expended and to be expended &c. in repairing &c. to- 
gether with the expences of the ſaid Conſervators, which ihe /aid 
FJuſtices at the general quarter Seffions are authorifed and thereby 
required to allow, as by the faid 4 act is directed, then the 


tolls are to be leſſened. 
3 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 


It appeared by affidavits laid before the Court that from the 
year 1710 to the preſent time the Conſervators of the river Tone 
had delivered in annual accounts to the juſtices of their diſburſe- 
ments and receipts, which until the account hereafter- mentioned 
were ſigned and allowed by five or more juſtices, in each of which 
certain balances were reported to be due to the Conſervators. That 
the balance of the account in the year 1710 was 51461. 65. 9 d., 
which had increaſed every ſucceeding year, and in 1796 amounted 
to 69,7794. 16s. 5 zd.; and the accounts ſo allowed were de- 
poſited amongſt the records of the court. 

At the General Quarter-Seſſions of the peace holden for the 
ſaid county on the 11th of Fly 1798, the following order was 
made by the ſaid Juſtices ; * On hearing counſel as well on behalf 
of the Conſervators of the river Tone, as on behalf of the poor of 
Taunton, this Court is of opinion that all and ſingular the accounts 
of the ſaid conſervators are inquirable into by this Court, and that 
the juriſdiction of this Court upon this ſubject is not concluded by 
any thing heretofore done by the proceedings already had; and 
this preſent Seſſions is continued by adjournment to the Guildhall 
in Taunton on Monday the 20th of Auguſt for the purpoſe of 
examining ſtating correcting and allowing the ſaid accounts 
and making diſtribution thereupon, according to the proviſions 
and in purſuance of the acts of parliament in that caſe made 
and provided; and this Court is of opinion that on making up 
ſuch accounts intereſt ſhould not be allowed on any intereſt monies 
which may remain at any time in arrear ſince paſſing the ſaid acts 
of parliament.” The order then proceeded to direct the neceſſary 
notices to be given and vouchers to be produced. And at a fur- 
ther adjourned Seſſions on the 28th of September 1798 the follow- 
ing order was made; Upon application to this Court by the 
Conſervators of the river Tone to allow their accounts ending and 
made up to the 24th of June haſt incluſive, in which they claim a 
balance of 76,825 J. 65. 84. to be due to them for money ad- 
vanced and diſburſed and the intereſt thereof, and upon examin- 
ing into the ſaid accounts and hearing the ſaid Conſervators &c, 
and it being admitted by the ſaid Conſervators that there are con- 
ſiderable errors in the ſaid accounts and the treaſurer of the ſaid 
Conſervators having refuſed to, ſwear to the truth of the ſaid 
accounts, this Court is of opinion and doth find manifeſt great 
errors miſtakes and frauds in the ſaid accounts, and inaccuracies 
in the ſtatements thereof; and doth therefore” in purſuance of the 
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: ſhares of this navigation had been transferred like public ſtock from 


— 


upon it. 


ſtatutes &c. Nate correct and allow the ſaid accounts, by which it 


cipal monies advanced and diſburſed and intereſt thereupon, and 
that there is now in the hands of ſuch Conſervators a balance of 
9425 J. 295. 6d. to be applied as by the ſaid acts are directed; 
and the ſame accounts are ſo ſtated corrected and allowed accord- 
ingly, and the ſaid balance of 9425 l. 196. 62d. aſcertained to be 
in the hands of the ſaid Conſervators, which accounts ſo ſtated 
corrected and allowed are as follow”, (ſetting out the account.) 


. certiorari into this court, a rule was granted to ſhew cauſe why the 
laſt mentioned erder of Seſſions for ſtating correcting and allowing 
the accounts of the defendants ſhould not be quaſhed for inſuffici- 


ency; which rule was now ſupported by 


the merits; becauſe by the general rule when a balance is ſtruck 
between parties intereſt runs upon the whole from that time: and 
in this inſtance the ſtatute of Anne recognizes the practice which 


the intereſt which was left unpaid at the end of each year to the 
principal, and making the whole balance carry intereſt for the ſue- 
ceeding year. Secondly; becauſe the magiſtrates in Seſſions had no 
Juriſdiction by thoſe ſtatutes to reviſe and alter the balance which 
had been ſtruck and allowed the preceding year by other ma- 
: giſtrates having co-ordinate juriſdiction ; and the injuſtice would 
be greater in this inſtance, becauſe upon the faith of this mode of 


Intereſt is illegal, and no uſage. can make it good. It does not 
follow, becauſe: in ſtriking the balance which is referred to in the 
ſtatute of Anne that it was ſo done once, therefore it is authoriſed 
to be continued every ſucceeding year. And unleſs that be the 
conſtruction, the balance ſtruck in the laſt year by the juſtices is 
the correQt one. Secondly, The juſtices had authority under the 
| ſtatutes 1 in queſtion to reviſe and correct errors in the accounts of 
the preceding years, eſpecially ſuch as appear upon the face of 
the. accounts: theſelres.. This may be. compared to the Jurif- 


| CASES IN TRINITY. TERM 


appears that the ſaid Conſervators have been reimburſed all prin- 


The above-mentioned orders. having: been removed' by. writ of 


"Erftine; Gibbs, and Lens; who objected to the order, Mit" on 


had obtained from the paſſing of the act of King Milliam, of adding 


proceeding having remained unqueſtioned for ſo many years the 


hand to hand, and the ſubſiſtence of many families depended 


Bond, Tripp, and Pell, contra. Fit, the 1 of intereſt upon 


IN THE THIRTY-NINTH YEAR OF GEORGE ill. 


dition exerciſed in the Court of Chancery by it's general au- 
thority over truſtees to bring them to account even after a great 
lapſe of time, and after a ſettlement made and a balance ſtruck. 
The caſes of Attorney General v. The Gorporation of Coventry (a), 
Vernon v. Vandrey, 2 Eg. Caf. Abr. 12. and 3 Chan. Rep. 10. 
were referred to in the courſe of the argument. It was alſo con- 
tended that the accounts directed to be delivered to the juſtices 
were not matters of record, but were only directed to be kept for 
greazer ſecurity amongſt the records of the Seſſions; and were not 
of a more authentic nature than the accounts of any other 
public body. | 5 

Lord Kenyon Ch. J. Of the upright intention of the ma- 
giſtrates, when they made the order in queſtion, no doubt can 
be entertained; they wiſhed to correct the errors in the former 
accounts. But, without approving or diſapproving of the manner 
in which the former accounts had been kept, the only queſtion 
here is, whether or not the magiſtrates had juriſdiction to make this 
order; I think they had not, 
their ſituation as magiſtrates generally, but given to them by a 
particular ſtatute for a ſpecial purpoſe. They are from year to 
year to examine and balance the accounts; when they proceed to 
the examination of the accounts of the preceding year, they are 
to take it for granted that all the former balances are right ; and 


when they have examined and balanced the accounts for any one 


year, they are become functi officio; their authority being executed, 
they have nothing further to do. If flagrant injuſtice has been 
done in any prior year, the public are not thereby concluded; 
that may be rectified by another juriſdiction, the Court of Chan- 
cery: but the juſtices at the Seſſions have no ſuch juriſdiction. A 
new æra begins with them every year, and their juriſdiction con- 
cludes with the year. The balance ſettled in the preceding 
account is to form the firſt article. of the enſuing account. If 
they diſcover that any improper allowances have been made in any 
former years, ſuch as allowing intereſt upon intereſt, they may 
correct the abuſe for that year, but they have no power to reform 


What has been done in prior years. Great injuſtice. might alſo 


be done if the juriſdiction now claimed were allowed; vouchers 
may have been loſt, many of the ſhares of this navigation may have 
been purchaſed at a full price, and they may now be the ſupport 


(a) This aroſe out of the ſame caſe as is reported in 2 Pro. Parl. Caf. 236. 
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1799. of different families, and various other inconveniencies might 
"tk K IF follow; and even the Court of Chancery will not correct every 


1 2 85 error in an account of long ſtanding, where great inconvenience 
e Co- b 5 


szrvarozs would enſue from unravelling it. It is ſuffiaient however in this 
9 caſe to ſay that the juſtices at the Seſſions had no authority to 
overſet that which other juſtices, having a coordinate juriſ- 

diction, had before ſettled, and that the rams order cannot be 
ſupported. * 

GROSE J. In looking over theſe accounts it appears to me 

that many allowances have been made, which (I think) I ſhould 

not have approved : but I muſt alſo add that we cannot examine 

the accounts, ſince we have no authority to correct them. By 

the order in queſtion the juſtices at the Seſſions claimed the right 

of examining all the accounts from the year 1710: but they have 

no ſuch power. They certainly had not this power at common 

law; nor is any ſuch given to them by the act of parliament; 

for that only authoriſes them to take an account for each year, and 

to make a diſtribution. The juſtices therefore had only a power to 

examine the accounts of the laſt year: if they could unravel the 

accounts of former years, by the ſame reaſon the laſt accounts 

might be unravelled at ſome future Seſſions ; and thus, inſtead of 

being finally adjuſted, the accounts muſt at laſt be left in inextri- 

cable confuſion. 
| LAWRENCE J. The authority of the juſtices is confined to the 
examination and allowance of the accounts for the year preceding 
the time when they are to be ſettled. Probably the magiſtrates, 
who made this order, were ſtruck with the impropriety of ſome 
allowances made in the former accounts, and very properly wiſhed 
to correct the error: but this is an error that has been going on from 
time to time. And though the intereſt may now be conſidered as 
great in reſpect to the ſums ſubſcribed in the time of Queen Anne, 
perhaps the preſent holders of theſe ſhares have paid an equivalent 
for them on the ſuppoſition that what had been before allowed was 


legal. But however this may be, the authority of the ons: was 


circumſcribed within certain limits. 
Fer curiam ME Order of Sefion quaſhed, 


r : 
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IN THE THIRTY-NINTH- YEAR OF GEORGE III. 


The Kine againſt J. Wralcnr. - 


„ having been obtained, calling on the defendant (a book- 
ſeller) to ſhew cauſe why a criminal information ſhould not 
be granted againſt him for printing and publiſhing a libel on 
J. Horne Tooke, | 
Law, Gibbs, and C. Moore, were now, to have ſhewn cauſe 
againſt it ; but after producing an affidavit made by the defendant, 
in which he ſtated that the charge on Mr. H. Tooke was a para- 
graph contained in the report of the Committee of Secrecy of the 
Houſe of Commons (a) a literal copy of which he had publiſhed, 


and that he did not publiſh the report with a view to calumniate 


Mr. E. Doole, the Court called on the counſel for the proſecutor 
to ſupport the rule. The paragraph complained of, and which 
was contained under the title © Attempts to aſſemble a convention 
of the people in England, was as follows; Some of the perſons 
ſo arreſted were proſecuted for high treaſon. A grand jury for the 
county of Middleſex found a bill againſt Thomas Hardy, the ſecre- 
tary of the London Correſponding Society, and eleven others ; three 
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Monday, 
June 3 d. 


The Court 
refuſed to 
grant a cri- 
minal in- 
formation 
againſt a 
bockſeller 
for printing 
a report of 
the Houle of 
Commons, 


though it te- 


flected on the 
character of 
an indivi- 


dual. 


of the perſons ſo indicted, viz. Thomas Hardy, Fohn Horne Tooke, 


and Fohn Thelwall, were tried, and on their trials were acquitted 
of the charge in the inditment. But the evidence given on thoſe 
trials eſtabliſhed, in the cleareſt manner, the grounds on which the 
committees of the two houſes of parliament had formed their re- 


ports in 1794; and w beyond a poſſibility of doubt that the 
views of theſe perſons aM their confederates were in their nature 


completely hoſtile to the exiſting government and conſtitution of 


this kingdom, and went directly to the ſubverſion of every eſtab- 
liſhed and legitimate authority,” 

Erſkine and Warren in ſupport of the rule. Firſt; The matter 
publiſhed, ſuppoſing the matter not ſanctioned by any legal authority, 
is a libel on Mr. Horne Tooke. Secondly; It is ſuch a libel that the 
Court are bound by the rules that have always guided their diſ- 
cretion in ſimilar caſes to give the proſecutor leave to file a criminal 


(a) ** To whom the ſeveral papers re. 


L 


ferred to in his Majeſty's meſſage of the 
22d of Jas 1799 and which were preſented, 
ſealed up, to the Houſe by Mr. Secretary 
Dundas on the 23d of Jan. by his Majeſty's 


| 


command, were referred ; and who were di- 


9 


þ 


rected to examine the matters thereof and 
report the ſame as they ſhould appear to the 
Houſe;”” Ordered by the Houſe to be printed 
for the uſe of the members the 15h of March 
1799. 
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information againſt the publiſher. Thirdly; The Houſe of Com- 
mons themſelves were not juſtified in directing or giving a ſanc- 
tion to the publication of this libel on Mr. H. Tooke; or at all 
events they have no legal authority to direct or ſanction the pub- 
lication of matter that amounts to a libel on any individual beyond 
an entry on it's own Journals or for the uſe of the members of the 


| Houſe. Fourthly ; But even if they poſſeſs ſuch an extraordinary 


power, the houſe having in this inſtance only directed an entry 
on it's own journals and ordered the printing (by their own 
printer) of as many copies of this report as were ſufficient for the 
uſe of the members of the houſe, that does not give the defendant, 
a ſtranger, the right of printing and circulating copies of it ſo as 
to furniſh him with a. legal defence either to an action for damages 
or to an information or indictment for a libel. In ſupport of the 
two firſt propoſitions the counſel read and commented upon the 
paſſage in queſtion. Thirdly ; The Houſe of Commons were not 
juſtified in making the report in queſtion, inaſmuch as it reflected 
on innocent individuals. It is the undoubted right of every 
ſubject, who is accuſed of a crime, to be tried by a jury of the 
country ; and as it appeared on the former part of this very para- 


graph that Mr. H. Tooke had been acquitted by a jury, it was 


a foul libel on him to fay that he was guilty of the crime of which 
he had been acquitted. In the caſe of R. v. Sir W. Williams (a), 
where an information was filed againſt the defendant who had 
been Speaker of the Houſe of Commons for publiſhing a libel, 
Dangerficld's Narrative, it was determined by this Court that the 
defendant was not juſtified in publiſhing, though he had pub- 
liſhed as Speaker and by order of the HYuſe of Commons. This 
determination ſtill remains in force, notwithſtanding ſeveral at- 
tempts in parliament to get rid of it. And Sir Robert Atkyns in 
his Treatiſe on the Power Juriſdiction and Privilege of Parliament 
vindicates the legality of this determination. This deciſion there- 
fore proves that the Houſe of Commons themſelves cannot juſtify 
the publiſhing of any matter reffecting on an innocent individual. 


In the caſe of Cuddington v. Wilkins (O), where the plaintiff brought 


an action for words accuſing him of felony, which the defendant 
juſtified, and the plaintiff replied a pardon, it was adjudged for the 
plaintiff; © for the whole Court were of opinion that though he 
were a thief once yet when the pardon came it took away net 


(a) 2 Show, 471; Comb. 18; 10. St, Tr. App. 33. n. (3) Heb. 81. 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 


only pœnam but reatum.” Now that is a ſtronger-caſe than the 
preſent ; for there it was admitted that the plaintiff had been 
guilty of the felony though he had been pardoned ; but here Mr. H. 
Tooke was innocent of the charge, for the jury acquitted him of 
it. Though the Houſe of Commons may be inveſted with a 
right of enquiring into the exiſtence of high crimes either for the 
purpoſe of impeaching an individual or of making new laws, it 1s 
evident that the enquiry in this inſtance could not have been made 
for the purpoſe of impeaching Mr. H. Tocke, ſince he had been 
before legally acquitted of the charge; and if the report were 
made as the foundation of any legiſlative act, it ought not to have 


charged perſons to be guilty of a crime of which a jury had pre- 


viouſly pronounced them innocent. But even if the Houſe of 


Commons cannot be called to account for making this report, they 


could not ſanction the publication of it beyond an entry on it's 
own journals and printing copies of it for the uſe of their own 
members. Fourthly, In the caſe of Lake v. King (a). where a 
petition was preſented to a committee of the houſe for examination 
of grievances, reflecting on the plaintiff's conduct, and the defend- 
ant diſtributed p-inted copies to the members of the committee, it 
was not pretended that the defendant could diſtribute the copies to 
other perſons not members of the houſe; and this Court ſaid © that 
the printing with intent to deliver the copies to members of the 
committee was juſtifiable, but if he had delivered them to others it 
would be otherwiſe”, Now in this caſe the defendant has publiſh- 
ed copies of this report for general circulation. It is even a con- 
tempt of Court to publiſh the proceedings of Courts of Juſtice, 
and ſtill more ſo where thoſe proceedings refle on the character of 
an individual. In Waterfield v. The Biſhop of Chichefter(b), where the 
defendant complained to the court of King's Bench that the plain- 
tiff had printed and circulated an account of a prohibition obtained 
by him againſt the Biſhop, © The Court declared it to be a moſt 
ſeditious libel, and gave order to enquire after the printer that he 
might be proſecuted.” It is alſo a breach of privilege and a con- 
tempt of the Houſe of Commons to publiſh their proceedings with- 
out their authority ; and yet that is the only defence which the 
defendant now attempts to make againſt this charge: but it ſeems 
rather extraordinary that the admiſſion of one crime ſhould be 
ſet up as a juſtification of another. 


| (a) 1 Lew, 240. (5) 2 Med, 118. 
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Lord Kenyon Ch. J. When the motion was firſt made, 1 
ſuggeſted to the counſel for the proſecutor that if the publication in 
queſtion really were, what it profeſſed to be, a copy of the report of 
the Houſe of Commons, it would be wrong to grant a rule to ſhew 
cauſe : but it not being then admitted to be a true copy, and it 
being ſurmiſed that the publication aſſumed a title that did not be- 
long to it, we granted a rule niſi; but as it now proves to be a 
true copy of the report, I think there was not the leaſt pretence 
for the motion. This is an application for leave to file a crimi- 
nal information againſt the defendant for publiſhing a libel ; fo 
that the application ſuppoſes that this publication is a libel. But 
the enquiry made by the Houſe of Commons was an inquiſition 
taken by one branch. of the legiſlature to enable them to proceed | 
further, and adopt ſome regulations for the better government of 
the country : this report was firſt made by a Committee of the 
Houſe of Commons, then approved by the Houſe at large, and 
then communicated to the other Houſe, and it is now ſub judice; 
and yet it is ſaid that this is a libel on the proſecutor. It is im- 
poſſible for us to admit that the proceeding of either of the Houſes 


of Parliament is a libel; and yet that is to be taken as the found- 


ation of this application. The caſe of R. v. Sir W. Williams, 
which was principally relied upon, happened in the worſt of times: 
but that has no relation to the preſent caſe. There the publication 
was the paper of a private individual ; and under pretence of the 
ſanction of the Houſe of Commons an individual publiſhed : but 
this is a proceeding by one branch of the legiſlature, and therefore 


we cannot enquire into it. I do not ſay that caſes may not be put 
'in which we would not enquire whether or not the Houſe of 
Commons were juſtified in any particular meaſure; if, for in- 
Nance, they were to ſend their Serjeant at Arms to arreſt a Coun- 
ſel here who was arguing a caſe between two individuals, or to 
grant an injunction to ſtay the proceedings here in a common ac- 


tion, undoubtedly we ſhould pay no attention to it. But the re- 


port in queſtion, being adopted by the Houſe at large, is a pro- 
ceeding of thoſe who by the Conſtitution are the guardians of the 


liberties of the ſubject; and we cannot ſay that any part of that 
| proceeding i is a libel. I am therefore clearly of opinion that this 


rule ought to be diſcharged. 


GROSE J. This is a motion for leave to file a criminal inform- 


ation for n a ſuppbſed libel, but in truth for publiſhing 
a pro- 
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a proceeding of one branch of the legiſlature when they were ac- 
ting for the ſafety of the ſtate. Now on looking into the judicial 
proceedings of this Court, I find no inſtance of ſuch an information 
as the preſent. The caſe of R. v. Sir M. Wilkams is moſt like 
this caſe: but it muſt be remembered that that was declared by a 
great authority to be a diſgrace to the country. 

LAWRENCE J. This caſe has been chiefly argued on two 
grounds. Firſt, It is ſaid that the report of the Houſe of Com- 
mons is itſelf unjuſtifiable, inaſmuch as it imputes a crime to the 
proſecutor and deprives him of. his privileges. It is ſaid that this 
report charges him with being guilty of high treaſon, notwith- 
ſtanding a verdict of the jury had aſcertained his innocence : but 
that is not the fair import of the paragraph. It is poſſible that a 
man may have views hoſtile to the government and conſtitution 

of the kingdom without being guilty of high treaſon, eſpecially 
of the particular treaſon imputed to the perſons there mentioned. 
It does not therefore follow that this report charges thoſe perſons 
with the ſame crime of which they had been before acquitted. 
But the chief ground taken by the proſecutor's Counſel is that, 
though the report of the Houle of Commons cannot itſelf be con- 
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ſidered as a libel, the defendant not acting under the authority of 


the Houſe may be indicted for publiſhing it with a view to ge- 
neral circulation. It has been ſaid that the publication of the pro- 
ceedings of Courts of Juſtice when reflecting on the character of 
an individual is a libel; to ſupport which poſition the caſe of Wa- 
terfield v. The Biſhop of Chicbhgſter has been cited. But on exa- 
mining that caſe it appears that the charge there was that the plain- 
tiff had not publiſhed a true account. There the plaintiff ſuggeſt- 
ed for a prohibition that the Biſhop had excommunicated him for 
refuſing to take the oath ex officio on his being choſen church- war- 
den of Arundel: it afterwards appeared that he was excommuni- 
cated for having refuſed to take the oath of a church-warden ac- 
cording to law; and the ground of the prohibition being falſe, a 
conſultation was awarded: then the plaintiff publiſhed a ſuppoſed 
account of the prohibition, entitled A true copy of a writ of 
prohibition granted &c. againſt the Biſhop of Chicheftker who had 
proceeded againſt and excommunicated one T. Waterfield, a 
church-warden, or refuſing to take the oath uſually tendered to Her- 
ſons in ſuch office ; by which writ the illegality of all ſuch oaths is 
declared &c.“ Now that publication was not a true ſtatement of 
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the proceedings of the Court : he at firſt obtained the prohibition 
on a falſe repreſentation of the fact, and after the conſultation was 
awarded he publiſhed a falſe account of the proceedings in prohi- 
bition ; and the Court declared that ſuch falſe account was a ſedi- 
tious libel. Therefore I do not think that that caſe eſtabliſhes the 
propoſition to ſupport which it was cited; and ] am not aware of 
any authority that does ſupport it. The proceedings of Courts of 
Juſtice are daily publiſhed, ſome of which highly refle& on indi- 
viduals, but I do not know that an information was ever granted 


againſt the publiſhers of them. Many of theſe proceedings contain 


no point of law, and are not publiſhed under the authority or the 
ſanction of the courts, but they are printed for the information 
of the public. Not many years ago an action was brought in the 
Court of Common Pleas by Mr. Currie againſt Walter, proprietor 
of The Times,” for publiſhing a libel in the paper of “ The 
Times,” which ſuppoſed libel conſiſted in merely ſtating a ſpeech 
made by a counſel in this court on a motion for leave to file a 
criminal information againſt Mr. Currie : Lord Chief Juſtice Eyre, 
who tried the cauſe, ruled that this was not a libel, nor the ſubject 


of an action, it being a true account of what had paſſed in this court; 


'and in this opinion the Court of Common Pleas afterwards; on a mo- 


tion for a new trial, all concurred, though ſome of the judges doubt- 
ed whether or not the defendant could avail himſelf of that defence 


on the general iſſue. Though the publication of ſuch proceedings 
may be to the diſadvantage of the particular individual concerned, 
yet it is of vaſt importance to the public that the proceedings of 
Courts of Juſtice ſhould be univerſally known. The general ad- 
vantage to the country in having theſe proceedings made public 


more than counterbalances the inconveniences to the private perſons 


whoſe conduct may be the ſubject of ſuch proceedings. The ſame 
reaſons alſo apply to the proceedings in parliament : it is of ad- 


vantage to the public and even to the Legiſlative bodies that true 


accounts of their proceedings ſhould be generally circulated ; and 
they would be deprived of that advantage if no perſon could pub- 


liſh their proceedings without being puniſhed as a libeller. Though 


therefore the defendant was not authoriſed by the Houſe of Com- 
mous to publiſh the report in queſtion, yet as he only publiſhed 


a tiue copy of it, I am of opinion that the rule ought to be diſ- 


charged. 


14 : Rule diſcharged. 
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Garcory and Hoxovs his Wife againſt Hi. 


1 * declaration ſtated that the defendant on 8c at &c. with 
force and arms made an aſſault on the plaintiff 's wife, and 
then and there beat bruiſed wounded and ill- treated her, and then 
and there gave and ftruck her divers and repeated blows and 
ſtrokes on divers parts of her body, and then and there with great 
force and violence ſeveral and repeated times knocked her down 
upon the ground, whereby &c. 

To this the defendant pleaded that before and at the time when 
&c. he was poſſeſſed of a certain dwelling-houſe fituare &c. which 
he then inhabited with his family, and that the ſaid Honour be- 
fore the ſaid time when &c. entered into the ſaid houſe, and 
continued therein without the licenſe and againſt the will of him 
the defendant, and then and there made a great noiſe and diſ- 
turbance therein, and diſturbed. the defendant and his family in 
the ſaid houſe, whereupon the defendant requeſted ſhe would 
ceaſe her ſaid diſturbance and quietly depart out of the ſaid houſe, 
which the refuſed to do, whereupon the defendant gently laid his 
hands upon her to turn her out of the ſaid hovfe, as it was law- 
ful for kim to do, which is the fame aſſaulting beating bruiſing 


wounding il|-treating and ſtriking the faid Honour divers and re- 


peated blows and ſtrokes, and knocking her down upon the ground, 
whereof the plaintiffs have above complained againſt him, with- 


out this that the defendant is guilty of the premiſes aforeſaid at 


the place aforeſaid or elſewhere out of the ſaid houſe at &c.; a 
this he is ready to verify, wherefore &c. | 

To this plea the defendant demurred, and aſſi gned for cauſes, 
that it alleges no ſufficient juſtification or excuſe, nor any denial 
of the battery bruiſing wounding and ill-treating of the ſaid 
Honour, and ſtriking the ſaid blows and ſtrokes, and knocking 
down the ſaid Honour upon the ground, in the introduQory 
part of the ſaid plea mentioned. 

Marryaf was to have argued in Tupport of the demurrer, and 
E/pinaſſe againſt it: but 

The Court ſaid the caſe was too plain for argument; that though 
a plea of molliter manus impoſuit would juſtify what the law con- 
ſiders as an aſſault, ſuch as might be neceſſary to have put the 
party out of the houſe without outrage and violence, yet it never 
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If a tenant 
under cove- 
nant not to 
<< let, ſet, aſ- 
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theindenture 
of leaſe, give 
a warrant of 
attorney to 
confeſs 
Judgment to 
a creditor for 
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purpoſe of 
enabling 
ſuch creditor 
to take the 
leaſe in exe- 
cution under 
the judg- 
ment; this is 
in fraud of 
the cove- 
nant, and 
the landlord 


under a 


clauſe of re- 
entry in the 
leaſe for 
breach of the 
condition 
may recover 


the premiſes in ejectment from a purchaſer under the ſheriff's (als. 


down. And they adverted to the caſe of Collins v. Reniſon (a), 
where to an action of treſpaſs alleging that the defendant. over- 
turned a ladder on which the plaintiff was ſtanding and threw him 
from it on the ground, the defendant pleaded that he was poſ- 
ſeſſed of a garden and that the plaintiff againſt his will ſet up a 


him to come down, and that the plaintiff perſiſting i in nailing the 


ed it, and gently threw the plaintiff from it on the ground, doing 
him as little damage as poſlible, which was holden bad on de- 


- NUTTET, 
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was conſidered as any anſwer to a charge, ſuch as is contained in 
the declaration, of beating wounding and knocking the party 


ladder there and went up the ladder in order to nail a board to the 
the plaintiff's houſe, that the defendant forbid him, and requeſted 


board the defendant gently ſhook the ladder and gently overtura- 


The defendant had Fn to amend. 


{a) Say. Rep. 138. 


Dos on the Demiſe of Mirchixso again CARTER. 


FP ejectment, tried at the laſt aſſizes for Eher before Perryn B. 

a verdict was found for the leſſor of the plaintiff, ſubject to 
the opinion of this Court on a caſe which ſtated the ſame facts 
verbatim as appear in the report of the caſe between the ſame 
parties ante 57, with this addition; that The warrant of attor- 
ney was executed for the expreſs purpoſe of getting poſſeſſion of 
the leaſe, which was not to be had becauſe it was in the teeth of 
a covenant directly to the contrary ; and Braban concurred in 
that intention.“ 

Beſt, for the leſſor of the plaintiff, ſaid chat this differed from 
the caſe before determined between the ſame parties, becauſe here 
the jury found as a fact that the warrant of attorney was executed 
for the expreſs purpoſe of getting poſſeſſion of the leaſe. This 
therefore was an act in fraud of the covenant; and which Lau- 
rence J. obſerved in the former caſe would amount to a forfeiture 
of the leaſe by the tenant. He was then ſtopped. by the Court. 

Parnther contri, It does not follow becauſe the warrant of 
attorney was executed for the purpoſe of the tenant's creditor 
getting poſſeſſion of the leaſe, therefore it was in fraud of the co- 


venant. 
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venant. Fraud cannot be inferred by the Court, it muſt be ſpeci- 
fically found; and it is not found in this caſe. If indeed there 
had not been a bona fide debt before due from the tenant to his 
creditor, but that had been ſet up as a pretence on which to give 
the warrant of attorney and found the ſubſequent proceedings; 
fraud might juſtly be imputed ; but as there exiſted a bona fide 
debt, the judgment on the warrant of attorney is as much in 
invitum as if no ſuch warrant of attorney had been given; and 
ſo it was conſidered by Lord Kenyon in the former caſe. The 
warrant of attorney was extorted from the debtor by reaſon of 
his neceſſitous ſituation : and if he had no other property ex- 
cept this leaſe which could be taken in ſatisfaction of the debt, 

the parties could not but intend that it ſhould be taken, without 
any idea of acting in fraud of the covenant. The warrant of 
attorney itſelf gave the creditor no ſpecific lien on this eſtate, 
which alone was before conſidered by Lord Kenyon as falling 
within the words of the proviſo ; but, as his Lordſhip obſerved, 
it only gave the creditor a power to enter up judgment againſt 
the tenant; and non conſtat it would be * up by the term 
being taken in execution. 

Lord Kenyon Ch. J. When this caſe firſt came before the 
Court the rules that were likely to govern it were ſo explicitly 
ſtated that I thought we ſhould have heard no more of it. The 
- covenant not to aſſign and the proviſo to enforce it were both le- 
gal at the time; and indeed it was prudent for the landlord to 
take this care that an improper tenant ſhould not be obtruded on 
him. When the former queſtion aroſe, the Court to a certain 
degree relaxed the ſeverity of the covenant; and they then ſaid 
there was no forfeiture becauſe all that was ſtated was that a fair 
creditor had uſed due diligence to enforce the payment of a Juſt 
debt, and that the leaſe was taken from the tenant againſt his conſent 
by judgment of law. But when it is now ſtated that this ſtep was 
taken for the expreſs purpoſe of getting poſſeſſion of the leaſe, 
and that the tenant conſented to it, it would be ridiculous to ſup- 
poſe that a Court of Juſtice could not ſee through ſuch a flimſy 
pretext as this. Here the maxim applies, that that which cannot 
be done per directum ſhall not be done per obliquum. The te- 
nant could not by any aſſignment, under-leaſe or mortgage, have 
conveyed his intereſt to a creditor ; and conſequently he cannor 
convey it by an attempt of this kind. If the leaſe had been taken 
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by the creditor under an adverſe judgment, the tenant not con- 
ſenting, it would not have been a forfeiture : but here.the tenant 
concurred throughout, and the whole tranſaction was performed 
for the very purpoſe of enabling the tenant to. convey is term 


to the creditor. 
GROsE J. No man can avail bimſelf of his own fraud to 


avoid the law. We have inſtances even in the criminal law: where 
a man ſhall not be permitted to avoid the law by fraud. The 
definition of burglary is a breaking and entering a houſe in the 
night-time with intent to commit a felony: and if a man under 
the pretence of ſerving an ejectment get into a houſe in the 
night-time for the purpoſe of a robbery, it is burglary, though in 
point of fact there be no breaking. Now here the tenant did not 
in terms aſſign the leaſe, but he did that which was equivalent: 
it was an attempt to evade the covenant, and was intended as a 
fraud on the landlord. 0 l 

LawRENCE J. The defendant contends that this caſe does 
not ſubſtantially differ from the former caſe, becaule he ſays that, 
notwithſtanding what is here ſtated, this was a proceeding againſt 
the tenant in invitum. But how can it be conſidered to be in 
invitum, when it is ſtated that the warrant of attorney. was exe- 


| cuted for the expreſs purpoſe of getting poſſeſſion of the leaſe, 
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Writ of error 
having been 
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cauſe 
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ant in error 
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16. J. 25. 


which could not otherwiſe be obtained, and that the tenant con- 
curred in that intention? The parties were aware that this leaſe 


could not be directly aſſigned by the leſſee in ſatisfaction of his 


debt; and therefore they agreed to do that by the appearance of an 
adverſe judgment which by their own act they could not effect; 
ſo that it was to appear to be done in invitum when in truth it 


was done voluntarily. 
Poſtea to the plaintifl, 


MakCGARET MONaMara again// FrsRER. 


2 defendant in error having recovered a judgment in an 
action of aſſumpſit in the Court of Common Pleas, the plain- 

tiff in error brought a writ of error, without joining her huſ- 
band, and aſſigned her coverture as error in fact, to which the 
defendant in error pleaded in nullo eſt erratum. The writ of 
error was quaſhed in the laſt term, on the ground that a feme covert 
5 5 could 
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could not ſue out a writ of error without her huſband. But the | 


Maſter having ſome doubt whether-or not the defendant in error 
were entitled to the coſts on the writ of error under the ſtatute 


4 An. c. 16. % 25. (a), 
A motion.was made to direct the Maſter to tax the beendabt 


in error his coſts of quaſhing the writ. 

Barrow now ſhewed cauſe againſt that rule; contending that 
the ſtatute only gave coſts in caſes where the judgment might be 
affirmed, whereas here it appeared upon the record that the plain- 
tiff in error was a feme covert, againſt whom the judgment could 


in no event be affirmed. But h | 
The Court (ſtoppiig Henderſon in ſupport of the rule) ſaid there 
was no reaſon why the defendant in error in this caſe ſhould not 
have his coſts. And they referred to the caſe of Cooper v. Ginger (b), 
where it was holden that the ſtatute was not confined to thoſe 
caſes only where a variance from the original record was aſſigned 
as error, but that it extended to all writs of error by reaſon of the 
words in the ſtatute - © or other defect.“ | 
| Rule abſolute. 


(a) © For preventing great vexation | in ſuch error ſhall recover againſt the plain- 


from ſuing out defective writs of error, 
it ts enacted that upon quaſhing any writ of 


error to be ſued out after the ſaid firſt day 
of Trinity term for variance from the ori- 


tiff iſſuing out ſuch writ his coſts as he 
ſhould have had if the judgment had been 


affirmed, and to be recovered in the ſame 
manner,”” 


ginal record or other defect, the defendant | (5) 1 Str. 606; and 2 Lord Raym. 1403. 


Dr. Motisss again// Dr. TrornToON. 


TT" plaintiff, a phyſician, brought an action againſt the de- 

fendant for ſlander for ſaying of him in his profeſſion“ He 
* is a quack ; and if be ſhews Jou a diploma it is a forgery :” and 
in the declaration the plaintiff averred that he was a s FRE 
and had duly taken the degree of doctor of phyfic. 

In ſupport of that averrment he produced at the trial, before 
Lord Kenyon at the ſittings after laſt term, a diploma, purporting 
on the face of it to be granted by the Univerſity of St. Andrew's 
in Scotland, and to have the Univerſity ſeal appeandant to it. 
And in order to authenticate the inſtrument, the plaintiff*s counſel 
offered to call a witneſs of the name of Hague, who had been 


ſent into Scotland for the purpoſe, (having before had no know- 
Vol. VIII. 41 ledge 
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The mere 
production in 
court of a 
diploma of 
doctor of 


phyſic under 


the ſeal of 


one of the 
Univerſities 


1s not in itſelf 


evidence to 


 ſhew that the 


party named 
in the diplo- 
ma 1s enti- 
tled to that 
degree. 
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ledge of that Univerſity, it's conſtitution, or profeſſors,) and who 


was ready to prove that he attended in the public library of the 
Univerſity, and applied to the perſons there aſſembled in their pub- 
lic capacities of rector and profeſſors of the Univerſity, and that the 
perſons ſo aſſembled acknowledged to him that the ſignatures ſub- 
ſcribed to the diploma conferring the degree of doctor of phyſic 
on the plaintiff were of their proper handwriting reſpectively; and 
that they informed him that the ſame was granted by the Univer- 
ſity in full ſenate, and in further confirmation thereof the witneſs 
had ſeen each profeſſor ſign a certificate in his preſence, (cor- 
reſponding with the handwriting of their ſignature to the diploma) 
which certificate was as follows; © Univerſity Library Saint Au- 
drew's, April 13th 1798. Sederunt. Doctor Hill, Rector, Doctor 
Arnot &c. (naming ſeveral other members preſent.) The Univerſity 
agree to confer the degree of doctor of medicine on Mr. Aug Moiſer 
of Pimlico late ſurgeon to the We/? Middleſex Regiment, on teſti- 
monials from George Pearſon M. D. of the College of Phyſicians 
London and lecturer on phyſic, and Andrew Thynne M. D. of the 
College of Phyſicians London, and lecturer of midwifery. 
Extracted from the Univerſity records by 
4 Tx» Cook, Cl. Univ. 
« At Saint Andrew's, March 21ſt, 1799. 


That the above is a true and faithful extract of the minute in 
the original record of the Univerſity ; that in conſequence of the 
above reſolution a diploma was extended and ſubſcribed by the 
rector, principals, and all the profeſſors, and that the Univerſity 
ſeal was appended to the ſaid diploma, is certified by G. H. &c.“ 
{ſigned as before ſtated to have been ſeen by the witneſs). The 
ſame witneſs was further informed by the officer, whoſe duty it 
was to affix the Univerſity ſeal to their public acts, that the ſeal 
affixed to the diploma produced in evidence was ſuch ſeal, and 
that he recollected to have athxed the ſame. 

Lord KENYON was of opinion at the trial that this was not 
ſufficient evidence of the facts neceſſary to authenticate the inſtru- 
ment offered, either that the perſons whoſe names were ſubſcribed 
to the diploma had authority to grant the ſame, or that the ſeal 
afhxed thereto was the proper ſeal of the Univerſity ; and therefore 
nonſuited the plaintiff, 

A rule niſi having been obtained, calling on the defendant to 
ſhew cauſe why the nonſuit ſhould not be ſet aſide, 


_ Garrow 
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- Garrow and Raine now ſhewed cauſe againſt it. The olalntiff 
having alleged in his declaration that he was duly inveſted with 
the character of doctor of phyſic which he aſſumed, and to which 
the ſcandal imputed refers, it was incumbent on him to prove it 
in the ſame manner as it would have been neceſſary for the par- 
ties themſelves, whoſe ſignatures are affixed to the diploma, to 
have done, in caſe it had been neceſſary for them to have juſtified 
any act of their own under the ſame authority. In ſuch a caſe 
they muſt have ſhewn that the Univerſity had power by their 
conſtitution to grant ſuch a diploma, and that the perſons by 
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whom it was ifſued were authoriſed to grant the ſame, and that 


the ſeal affixed thereto was the proper ſeal of the Univerſity, and 
affixed by a proper authority in this inſtance ; and therefore the 
plaintiff who claims under their authority, and has undertaken by 
his averment to prove himſelf duly inveſted with the character of 
doctor of phyſic, was equally bound to prove his title by the ſame 
media. But it is clear that the witneſs offered was himſelf ignorant 


of all theſe circumftances, and could only ſpeak from the hearſay 


and information of others, who ought to have been called as wit- 
neſſes. Nor indeed has the witneſs any knowledge of his own 
that the perſons whom he ſaw ſign the certificate, admitting them 
to be the ſame perſons who had before 8 the or did in 
fact fill the characters which they aſſumed. 
' Erſkine, Gibbs, aud M*Intofh, contra, The Court are bound to 
take notice that Saznt Andrew's is an Univerſity, authoriſed by law 
to grant degrees, it being recogniſed as fuch by the act of Union. 
It is equaly notorious that, as a corporation, it can only ſpeak by 
it's ſeal; and, as in the caſe of all other corporations which are 
public bodies, the Court will give credit to it's public acts notified 
by it's common ſeal. Such has been the general practice in proving 
corporate acts under ſeal. And they referred to a caſe ſome years 
ago at Dorche/ter, where (it was fatd) Buller J. admitted evidence 
like the preſent to prove a ſimilar allegation in a declaration (a). In 


(a) Pickford v. Cutch, Dorchefter Summer | who would have proved that the plaintiff for 
Aſſizes 1787, cor. Buller J., was the caſe al- ſeveral years had preſcribed &c, -and that he 
luded to. That was an action by the plaintiff, | (the wiineſs) had acted under him as a phy- 
But Buller J. was of Oplnion that 
that evidence was inſuflicient, and that it 
was neceffary to produce the plaintiff's di- 


who was a phyfician, for calling him a | fician. 
quack, without laying any ſpecial damage. 
'To prove an averment in the declaration 
that the plaintiff had 2% and exerci/ed the 
profeſſion &c of a phyſician &c.” a perſon 
who was a ſurgeon and apothecary was called 


5 this 


ploma; on which it was produced in court, 
and the plaintiff recovered, 
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this reſpect, they obſerved, the ſeal of a corporation from it's no- 
toriety is entitled to higher credit than the ſeal of a private indi- 


vidual. But at any rate the authenticity of the Univerſity ſeal was 
put out of doubt by the evidence offered to be given by the witneſs, 


' who was ready to ſwear that he ſaw the rector and profeſſors 


aſſembled in their public capacity in their public place of meeting, 
when they individually acknowledged their ſubſcriptions to the 
diploma, which they confirmed by ſigning the certificate men- 
tioned in the-preſence of the witneſs, the handwriting whereof cor- 
reſponded with the names appearing on the diploma, Now the 
common method of proving inſtruments to which there are no 
ſubſcribing witneſſes, as in this caſe, is by proving the hand- 
writing of the parties to the ſame. There was no occaſion for the 
witneſs to have perſonal knowledge of the individuals fo ſigning; 
for where perſons are acting in an acknowledged public capacity, 
the Court will give them credit for being properly inveſted with 
their official characters, at leaſt until the contrary appears. If it 
were neceſſary to prove a public act done by the Lord Mayor of 
London, it would be ſufficient that the witneſs ſaw the act done by 
a perſon acting publicly in that character, and inveſted with the 
public inſignia of the office, although the witneſs might have no 
perſonal knowledge of the man. The diploma is not that which 
confers the degree, but like the probate of a-will is only evidence 
of it. The ſederunt entered in the regiſter of the Univerſity is the 
original document of the degree having been conferred. But as 
the Courts give credit to the probate iſſued out under the ſeal of the 
Eccleſiaſtical Court in proof of a will of perſonalty, ſo the diploma 


is evidence under the ſeal of the Univerſity of the degree having 


been legally conferred. In the ordinary caſe of. admiſſion to the 


freedom of a corporation, the admiſſion is entered in the corpora- 
tion books; but a copy of it is given to the freeman, which is 


evidence of his right. If this had been an action againſt the 
Univerſity upon a grant under their ſeal, the acknowledgment'of 
the perſons whoſe names were affixed, convened in their public 
aſſembly, that it was their deed, would have been ſufficient againſt 
them; and if fo, it was ſufficient for this purpoſe. 


Lord KEN VON Ch. J. At the trial a caſe occurred to my recol- 
lection that was brought ſome years ago by Lord Cholmondeley 
againſt a defendant for killing game on Enfield Chaſe, when the 


defendant inſiſted that he was qualified by his ſtation in life, he 


2 being 
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being a doctor of laws; and in order to prove that he was ſo he 
produced in evidence the books from the Univerſity of Oxford 
which contained the act of the corporation conferring the degree. 
I thought that that defendant had been properly adviſed to pro- 
duce ſuch evidence, becauſe it was the beſt evidence of the fact ; 


and I thought that the preſent caſe on the part of the plaintiff was 


deficient in proof, becauſe the ſame ſort of evidence was not given. 
I was of opinion that the diploma proved as it was, and the cer- 


tificate, were inſufficient to prove the plaintiff's allegation that he 


had duly taken the degree of doctor of phyſic. The latter I did 
not conſider as a copy taken from the corporation books, but a 
certificate from certain perſons that there had been ſuch an act 
of the Univerſity conferring the degree. It alſo ſtruck me that 
ſome evidence ſhould have been given that this was the corporate 
ſeal affixed to the diploma. Theſe were the grounds of my opi- 


nion at the trial, and I have heard no arguments to ſatisfy me 


that I was miſtaken, 
GROSE J. In order to prove the averment in the declaration 


that the plaintiff had duly taken his degree of doctor of phyſic, 


the plaintiff produced a piece of parchment with a ſeal affixed to it. 
Now to make that evidence it ſhould be either the original act of 
the corporation conferring the degree, or an examined copy of it. 
As an original act, it ſhould have been proved that the ſeal affixed 
to it was the ſeal of the Univerſity : but no ſuch evidence was 
given. If conſidered as a copy, it ſhould have been compared 
with the original book by the witneſs who produced it. I there- 
fore think that the diploma offered in evidence was not properly 
authenticated either as an original or an examined copy, * 

LAWRENCE J. It is not neceſlary to prove the ſeal of a cor- 
poration in the ſame manner as a ſeal of an individual by producing 
the witneſs who ſaw the ſeal affixed: but when an inſtrument 
having a ſeal affixed to it, purporting to be a corporate ſeal, is 
produced in evidence, it is neceſſary to prove that it is the ſeal 


of the corporation, if there be any doubt about it; otherwiſe any 


inſtrument with a ſeal to it might be produced in court as an in- 


ſtrument ſealed by the corporation. The inſtrument produced in 


this caſe was either the original act, or a copy of it: if it were 
produced as the original act by which the Univerſity conferred the 
degree, the plaintiff ſnould have proved the inſtrument by legal 


evidence. If produced as a copy of the original act, it ſhould 
Vol. VIII. 8 c 
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The goods 
of a ſtranger 
on the pre- 
miſes of an- 
other were 
diſtrained by 
the landlord 
for rent in ar- 
rear; and 
the ſtranger 
was obliged 


to pay the 


rent to re- 
deem them; 
held that 
the ſtranger 
might main- 
tain aſſum p- 
ſit for mo- 
ney paid to 
the uſe of 
the original 
leſſees who 
were bound 
by their co- 
venants to 
the landlord, 
although 


ſome of them had to the NEW"? of the plaintiff before he placed h 
their intereſt to one of their co-leſſees, who was in the 11 the rr aged 


CASES IN TRINITY TERM 
have been proved in the uſual way, as a copy, for the Univerſity 
of St. Andrew could not under their ſeal give evidence that the 
plaintiff” had taken ſuch a degree, Even if it be not neceſſary in 
general for the party to ſhew that he has regularly taken his de- 
gree, in this caſe it was neceſſary becauſe the plaintiff alleged in 
His declaration That he had 18 taken the degree of doctor ; 
of phyſic.“ 

LE BLANC J. It was not ſufficient for the plaintiff merely to 
produce the inſtrument with a' ſeal affixed' to it, without giving 
ſome evidence to ſhew that it was the ſeal uſed by the Univer- 
ſity of St. Andrew. The inſtrument was not of itſelf evidence. 
If it were neceſſary to give in evidence ſome act of the corporation 
in order to prove that the plaintiff had duly taken a degree, the 
deficiency in the evidence here was in not produeing the book 
of the corporation, containing the entry of the degree having 
been conferred, or a copy of that book; and if a copy had been 
produced, it ſhould have been produced as an examined copy. 
Therefore 1 think there was no legal evidence to prove the alle- 


gation in the declaration. 
Rule diſcharged. 


ExaLL againſt ParTRIDGE and Two Others, 


Tuls was an action upon promiſes for money paid, laid out, and 

expended for the uſe of the defendants. At the trial lr 
Lord Kenyon at the fittings after laſt term, it appeared in evidence 
that the three defendants were leſſees of certain premiſes by deed 
from one Welch, to whom they thereby covenanted to pay the rent, 
and that two of the defendants afterwards with the plaintiff's 
knowledge aſſigned their intereſt to Partridge the other co-leflee 
who was a coachmaker; ſubſequent to which aſſignment the 
plaintiff put his carriage upon the premiſes under the care of 
Partridge, where it was taken as a diſtreſs by Welch the land- 
lord for rent in arrear; and the plaintiff in order to redeem it 
was obliged to pay the rent due, taking at the time a receipt from 
Welch's attorney as for ſo much received on account of the three 
defendants. The preſent action was brought to recover that ſum. 
The Plaintiff was nonſuited, on the ann that the action 


ſhould 
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ſhould: have been brought againſt Partridge alone, he being the 1799. 


perſon in the ſole poſſeſſion of the premiſes at the time with the NT" 


knowledge of the plaintiff, who had truſted him only with the __ Go. | 
poſſeſſion of his property, and he alſo being the perſon ultimately 
reſponſible to the other two defendants; and therefore it was ſaid 

that the money muſt be taken to have been paid for his uſe only. 

. Garrow, obtained a rule, calling on the defendants to ſhew cauſe 

why the nonſuit ſhould not be ſet aſide. The action will lie 

againſt all the three defendants, inaſmuch as they were all reſpon- 

ſible to Weleb for the rent, and this was a compulſory payment on 

the part of the plaintiff for their default. If one pay a ſum of 

money for another, which that other was compellable to pay, 

though there be no actual promiſe to repay it, yet the law raiſes 

an aſſumpſit under ſuch circumſtances. Secondly, However the 
aſſignment of their intereſt by two of the defendants to e third 

might vary the reſponſibility as amongſt themſelves, yet ſuch con- 
veyance, to which the plaintiff was no party, cannot be given in 
evidence as between them and a ſtranger in order to ſhift the re- 


ſponſibility from thoſe two to the other. | 


Erſkine ſhewed cauſe, and contended that the plaintiff was not 
entitled to recover, at leaſt in this form of action againſt theſe de- { 
fendants. The action for money paid laid out and expended | 

muſt be founded upon a contract either expreſs or implied. Now | 
here was no expreſs contract; and none can be implied, becauſe no 
man can by any voluntary act of his own make another his 
debtor by paying the debt of that other, without his authority, to | 
a third perſon. The cafe is ſtronger againſt the plaintiff in the 
preſent inftance, becauſe he knew at the time he put his carriage 
on the premiſes that Pariridoe was in the excluſive poſſeſſion of 
them; and therefore he truſted to Partridge alone, on whoſe cre- 
dit the property was placed in a fituation, in which the plaintiff 
was bound to know that it was liable by law to be taken as a diſ- 
treſs for rent, if any were due. When he afterwards paid the rent 
to Welob's attorney, it was for the purpoſe of redeeming his own 
goods which he had before entruſted to Partridge, and for which 
Partridge alone, and not the other two defendants, was reſponſible 
to him; the money therefore was paid for Partridge's uſe, and not 
for heir uſe. The goods were placed on the premiſes for the plain- 
tiff's own convenience, and not for the joint benefit of the defend- 
ants; two of them had no means of peorennng the plaintiff from 
doing 
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doing ſo, and as to them the plaintiff attempts conſequentially to 
bind them by a voluntary act of his own, and to raiſe an implied 
aſſumpſit againſt them. But if that cannot be done directly, it 
cannot be done in this manner indiretly. At any rate therefore 
the plaintiff cannot ſucceed in this form of action: if he can 
recover at all, it muſt be by an action on the caſe. 

Garrow and E/þinaſſe, in ſupport of the 2 inſiſted on the 
grounds before ſtated. 

Lord KENYON Ch. J. Some propoſitions have been ſtated on 
the part of the plaintiff to which I cannot aſſent. It has been ſaid 
that, where one perſon is benefited by the payment of money by 
another, the law raiſes an aſſumpſit againſt the former: but that I 
deny ; if that were ſo, and I owed a ſum of money to a friend and 
an enemy choſe to pay that debt, the latter might convert himſelf 
into mp debtor nolens volens. Another propoſition was that the 
aſſignment from two of the defendants to the third was not evi- 
dence againſt the plaintiff, becauſe he was no party to it : that alſo 
I deny; it ſurely was evidence to ſhew in what relation the parties 


ſtood to this eſtate, I admit that where one perſon is ſurety for 


another, and compellable to pay the whole debt, and he is called 
upon to pay, it is money paid to the uſe of the principal debtor, 
and may be recovered in an action againſt him for money paid, 
even though the ſurety did not pay the debt by the deſire of the 


principal. But none of thoſe points affect the preſent queſtion, 
As the plaintiff put his goods on the premiſes knowing the in- 
tereſts of the defendants, and thereby placed himſelf in a ſituation 


where he was liable to pay this money without the concurrence of 


two of the defendants, I thought at the trial that it was money 
paid to the uſe of the other defendants only; but on that point I 


have ſince doubted, and I rather think that the opinion I gave at 


the trial was not well founded. 


GROSE J. The queſtion is whether the payment made by the 


plaintiff under theſe circumſtances were ſuch an one from which the 


law will imply a promiſe by the three defendants to repay ; I think 
it was. All the three defendants were originally liable to the land- 
lord for the rent; there was an expreſs covenant by all, from which 
neither of them was releaſed ; one of the defendants only being 
in the occupation of theſe premiſes the plaintiff put his goods 
there, which the landlord diſtrained for rent, as he had a right to 
do; then for the purpoſe of getting back his goods he paid the 

*8 | | rent 
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rent to the landlord which all the three defendants were bound to 1799. 
pay. The plaintiff could not have relieved himſelf from the diſ- 1 N 
treſs without paying the rent; it was not therefore a voluntary, 5 . 
but a compulſory, payment; under theſe circumſtances the law _ 
implies a promiſe by the three defendants to repay the plaintiff. 
And on this ſhort ground I am of opinion that the action may be 
maintained. 
LAWRENCE J. One of the propoſitions ſtated by the plaintiff's = 
counſel certainly cannot be ſupported, that whoever is benefited 
by a payment made by another is liable to an action of aſſumpſit 1 
by that other; for one perſon cannot by a voluntary payment 1 
raiſe an aſſumpſit againſt another. But here was a diſtreſs for rent 4 
due from the three defendants; the notiee of diſtreſs expreſſed the 
rent to be due from them all; the money was paid by the plaintiff 
in ſatisfaction of a demand on all, and it was paid by compulſion; 
therefore I am of opinion that this action may be maintained 
againſt the three defendants. The juſtice of the caſe indeed 1s that 
the one, who muſt ultimately pay this money, ſhould alone be 
anſwerable here: but as all the three defendants were liable to the 
landlord for the rent in the firſt inſtance, and as by this payment 
made by the plaintiff all the three were releaſed from the demand 
of the rent, I think that this action may be ſupported againſt all i 
of them. 85 
LE BLANC J. Not having been in court when this motion 
was firſt made, I have not formed on the ſudden a deciſive opinion 
upon this caſe. But at preſent the inclination of my opinion is, 
that this action may be maintained againſt the three defendants, on 
this ground; the three defendants were all by their covenant bound 
to ſee that the rent was paid; by their default in not ſeeing that it 
was paid the plaintiff's goods were diſtrained for a debt due from 
the three detendants to Welch; by compulſion of law he was 
obliged to pay that debt; and therefore I think he has his remedy 
_ againſt the three TY" who by law were bound to pay, and 
who did not pay, this money. 


no 1 BR t. 


Rule abſolute. 
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doing ſo, and as to them the plaintiff attempts conſequentially to 
bind them by a voluntary a& of his own, and to raife an implied 
aſſumpſit againſt them. But if that cannot be done directly, it 
cannot be done in this manner indiretly. At any rate therefore 
the plaintiff cannot ſucceed in this form of action: if he can 
recover at all, it muſt be by an action on the caſe. 

Garrow and £E/þinaſſe, in ſupport of the rule, inſiſted on the | 
grounds before ſtated. 

Lord KENYON Ch. J. Some propoſitions have been ſtated on 
the part of the plaintiff to which I cannot aſſent. It has been ſaid 
that, where one perſon is benefited by the payment of money by 
another, the law raiſes an aſſumpſit againſt the former: but that I 
deny; if that were ſo, and I owed a ſum of money to a friend and 
an enemy choſe to pay that debt, the latter might convert himſelf 
into mp debtor nolens volens. Another propoſition was that the 
aſſignment from two of the defendants to the third was not evi- 
dence againſt the plaintiff, becauſe he was no party to it: that alſo 
J deny; it ſurely was evidence to ſhew in what relation the parties 
ſtood to this eſtate, I admit that where one perſon is ſurety for 
another, and compellable to pay the whole debt, and he is called 
upon to pay, it is money paid to the ule of the principal debtor, 
and may be recovered in an action againſt him for money paid, 
even though the ſurety did not pay the debt by the deſire of the 


principal. But none of thoſe points affect the preſent queſtion, 


As the plaintiff put his goods on the premiſes knowing the in- 
tereſts of che defendants, and thereby placed himſelf in a ſituation 
where he was liable to pay this money without the concurrence of 
two of the defendants, I thought at the trial that it was money 
paid to the uſe of the other defendants only; but on that point I 
have ſince doubted, and I rather think that the opinion I gave at 
the trial was not well founded. | 


GRosE J. The queſtion is whether the payment made by the 
plaintiff under theſe circumſtances were ſuch an one from which the 
law will imply a promiſe by the three defendants to repay ; I think 
it was. All the three defendants were originally liable to the land- 
lord for the rent ; there was an expreſs covenant by all, from which 
neither of them was releaſed ; one of the defendants only being 
in the occupation of theſe premiſes the plaintiff put his goods 
there, which the landlord diſtrained for rent, as he had a right to 


do; then for the purpoſe of getting back his goods he paid the 


* 3 rent 
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rent to the landlord which all the three defendants were bound to 
pay. The plaintiff could not have relieved himſelf from the diſ- 
treſs without paying the rent; it was not therefore a voluntary, 
but a compullory, payment; under theſe circumſtances the law 
implies a promiſe by the three defendants to repay the plaintiff. 
And on this ſhort ground I am of opinion that the action may be 
maintained. 

LAWRENCE J. One of the propoſitions ſtated by the plaintiff's 
counſel certainly cannot be ſupported, that whoever is benefited 
by a payment made by another is liable to an action of aſſumpſit 
by that other; for one perſon cannot by a voluntary payment 
raiſe an aſſumpſit againſt another. Put here was a diſtreſs for rent 
due from the three defendants; the notice of diſtreſs expreſſed the 
rent to be due from them all; the money was paid by the plaintiff 
in ſatisfaction of a demand on all, and it was paid by compulſion; 
therefore I am of opinion that this action may be maintained 
againſt the three defendants. The juſtice of the caſe indeed is that 
the one, who muſt ultimately pay this money, ſhould alone be 
anſwerable here: but as all the three defendants were liable to the 
landlord for the rent in the {:rſt inſtance, and as by this payment 
made by the plaintiff all the three were releaſed from the demand 
of the rent, I think that this action may be ſupported againſt all 
of them. 

Le BLANC J. Not having been in court when this motion 
was firſt made, I have not formed on the ſudden a deciſive opinion 
upon this caſe. But at preſent the inclination of my opinion is, 
that this action may be maintained againſt the three defendants, on 
this ground; the three defendants were all by their covenant bound 
to ſee that the rent was paid ; by their default in not ſeeing that it 
was paid the plaintiff's goods were diſtrained for a debt due from 
the three detendants to Welch; by compulſion of law he was 
obliged to pay that debt; and therefore I think he has his remedy 
againſt the three perſons who by law were bound to pay, and 
who did not pay, this money. 

Rule abſolute, 
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The King again// The COMMISSIONERS OF OEWERS 
for the Weſtern Diviſion of the County of 


90127 /er. 


4 ap was a rule calling on the defendants to ſhew cauſe why a 
writ of certiorari ſhould not iſſue directed to them, to remove 
into this court all and ſingular orders made by them for the erec- 
tion of a new ſea-wall in the pariſh of Huniſbill. The order 
objected to was made by the commiſſioners at a ſpecial ſeſſion 
holden on the 22d of January laſt, directing a new ſea- wall to be 
conſtructed of 486 yards in length in Aunt/pl/ pariſh, and order- 
ing a rate to be made on all perſons occupying or intereſted in the 
lands throughout the level that had been affected by inundations 
or might be prejudiced by the want of a ſufficient ſea-wall there. 
In the affidavits in ſupport of this rule it was ſtated that from 
time immemorial until the ſame was thrown down a ſea- wall ſtood 
on the ſpot and in the line on which the new wall is direQed to be 
built. That the particular perſons applying for this rule, having 
lands in the level, never were, nor were the perſons under whom 
they claim, rated to the repairs of the old ſea-wall in the room of 
which the new ſea-wall is ordered to be built; that the level of 
Huniſpill never was rated to the repairs of the old ſea- wall, but the 
ſame was always repaired and rebuilt from time to time as occaſion 
had required by the owners and occupiers of certain particular lands 
in the level, and that the ſea-wall had always been for that pur- 
poſed marked out and divided into certain diſtinct allotments cor- 
reſponding with the number of perſons and with the number of 
diſtinct portions of land of which they were reſpectively owners 
and occupiers and in reſpect of which they had been uſed to repair 


the ſame. That the old ſea-wall was in the courſe of the laſt 


winter thrown down by a ſtorm. 
Theſe facts were not queſtioned on the other ſide: but it was 


ſtated in the affidavits, filed in anſwer to the rule, that about ſeven 
years ago the waves of the ſea in the Brito! Channel ſuddenly and 
unavoidably broke through a neck of land on the weſtern fide of 
the river Perrot, (on the eaſtern {ide of which the ſea-wall in 
queſtion ſtands) which has been gradually increaſing, through which 
the ſea has for a year and an half entered the river oppoſite to part 


of the old ſea-wall. That on the 1oth of September laſt and for ſome. 
time 
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time before the wall had been in more complete repair than for- 
merly. That on the 11th of September a molt violent ſtorm aroſe 
accompanied by an extraordinary high tide, by which the ſea was 
driven through the new channel directly againſt the ſea-wall with 
much greater violence than could have happened if the new 
channel had not been formed. That by force of the waves &c 
the ſea-wall was damaged in an extraordinary manner, it having 
been in many parts totaily broken down and deſtroyed of the 
length of twenty feet each; that the waves alſo broke over other 
parts of the wall ſeven or eight feet in heighth, and drove a boat 
ſeveral hundred yards on the ſhore, That the formation of the 
new channel and the damage done to the old wall were inevitable, 
and could not have been prevented by the perſons who had been 
accuſtomed to keep the old wall in repair; and that ſuch damage 
did not happen through their default or neglect. That the new 
channel is now increaſed to the breadth of half a mile and the 
depth of 17 feet, and that ſhips have lately frequently paſſed 
through it. That to prevent the overflowing of the ſea, it became 
abſolutely neceſſary to raiſe new works of a different and more 
expenſive conſtruction, which coſt about 3ooc/l.; a ſum zo times 
as much as would be neceſſary to rebuild the old wall. 

Gibbs and Dampier now ſhewed caule againſt this rule; and re- 
lied on Callis on Sexwers 146, Keightley's caſe, 10 Co. 1 39, a., and 
the caſe of The He E:y, 10 Co. 141., to ſhew that if the banks 
be deſtroyed by any extraordinary tide or by tempeſt without any 
default in the party, who was bound to repair them, the expence of 
repairing mult be borne by the level. In Callis 146 it is ſaid If 
the ſea at the ſpring tides, or at extraordinary caſual ſwelling tides 
or floods, have broked own the fences and overthrown the banks, 
and drowned the country, without any default in the party who 
was tied to have repaired the ſame, the level ſhall in this caſe make 
up the breach ; for things which happen extraordinarily by the ſea 
or great waters, which neither policy of man could prevent nor 


induſtry or force could reſiſt, are counted inevitable.” They alſo 


referred to Callis 104, to ſhew that if an old wall or bank be 
thrown down by tempeſt, the commiſſioners may order another to 
be erected, even in a different form if neceſſary. 
Burrough, who was to have argued in ſupport of the rule, ad- 
mitted that the authorities referred to were deciſive againſt him. 
Lord KEN VON Ch. J. To be ſure the law is ſo; and there- 
fore we ought not to grant a certiorari to remove the proceedings 


below. 
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below. The preponderance muſt be very ſtrong againſt the pro- 
priety of an order of commiſſioners of ſewers to induce us to re- 
move it here. It has been frequently ſaid that no certiorari 
ought to be granted to remove a poor rate, left the poor ſtarve 
in the mean time. There is almoſt as ſtrong a reaſon againſt re- 
moving ſuch an order as the preſent, leſt in the mean time the 


whole country be inundated. 


Rule diſcharged. 


er Curiam, 


The King againff Benjamin FLowER. 


HE defendant was this day brought before the Court by vir- 
ftue of a writ of habeas corpus direted to the keeper of 
Newgate, who returned the following warrant of commitment 
by the Houſe of Lords as the cauſe of the defendant's impriſon- 
ment. Die Veneris 3? May, 1799. The Serjeant at Arms ac- 
quainted the Houſe that Benjamin Flower had ſurrendered himſelf 
and was in his cuſtody ; whereupon he was ordered to be brought 
to the bar, and being brought. to the bar accordingly, he was in- 
formed of the complaint made againſt him of his having printed 
and publiſhed a libel upon the Right Reverend Richard Lord 
Biſhop of Landaſf a member of this Houſe in the paper intitled 
« The Cambridge Intelligencer” Saturday April 20th, 1799; and 
the ſaid paper was ſhewn to him; and the ſaid Benjamin Flower 
having been heard as to what he had to fay in anſwer to the ſaid 
complaint, and having acknowledged himſelf to be the printer and 
publiſher of the ſaid paper ſo complained of, and alſo that he was 
the ſole proprietor of the ſame, he was directed to withdraw: 
then the ſame paper was again read; moved to reſolve by the Lords 


ſpiritual and temporal in parliament aſſembled that Benjamin Flower 


of Cambridge printer having preſumed to publiſh a libel on the 
Right Reverend Richard Lord Biſhop of Landaff a member of this 
Houſe in the paper intitled “ The Cambridge Intelligencer” Satur- 
day April 20th 1799, is guilty of a high breach of the privileges 
of this Houſe ; which being objeQed to, after debate, the queſtion 
was put therenpon, it was reſolved in the athrmative; moved to 
reſolve by the Lords ſpiritual and temporal in parliament aſſembled 
that Benjamin Flower of Cambridge printer do for his ſaid offence 


pay a fine to his Majeſty of 1007., and that he be committed pri- 
4 ſoner 
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ſoner to Newgate for the ſpace of fix months, and until he pay the 1799. 
ſaid fine; the queſtion was put thereupon; it was reſolved in the 
| , 3 : The King 
affirmative. Ordered that the Serjeant at Arms attending this again 
Houle his deputy or deputies do forthwith convey the body of the N 


ſaid Benjamin Flower to the priſon of Newgate to be kept in ſafe 


cuſtody for the ſpace of fix months and until he pay the ſaid fine. 
Geo. Roſe Cler. Parl.“ 


Clifford moved that the defendant might be diſcharged, on the 
ground of the illegality of the warraat of commitment in ſeveral! 
reſpects. Firſt, The Houle of Lords have no juriſdiction to im- 
priſon any one beyond the term of their ſeſſion: whereas this 
commitment is for {1x months abſclutely, which may extend be- 
vond that term. Secondly, They have no power to fine, Third- 
ly, They have no power to puniſh either by fine or impri- | 
ſonment any commoner, not an officer of their Houle, for any | 
contempt committed out of the Houſe, ſuch offence being tri- 
able by the Courts of common law, Firſt; Mr. Juſtice Black/?one 
in his chapter upon commitment and bail (a) lays down the 
poſition generally, that this Court has power to bail in all caſes, 
except .caſes of impriſonment by either Houſe of Parliament fo 
long as the ſeſſion laſts. This neceſlarily excludes the idea of ei- 
ther Houſe having power to impriſon beyond that period. In 
Fitton's caſe(b), which was the ſubject of much controverſy in the 
Houſe of Commons reſpecting the juriſdiction of the Houſe of 


Lords to fine and impriſon by their own authority in a fimilar caſe 
of libelling a peer, Mr. Solicitor-General Finch (afterwards Lord 

ottingham) denied the power of the Lords to impriſon in any 
caſe beyond the ſeſſion. If the line be not drawn there, an im- 
priſonment under the order of the Houſe of Lords may be extend- 
ed to an indefinite length of time (c), unlefs this Court interfered. 
And the ſame objection would apply to this power as was formerly 


(a) 4 Blac. Com. 299, 390. | « Lordſhips laſt,” &c, This ſpeech is in- 
(6) Vid. Hargrave's Preface to Lord | troduced by Mr. Grey with an obſervation 
Hale Treatiſe on the Juriſdiction of the that the arguments uſed by Mr, Offcy were 
Lerds' Houſe of Parliament, 99 &c. 108 &s. the ſame as had formerly been uſed by the 
Vid. Mr. Offley's ſpeech in 1 Grey's Parl. De- Solicitor-General Finch on the ſame occa- 
bates 103. ** The Court (ſays he, ſpeaking lion. 
of the incongruity of contending for the (c) Vid. Lord Danby's cafe, 2 Cr. Tr. 759, 


power of the Houſe of Lords to impriion be- who being left in cuſtody after the ſeſſion 
yond the ſeſſion in any caſe) ** to die, and | Was bailed by B. R. to appear in the Houſe 
yet the contempt to lait longer than their of Lords ig the next ſeſſion of Parliament. 
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urged by Lord Coke to the indefinite power of the crown to com- 
mit by it's own authority. Vid. 8 Parham, Hift, 61. It is of 
great importance to the ſubject that when the Houſe of Lords ex- 
ceed their juriſdiction by an illegal commitment this Court ſhould 
have the power of correcting it by releaſing the individual, other- 
wiſe there mult be a failure of juſtice. But no permanent miſchief 
can enſue from the exerciſe of ſuch a power by the judges of the 
courts of common law, becauſe in caſe of their exceeding their 
authority they are puniſhable by impeachment. Secondly, As to 
the power of the Lord's Houſe to fine; Lord Cole (a) in the firſt 
conference between the two Houſes on the petition of right ſaid 
that the King could only fine by his judges in curia, and not in 
cameri, which excludes any power of fining in any other body. 


Such a power could only be derived from the crown; and it ap- 


pears fully throughout Lord Zale's Treatiſe on the Furiſdiftion of 
the Houſe (b) of Lords, and Peiyt's Jus Parliamentarium, that the 
Houſe of Lords of themſelves were never inveſted with ſuch a 
juridical power: coram Rege et conſilio and coram Rege in Par- 
liamento were expreſſions denoting the power of the crown ex- 


erciſed through the medium of the council at the Houſe of Lords 


in contradiſtinction to the ſame power exerciſed through the me- 


dium of the Courts of Law. Neither can ſuch a power of fining 


exiſt with the now acknowledged principle of the conſtitution, 


that the Houſe of Lords have no original juriſdiction either civil 


or criminal, and there can be no power of fining except by a 
Court of Record (c): whereas the proceeding in queſtion is by the 
Lords in their legiſlative, and not in their judicial, capacity; for 
their judicial capacity is confined to caſes of error from other 
courts. In the caſe of the King v. The Counteſs of Arundel (d), 


the Journals of the Houſe of Lords are faid to be no records ; 


and yet the entry on the Journals can be the only authority for 


levying the fine on the defendant. Neither does there appear any 
reaſon why the Lords“ Houle ſhould -exerciſe the power of fining 
any more than the Houſe of Commons, who do not pretend to 
any ſuch authority{e). Thirdly, Admitting the power of the 
Lords as a Houſe of Parliament to commit for contempts commit- 

(a) Vid. 7th vol. Parliamentary Hiforz, ) Godfrey's caſe 11 Rep. 43/b; Groenwelt v. 
421. | . Buravell, Salk. 200, © 

(3) Vid. Chap. I, 2, 3 4 and To (d) Hob. 110. 

(e) Griefley's caſe, & Rep. 38, b. Beecher's | (e) Vid. Hargrave's Preſace 36. 
caſe, ib, 60, 6; Dr. Ben am's eaſe, ib, 120. 


ted 
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ted in their preſence or for offences committed by their own mem- 
bers or officers, as ſuch, yet they have no power to puniſh a com- 
moner for a common law oifence. Here the commitment is not 
ſtated to be for a contempt-or breach of privilege generally, but 
ſpecially for a libel upon the Biſhop of Landa, a member of the 
Houſe. So far back as the 4th year of Edward III. the Houſe 
of Peers having fat in judgment upon certain perſons, Peers and 
Commoners, for the murder of Zdward the Second, with reſpect 
to the latter the Houſe entered a ſolemn proteſt upon the roll that 
it ſhould not be drawn into a precedent in future; it being ſtated to 
be againft the law of the land that they ſhould adjudge any others 
than their Peers. Lord Hale (a) in his comment thereon con- 
cludes to the ſame effect, and obſerves that though the caſe then 
before them was a judgment of death, yet the tenor of the de- 
claration made by the Houſe is general. The above entry on 
the Rolls of Parliament has by many been conſidered as having 
the authority of a ſtatute (5); and it was ſo declared by the Judges 
on a queſtion put to them by the Houſe of Lords on the impeach- 
ment of Sir A. Blair and others in 1 689 (c). But the ſame 
principle has been abundantly recogniſed in various aQs of Par- 
liament; 9 Hen. 3. ft. 1. c. 29. 5 Za. 3. c. 9. 25 Ed. z. f. ;. 
c. 4. 28 Ed. 3. c. 3. and 42 Ed. 3. c. 3. which are referred 
to in the petition of right, 3 Car. 1. The reſult of all theſe is 
that no perſon ſhall be attached by his perſon or diſſeiſed of his 
property but by the judgment of his Peers, the late of the land, or 
by due proceſs of law. Now the phraſe of © per legem terrz” in 


Magna Charta was explained by the Judges in the caſe of Briag- 


man v. Holt (d) to refer only to ſuch caſes as are not triable © per 


e judicium parium.” The 1 Hen. 4. c. 14., which took away” 


appeals of treaſon and miſdemeanors in Parliament at the ſuit of 
-private perſons, muſt be taken in a more enlarged ſenſe than 
what is now underſtood by © appeals;“ for at that time the Houſe 
of Lords claimed original cognizance of. all cates; and in Lord 
Clarendon's caſe(e) the word appeal in that ſtatute is ſtated to mean 
the ſame as accuſation, from the French word appeller. Some in- 
ſtances occurred previous to the Revolution, where the Lords hav- 
ing exerciſed the power of trying Commoners for offences cog- 


(a) Vid. Hale's Juriſdiction of the Houſe (c) 24 vol. of the Lords? Journzls 264. 


of Lords 91. 3 | | (4) Vid. Show, P. C. 124., and Har- 
(b) 2 Infl, 50. Cotton's Nr. 7, Sheav. P. grawe's Preface 184. 187. 
nin 4 (e) 2 Hate Thall 556. 
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nizable by the Courts of common law, their juriſdiction was re- 
ſiſled by the Houſe of Commons, and the Lords ſubmitted. In 
the year 1667 Mr. Fition (a), having been proceeded againſt be- 
fore the Lords tor a libel on the Lord Gerard, was on the ground 
of breach of privilege tined 500/7. and ordered to be impriſoned 
till he ſhould produce one Granger, whole name was to the libel, 
and was alſo bound to find ſureties for his life: whereupon be 
petitioned the Houſe of Commons for redreſs, who, upon the re- 
port of a committee to whom the matter was referred that the 
_ queſtion of juriſdiction was fit to be argued at the bar of the 

Houſe, appointed a day accordingly, and at the ſame time ap- 
pointed a committee (amongſt whom were the Solicitor-General 
. Finch, Serjeant Maynard, Mr. Vaughan, and Mr. Prynne,) to in- 
quire into the precedents : but it does not appear what the Houſe 
finally did upon the matter. The ſame queſtion however aroſe 
very ſoon after in the-caſe of Skinner v. The Eaſt India Company(b). 
It is true that in it's inception was an attempt in the Houle of 
Lords to exerciſe original juriſdiction in a ci caſe, and to give 
damages by their own authority to the party grieved: but.inci- 
.dentally their criminal Juriſdiction came into. queſtion, For the 
Lords having adjudged the. E India Company to pay 5000/7, as 
a compenſation to S{zzmer for the injury to his property complain- 
ed of, the Company preſented a petition to the Commons com- 
plaining of the proceedings of the Lords; which petition being 
acknowledged by Sir Samuel Barnardliſlon, the Deputy Governor, 
and others, the Commons appointed a committee of examination 
compoſed of Mr. Solicitor-General F:nch and all the gentlemen of 
the long robe, who reported three ſtrong reſolutions agairiſt the 
juriſdiction of the Lords; and the ſame was alſo denied in the de- 
bate by Serjeant Maynard, Sir Robert Athins, Sir Robert Thurland, 
afterwards a Baron of the Exchequer, and Mr. Vaughan, afterwards 
the Lord Chief - Juſtice of C. P. whereupon the Commons com- 
mitted Sinner for a breach of priviicge ; and afterwards declared 
that whoever ſhould be aiding in the execution of the order of 
the Lords ſhould be deemed a betrayer of the rights and liber- 
ties of the Commons of England, and an iniringer of the privi- 
Jeges of the Houle of Commons. In return the Lords voted the 
_ petition. of Sir John Barnerai//cn a breach of privilege, and. or- 


(a) Vid. Hargrawe's Preſace 991 (C) VV. 103. 


dered 
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dered him to pay a fine of 300 J., and to be impriſoned till it 


was paid. The Parliament was immediately adjourned by order of 
the King, and before their next meeting it appeared that an entry 


had been made in the office of the auditor of the receipt of the 


Exchequer as if the fine had been paid by Sir 7 Barnarai/lon, 
which gave an appearance of ſubmiſſion to the ſentence of the 
Lords; but on the next meeting of the Commons, they examined 
Sir Samuel, and diſcovered that the whole was a contrivance, he 
having been liberated without payment of the fine. This ſhews 
that the Houſe of Lords were conſcious of the illegality of their 
proceedings, and that they had not the power which they aſſum- 
ed, but wiſhed to lay a foundation for claiming it in future by 
procuring a falſe entry to be made of the payment of the tine. 
The diſpute was then put a ſtop to by the King's prorogation ; 
and finally both Houſes agreed to expunge from their Journals all 
matters relating to the buſineſs between S4inner and the Laſl India 
Company, ſo that in the reſult the Lords abandoned their preten- 
ſons. There was another inſtance in 1676 where the Houſe of 
Lords fined Dr. Carey (a) 1000/7., and committed him till payment, 
for a contempt in not anſwering before them as to his knowledge 
of the writer of a certain pamphlet reſpecting the long prorogation 
of the Parliament operating as a diſſolution of it. The matter was 
taken up in the Houſe of Commons, but finally went off under 
the idea of obtaining better information. The true reaſon how- 
ever ſeems to have been that the Commons having ſo lately pro- 
miſed the King to end the diſpute with the Lords on the ſubject 
of their juriſdiction were unwilling to take it up again in the 
inſtance of a man, whoſe offence was as much a libel upon 
themſelves as on the.other Houſe of Parhament. Nothing there- 
Fore can be concluded from this. (He alſo referred to the fourth 
reſolution of the Lords in 1628, relative to the petition of right. 
Lords' Journals 25th April 1628.) Thus the queſtion ſtood be- 
fore the Revolution : but for a long period after that event the 
practice of the Houſe of Lords affords the ſtrongeſt argument to 
ſhew what was deemed to be the legal and regular courſe of pro- 
ceeding in theſe caſes. The firſt caſe which occurred was on the 
publication of a libel on the Trinity, which the Lords (5) on 3d 
January 1693 voted ſhould be burned by the common hangman, 


(a) Vid. Hargrave's Pre face 161. and 4 (5) 15 vol. Lords? Journals 332, 
Grey's Parl. Deb. 165 to 173. | 
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and ordered that the Attorney-General ſhould proſecute the au- 
thor according to law. Next came the caſe of Bridgman v. Holl(a), 
where upon a trial at bar in the Court of King's Bench the judges 
refuſed to ſeal a bill of exceptions under ſome objection to the 
correctneſs of the ſtatement in point of fact; on which a petition 
was preſented to the Lords in 1693, complaining of the Judges 
in that reſpect: the Judges put in an anſwer objeQting to the 
Lords taking cognizance of the complaint as being in the nature 
of an original ſuit, charging them with a crime, and ſo altogetber 
improper for the examination of the Lords, as not being any more 
triable by them than every information for breach of any ſtatute late; 
which matters are by the common law and juſtice of the land of com- 
mon right to be tried by a jury. Aﬀter argument for ſeveral days 
at the bar of the Houſe the reſult was that the parties complaining 
had leave to withdraw their petition, This was in effect a com- 
plete abandonment. of that claim of juriſdiction by the Lords. On 
the authority of that precedent the Lords continued to act down 
to 1704., of which ſeveral inſtances occur in their Journals. In 
1702 (b) Dr. Drake's “ Hiſtory of the laſt Parliament“ was voted 
a libel, and the Attorney-General ordered to proſecute the author. 
In 1707 (c) © Remarks on Dr. Friend's Account of Lord Peter- 
borough's Conduct in Spain“ &c., publiſhed by Mr. King /ton, was 
voted a libel, and the Attorney-General ordered to proſecute the 
publiſher ; but Xingſton himſelf was diſcharged by the Lords. In 
1719(d) Hall's * Sober Reply” &c. was voted blaſphemous, and 
ordered to be burned by the common hangman, and the Attorney- 
General ordered to proſecute ; but the author was afterwards diſ- 
charged on entering into recognizance to appear in the Court of 
King's Bench the firſt day of the next term to anſwer ſuch in- 


formation as might be exhibited againſt him. In 1720 (e) a pa- 


per was voted a libel on the poor Proteſtants in the Palatinate 
and upon the conduct of his Majeſty and the other Proteſtant pow- 


ers in their favour; on which it was ordered that the King be ad- 


dreſſed to direct a proſecution againſt the author printer and pub- 
liſher. In 1740 a motion having been made in the Houſe 


of Lords to remove Sir Robert Walpole from his office, which was 


negatived, the Houſe reſolved that any attempt to puniſh an in- 


(a) Vid Hargrave's Preface 184. (4) Ib. 21 vol. 231, 242. 
(5) 17 vol. of Lords? Journals 122, 3. (e) 1b. 344. 


(c tb, 18 vol. 4 30» | 
dividual 
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dividual without hearing him in his defence &c. was againſt the 1799. 
law of Parliament &c.; and though a proteſt ſigned by thirty-one 4 pe 
Lords was entered to that reſolution, yet they did not deny the g 
truth of the propoſition, but only the application of it (a). In 2 
1750 (6) the Heut voted a paper intitied * Conſtitutional Due 

rie &c. to be a libel on the King laws and conſtitution, and 

after a conference with the Commons on the ſubject addreſſed the 

King to give orders for diicovering the author and publiſher, 

and bringing them to condign puniſhment. In 1763 (c)“ The 

« Eſſay on Woman,” which was publiſhed with the name of Dr. 
Harvurton, a member of the Houſe, affixed, was voted a libel and 

a breach of privilege; yet after receiving proof that Mr. Wilkes 

was the author, the Lords only addreſſed the King to direct a pro- 

ſecution. That caſe is in all reſpects like the preſent. In the | 
ſame year (4) * The North-Briton, No. 45, another publication 
of Mr. Willies, was voted a libel by the Lords, and on a con- 

ference between the two Houſes, the reſult was to order it to be 

burned, and to addreſs the King to direct a proſecution againſt 

the author. A ſimilar proceeding took place in 1764. As to 

all the caſes ſince that period where the Houſe of Lords have ex- 

erciſed the juriſdiction now complained of, they have been caſes 
ſubmitted to by the parties, and are not therefore entitled to the 

ſame weight as thoſe caſes where the parties having reliſted the 

Houle have acquieſced. It is true that for contempts committed 

before either Houle of Parliament, or by it's members or officers, 

as ſuch, they have a power of committing, as was ſaid by Lord 

Chief Juſtice De Grey in Braſs Cro/by's caſe (e), the reaſon of which 

is there truly given by him, that contempts can only be puniſhed 

by the Court or juriſdiction before which they are committed, or 

dy ſome ſuperior Court; and therefore as there is no Court ſupe- 

rior to the Houſes of Parliament, it follows that in order to pro- 

tect their authority they muſt have the power to commit ia ſuch 

caſes. But that does not apply to a caſe like the preſent, where 

it appears upon the face of the warrant returned that the party 

was committed for a common law oftence, for which he is puniſh- 

able by the ordinary Courts. In the act of the 16 Car. 1. c. 10., 

for aboliſhing the Court of Star- chamber, one of the reaſons ſtated 


(a) Vid. Commons Journ. 13th Fed, (c) 30 vol. 415, 420, 
1740, and 3 vol. of the Collection of King's (4) J. 425. 
Speeches and Lords” Proteſts, p. 385. le) 3 Wil}. 198. 

(hb) 27 vol. 478. | 
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1799. is that all matters examinable before them may have their proper 
-+ 5 "296 remedy and redreſs and their due puniſhment and correction by 
| Erol the common law of the land, and in the ordinary courſe of juſtice 

elſewhere. In Lord Shafteſbury's caſe/a) it was taken for granted 
that the Houſe of Lords could not commit even one of their own 
members for a contempt committed out of the Houſe; and that 
caſe was diſtinguiſhed from others, becauſe he was a member, 
and the contempt was committed in the face of the Houſe, It is 
not enough in this caſe for the Court to refuſe to give relief merely 
becauſe the Houſe have voted this a breach of privilege; for if 
that were ſo, they might extend their juriſdiction over every of- 
fence by voting it a breach of privilege. And in 1704, pending 
the proceedings in Parliament on the caſe of Aſhby v. White, the 
Lords came to a reſolution (5) that neither Houſe of Parliament 
had a power to create new privileges to themſelves not warranted 
by the known laws and cuſtoms of Parliament. Now here is an 
attempt to convert'a common law offence into a breach of privi- 
lege. If this were to prevail, great injuſtice might enſue; for the 
puniſhment inflicted by the Houſe will be no bar to a proſecution 
for the ſame offence at common law; and thus the defendant may 
be puniſhed twice for the ſame offence, which is contrary to law 
and juſtice and the principles of the conſtitution. Or it may hap- 
pen that on a trial upon an information or indictment for the 
ſame offence the defendant may be acquitted by a jury of the 
country; and thus there would be two contradictory judgments 
on the ſame ſubject ; or if convicted and the record removed by 
error into the Upper Houſe, the ſame Juriſdiction by which the 
defendant had been before puniſhed would have either to pro- 
nounce a contradictory judgment by declaring that the ſame writ- 
ing ſet out on the record was no libel which they had before ad- 
Judged to be a libel, or they would have to confirm the conviction 
and judgment, and thus by their own authority adjudge the de- 
fendant to ſuffer a ſecond puniſhment for the ſame offence; in 
either event the appeal would be to the ſame Court of error 
which had prejudged the cauſe, a thing unheard-of in our juriſ- 
-prudence. The mode of proceeding alſo in this ſummary man- 
ner is highly unjuſt : the defendant had no opportunity of making 
his full defence to the charge, or of calling any witneſſes in that 
behalf; but on the mere acknowledgment by him that he was the 


(2) 2 St, Tr, 615, (J) 17 vol. of Lords' Journals 698 &c. 703+ 
printer 


IN THE THIRTT-NMNTI YEAR OF GEOR OCE 111, 


printer and publiſher of the newſpaper, in which the paragraph 
complained of was contained, he was convicted of the whole' 
charge: whereas the mere printing or publiſhing a paper does not 
ſubject the party to conviction and puniſhment, as for publiſhing 
a libel, unleſs it be found that he publiſhed it with a. libellous in- 
tent, a fact peculiarly proper for the deciſion of a jury. | 
Lord KEN TON Ch. J. If we entertained any doubts on this 

ſubjeR, it would be unbecoming in us to ruſh to a ſpeedy deciſion 
without looking through all the caſes cited-by the defendant's coun- 
ſel: but not having any doubts, I think it beſt to diſpoſe of the 
caſe at once. The caſes that have been referred to are all collected 
in Lord Zales Treatiſe on the Furiſdiftion of the Lord, Houſe of 
Parliament and that valuable preface to it publiſhed by Mr. Har- 
grave: but mn the whole of that publication the defendant's counſe! 
has not found one caſe applicable to the preſent. This is one of 
the plaineſt queſtions that ever was diſcuſſed in a court of law. 
Some things however have dropped from the learned counſel that 
require an anſwer, Firſt, it is ſaid that the Houſe of Lords is not a 
court of record: that the Houſe of Lords when exercifing a legiſlative 
capacity is not a court of record is undoubtedly true, but when ſit- 
ting in a judicial capacity, as in the preſent caſe, it is a court of record. 
Then it was objected that the defendant was condemned without 
being heard in his defence: but the warrant of commitment fur- 
niſhes an anſwer to that; by that it appears that“ he was informed 
of the complaint made againſt him &c,” and having been heard as 
to what he had to ſay in anſwer to the ſaid complaint” &c. he was 
adjudged “ guilty of a high breach of the privileges of the Houſe” &c. 
So that it clearly appears that he was heard in his defence, and had 
the ſame opportunity of calling witneſſes that every other defendant 
has in a court of juſtice. Then inſinuations are thrown out againſt 
the encroachments by the Houſe of Lords on the liberties of the 
ſubject: but the good ſubjects of this country feel themſelves pro- 
teſted in their liberties by both Houſes of Parliament. Govern- 
ment reſts in a great degree on public opinion; and if ever the 
time ſhall come when factious men will overturn the government 
of the country, they will begin their work by calumniating the 
courts of juſtice and both Houſes of Parliament. The ground of 
this proceeding is that the defendant has been guilty of a breach of 
. privileges of the Houſe, and a contempt of the Houſe. This claim 
of right to puniſh by fine and impriſonment for ſuch an offence 
is not peculiar to the Houſe of Lords; it is frequently exerciſed by 
this and other courts. of. record, and that not merely for contempts 
Vol. VIII. 40 committed 
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committed in the preſence of the Court; one inſtance of which 
| was that. of Mr. Beardmore (a), under-ſheriff of Middleſex, for a 
contempt of the Court in not executing part of the ſentence pro- 
nounced on Dr. Shebbeare. And that caſe anſwers another oh. 
: jection, ſtrongly inſiſted upon by the defendant's counſel here, 
that if the party accuſed can be puniſhed in any other manner this 
mode of trial and puniſhment cannot be reſorted to; for there 
Mr. Beardmore might have been indicted, but yet he was attached, 
examined upon interrogatories, and fined and impriſoned. Again, 
it is objected that the Houſe of Lords cannot impoſe a fine for 
ſuch an offence : but this' and other courts of record have the 
power of fining in this ſummary manner; and why ſhould not the 
Houſe of Lords have the ſame power of impoſing a fine for a con- 
tempt of their privileges? Then ſeveral inſtances were alluded to, 
where the Houſe did not chooſe to exerciſe this privilege, but di- 
rected proſecutions to be inſtituted in the courts of law: the ſame 
obſervation might equally be made on the proceedings of this Court, 
who have ſometimes directed indictments to be preferred: we are 
not therefore to conclude that the Houſe of Lords has not the 
power of infliting this puniſhment from the circumſtance of it's 
not exerciſing it on all occaſions. When Lord Shafteſbury's caſe 
came on there were ſome perſons who wiſhed to abridge the pri- 
vileges of the Houſe of Lords: but Mr. Serjt. Maynard was one 
of thoſe who argued in ſupport of their privileges, and he ſurely 
was not capable of concurring in any attempt to infringe the li- 
berties of the people. It has been ſaid however that though many 
inſtances are to be found in which the Houſe of Lords has in point 
of fact exerciſed this power, whenever that power has been reſiſted 
it has been reſiſted with effect; from whence it is inferred that the 
Houſe of Lords has not the authority which it aſſumes : but in 
this caſe I may avail myſelf of the ſame argument in favor of it's 
Juriſdiction, for no caſe has been found where it has been holden 
to be illegal in the Houſe of Lords to fine and impriſon a perſon 
| guilty of a breach of privilege. We were bound to grant this 
habeas corpus : but having ſeen the return to it, we are bound to 
remand the defendant to priſon, becauſe the ſubject belongs ad 
aliud examen. There is nothing unconſtitutional in the Houſe of 
Lords proceeding i in this mode for a breach of privilege, and unleſs 
we with to afliſt in the attempt that is made to overſet the law of 
parliament and the conſtitution, we muſt remand the defendant. 


(a) Vid. 2 Burr, 792, | 
GROSE 
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Gos. This queſtion is not new; it has frequently been 1799. 
conſidered in courts of law, and the principles diſcuſſed to-day and . 
the caſes cited were examined not many years, and the reſult again/ 
is very ably ſtated by Lord Ch. Juſt. De Grey in 3 Mi 199. OE 
„When the Houſe of Commons (and the ſame may be ſaid of 
the Houſe of Lords) adjudge any thing to be a contempt or a 
breach of privilege, their adjudication is a conviction, and their 


DP 


commitment in conſequence is execution; and no Court can diſ- 
charge or bail a perſon that i is in execution by the judgment of 
any other Court”; In another paſſage he ſaid “ Every Court muſt 
be ſole judge of it's own contempts”; and again The counſel at 
the bar have not cited one caſe where any Court of this Hall ever 
determined a matter of privilege which did not come incidentally 
before them”, Having ſtated this, I think I need not add more 
in the preſent caſe. 

Per Curiam (a), Loet the defendant be remanded. 


(a) Mr. J. Lawrence was not in court, | Lord Kenyon, and not returning until the 
being indiſpoſed; and Mr. J. Le Blanc hav- | argument was cloſed, gave no opinion, 
ing attended at the Guildhall ſittings for | 


LErixE and Two Others Executors of LEPIN E ggainſt way, 
June 12th. 
BAvLE v. 


om defendant being brought up to be diſcharged under the when ſeveral 
Lords' act, a promiſory note for the daily payment of 6d. plaintife, 4 
was offered-to him ſigned by Bartbolomy only one of the plaintiffs, nete g'ven to 


an inſolvent 


and not expreſſed to be ſigned for himſelf and the other executors. _—_ _ 
the Lords“ 


This note was objected to as inſufhcient, becauſe not ſigned by all a& muſt be 
the plaintiffs, the ſtatute requiring the creditor or creditors (as the 7; ng "= 
caſe may be) to give a note ſigned with his or their name or names 
&c. The caſe of Rex on the proſecution of Moor and others v. 
Wilkinſon (a) was relied on, where it was holden that a ſimilar 
note ſigned only by one of ſeveral leſſors of the plaintiff was bad. 
And the counſel obſerved that the ſtatute meant that the inſolvent 
debtor ſhould have the ſecurity of all the perſons at whoſe ſuit he 
1s detained in cuſtody, 
In anſwer, it was ſaid that the caſe referred to was an action for 


a tort, where one plaintiff could not ſign for the others : but that 


(a) Ante, 7 vol. 156. 
5 


27 ., 


1799 
— 
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Wedne/aay, 
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in a ſubſequent caſe, Meux and others v. Humphry (b) where the 
action was on. promiſes, and one plaintiff gave a note figned for 
himſelf and his partners, it was holden ſufficient. 

LE BLANC J. (The reſt of the Court not having yet arrived) 
thought that the note was /u//icient ; for that a defendant had a 
right under the ſtatute to the ſecurity of all the plaintiffs perſonally. 
That this note ſigned by one executor only would not bind the 
other executors, nor would it be a charge on the aſſets of the 
teſtator; and that therefore all the executors ſhould have figned 
It. | 

The other Fudges, when the caſe was mentioned to them on 
their coming into court, agreed to this opinion, and the defendant 
was diſcharged. 

Gurney for the plaintiffs. 

Manley for the defendant. 


(a) Ante 25. 


BERTHEN againſt STREET; 


RuLE having been obtained, calling on the defendant to ſhew 

cauſe why it ſhould not be referred to the Maſter to aſcertain 

what was due for principal and - intereſt upon a mortgage. ſecured 
by covenant, on which this action was brought, 

Garrow now ſhewed caule againſt it. Firſt, he ſaid, the Court 
had never yet gone the length of granting the rule, prayed in 
covenant for payment of money; and further that the defendant 
had filed a bill in equity praying an account, which cauſe was ſtill 
pending. 

Bayley Serjt. in ſupport of the rule, contended that this caſe did 


not differ in principle from thoſe. on bills of exchange and pro- 


miſory notes; and that it never was conſidered an anſwer to ſimilar 

applications in thoſe caſes that a ſuit in Chancery was depending. 
The Court were of that opinion, and made the rule abſolute. 
GROSE J. ſaid he had looked into the caſes (a) mentioned when 


che rule was moved, and thought the motion a very proper one. 


Rule abſolute. 
(a) Heldipp v. Otævay, 2 Saund. 106; and-Thelufſon v. Fletcher, ger Buller J. Dozg. 316, 
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Michaelmas Term, 


In the Fortieth Year of the Reign of GEORGE III. 


BULL against S1BBs. 


O* the trial of this action for the uſe and occupation of lands 
for nine years at the laſt aſſizes at Norwich before Mr. 


Serjt. Marſbal, the caſe appeared to be thus. 

The defendant had not in fact occupied the land himſelf, but 
there was evidence to go to the jury from which they might infer 
that there had been an agreement between the plaintiff and the 
defendant by which the latter was to take the land in queſtion. 
It alſo appeared that the defendant wiſhed to receive rent for it 
of one Dilchell, who had been in the actual poſſeſſion, though he 
(the defendant) had not in fact received any ſuch rent. On the 
part of the defendant it was objected that the preſent action was 
miſconceived ; that the action, if brought at all againſt the de- 
fendant, ſhould have been brought on the agreement ; and that the 
defendant was not liable under the ſtatute 11 Geo. 2. c. 19., which 
gives a plaintiff a right © to recover a reaſonable ſatisfaction for 
the lands &c held or occupied by the defendant in an action on 
the caſe for the uſe and occupation” &c, the defendant never 
having in fact held or occupied the lands in queſtion, A verdict 
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1799, However was found for the plaintiff for 180 J., nine years rent at 
yr 24088 200. ßer annum, the jury being of opinion on the evidence given 
again, that there had been ſuch an agreement between the plaintiff and 
ä defendant as is before ſtated, and that D:7chell had occupied as 
| tenant to the defendant. 

Wilſon, who now moved to ſet aſide that verdict and to enter a 
nonſuit, again ſtated the objection; and, after obſerving, that this 
preciſe point had never been decided, referred to what was ſaid by 
Zyre Ch. J. in delivering the opinion of the Court in Nayþ v. 

1 Tathck (a), The ſtatute meant to provide an eaſy remedy in he 
] fimple caſe of actual occupation, leaving the other more complicated 
caſes to their ordinary remedy.” But 

The Court ſaid that, if Dztchell occupied the land under the 
defendant, the latter was anſwerable to the plaintiff in this form of 
action. That an ocupation by the tenant of the defendant was, as 
far as reſpected the plaintiff, an occupation by the defendant himſelf. 
That it need not be ſtated in the declaration that Ditche!! held and 
occupied at the inſtance and requeſt of the defendant, it being 
ſufficient to declare on the legal operation of an agreement. That, 
where goods ſold are by order of the vendee delivered to a third 
perſon, an action may be maintained on the common count as 
for goods ſold and delivered to the vendee himſelf, though in 
Practice it is generally ſtated that the goods were delivered to ſuch 
third party at the requeſt of the vendee. That as to the other 
queſtions, Whether or not there had been an agreement between 
the plaintiff and the defendant, and how far Ditebell occupied 
under an agreement with the defendant, they were queſtions pro— 


per for the conſideration of the jury. 


And the rule was refuſed. 


(a) 2 H. Bl, Rep. 325. 


Friday, Pool E again CaBANES and Others. 
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If the con- HIS was a rule calling on the plaintiff to ſhew cauſe why the 


ſideration for ; | 
granting an bond and warrant of attorney, given by the defendants to 


Maid by 4 ſecure an annuity, ſhould not be delivered up to be cancelled. 


banker's 
check, it is neceſſary to ſtate the particulars of that check in the memorial. 
lf che grantor of an annuity pay it without objection during the life-time of the perſon who nego— 
tiated the buſineſs for the grantee, the Court will not permit the grantor to apply to ſet aſide the annuity 
y Geeds on a repieſentation of facts that could only have been anſwered by ſuch agent for the grantee. 


| | It 
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It appeared by the affidavits made in ſupport of the rule that 
about the middle of the month of February 1792 the defendants 
applied to 7. Harvey in conſequence of an advertiſement, and 
having agreed with him to grant an annuity of 30 J. for three 
lives in conſideration of 210 /, they executed a bond on the 27th of 


February for the purpoſe cf ſecuring the annuity, and a warrant 


of attorney to confeſ; judgment on it; that Pocle did not attend 
any of the meetings during the negotiation ; that until the 27th of 
February his name was not even mentioned to them and that they 
believed that Harvey was the perſon who really purchaſed the an- 
nuity. That at the time when the bond and warrant of attorney were 
executed Harvey in his own name drew and gave them a check upon 
Lockhart and Co. bankers in Ta e for 1997. 105. part of the 
conſideration, which draft was duly honoured : that Harvey at the 
ſame time took out ten guineas to make up the remainder of the 
purchaſe-money, ſaying it was neceſſary that all the money ſhould 
be produced, but that he immediately put it again into his own 
pocket; and that they never received any other conſideration for the 
annuity than the ſum of 199 J. 10s. upon Harvey's draft. In the 
memorial it was ſtated that the conſideration of granting the annuity 
« was 2101., which was paid by Poole to the defendants, as 
follows, 199/. 105.—by a draft of J. Harvey on Meſſrs Lockharts 
bankers in Pall Mall, which ſaid draft was duly honoured, and 
the remainder, the ſum of 10. 105s.,—by Poole to the defendants 
in lawful money &c.“ 

Several objections were taken, in ſupport of the rule; iſt, That 
it was ſtated in the memorial that the money was paid by Poole to 
the defendants, whereas, if it were paid by any one, it was paid by 
Harvey as an agent for Poole; Dalmer v. Barnard, ante, 7 vol. 248. 
2dly, That the whole conſideration- money mentioned in the me- 
morial was not paid, ten guineas having been deducted by Harvey; 
3dly, That the conſideration was not ſufficiently ſtated in the 
memorial. 

Gibbs, in ſhewing cauſe againſt this rule, produced an affidavit, 
in which it was ſtated that the annuity had been regularly paid 
from the year 1792 when it was granted until ZZarvey's death in 
December laſt; and then inſiſted that it ought not to be permitted 
to the defendants, who had lain by during the whole of Harvey's 
life-time, to make theſe objections to the annuity when the only 
perſon, who could anſwer the facts related in the defendants' 
affidavits, was dead, 
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The Court were of that opinion, and were about to diſcharge 
the rule ; when 

Lader, in ſupport of it, obſerved that the laſt objeftion ap- 
peared on the memorial itſelf, where it was ſtated that part of the 
money was paid by a banker's check without ſetting forth the time 
when the check was payable; and for this purpoſe he relied on the 
caſe of Berry v. Bentley, ante, 6 vol. 690 (a), where this objection 
was holden to be fatal. 

Gibbs then ſaid that in that caſe the money was paid by a pro- 
miſory note, whereas here it was paid by a banker's check, which 


is always conſidered as money. But 

The Court thought that that was immaterial, and that this caſe 
could not be diſtinguiſhed on principle from that of Berry v. 
Bentley, which ought therefore to govern the deciſion in the pre- 
ſent caſe. And for this laſt objection the rule was made abſolute; 
the defendants agreeing to return the principal, on taking an 
account before the Maſter. 


(a) See alſo Rumball v. Murray, ante, 3 vol. 299. 


Dawzs againſt PECK. 


HIS was an action on the caſe by the conſignor of goods againſt 

the defendant, a common carrier, for not ſafely carrying, ac- 
cording to his undertaking in conſideration of a certain hire and 
reward to be therefore paid, two caſks of gin from London to 
one Thomas Odey at Hillmorton in Warwickſhire within the time 
limited by two exciſe permits, in conſequence of which the caſks 
of gin became forfeited to the Crown and were ſeized. This cate 
came on to be tried at the fittings in London after laſt Eaſter term, 
when the plaintiff proved his caſe by ſhewing the delivery of the 
caſks to a perſon employed by the defendant at the uſual place, 
where they were booked to be ſent by the defendant's waggon and 
the uſual price paid for booking by the plaintiff's ſervant. The caſks 
were directed to © Mr. Odey Hillmorton near Rugby Warwickſhire 
by Peckt's waggon.” It appeared that they were afterwards ſent by 
the waggon, and were left at the Crown Inn at Weſt Haddon, which 
was the neareſt place to Hillmorton in the road which the waggon 
travelled ; and where, after laying ſome time, they were ſeized in 


conſequence of the time mentioned i in the permit for their removal 
7 being 
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being expired. The merits of the caſe as between the plaintiff and 
Odey the conſignee, or in reſpect of the legality of the ſeizure, were 
not entered into: but the defendant's counſel in opening his caſe 
to the jury read a letter from the plaintiff to Odey, after the 
ſeizure was known, in which he ſaid that the liquors ſent “ were 
in quantity and prices exactly conformable to your (Odey's) order: 
but by what authority they were ever left at the Crown Inn at 
Weſt Haddon remains for the innkeeper or the carrier to explain 
or account for. All I have to obſerve is this, that the goods 
having been ſent conformably to your orders and by the carrier you 
directed, J ſhall certainly look to you for their amount” &c. Upon 
reading this letter, which was admitted to be genuine, Lord 
Kenyon was of opinion that the action by the preſent plaintiff could 
not be ſupported; for that the legal right to the goods after ſuch 
delivery was veſted in the conſignee, to whom alone the carrier 
was anſwerable, if at all; and therefore the plaintiff was nonluited. 

A new trial was moved for in Trinity term laſt, and a rule niti 
for ſetting aſide the nonſuit was obtained, which ſtood over till 
this term. And now 

Frjzine and Raine ſhewed cauſe againſt the rule. A delivery 
of goods to a carrier named by the confignee, as in this caſe, is 
tantamount to a delivery to the conſignee himſelf, and diveſts 
the conſignor of the legal property in them, though he ill 
retains an equitable right of ſtopping them while in tranſitu 
in caſe of the failure of the conſignee. After ſuch a delivery 
the property in theſe goods was altered, and the goods were at the 
riſk of the conſignee; and ſo it was conſidered by the plaintiff 
himſelf, as appears by his letter to Oaey; conſequently the plaintiff 
can maintain no action for any loſs or injury which happened to 
them after they became the property of another. In the caſes of 
Davis v. James (a), and Moore v. IVilſon (5), the ground of the 
deciſions, that the conſignors might maintain the action, was that 
they had made themſelves reſponſible to the carriers for the price of 
the carriage. In the former of thole Lord Mansfield ſaid, that 
there was no queſtion in the caſe as to the veſting of the property; 
for the action was founded on the agreement between the carrier 
and the plaintiffs who were to pay him. But there is nothing in 
this caſe from which any property in the plaintiff can be inferred 


(a) 5 Burr. 2680. (5) Ante, 1 vol, 659. 
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The Court were of that opinion, and were about to diſcharge 
the rule ; when 

Lanes, in ſupport of it, obſerved that the laſt objeQion ap- 
peared on the memorial itſelf, where it was ſtated that part of the 
money was paid by a banker's check without ſetting forth the time 
when the check was payable; and for this purpoſe he relied on the 
caſe of Berry v. Bentley, ante, 6 vol. 690 (a), where this objection 
was holden to be fatal. 

Gibbs then ſaid that in that caſe the money was paid by a pro- 
miſory note, whereas here it was paid by a banker's check, which 


is always conſidered as money. But 

The Court thought that that was immaterial, and that this caſe 
could not be diſtinguiſhed on principle from that of Berry v. 
Bentley, which ought therefore to govern the deciſion in the pre- 
ſent caſe. And for this laſt objection the rule was made abſolute ; 
the defendants agreeing to return the principal, on taking an 
account before the Maſter. 


(a) See alſo Rumball v. Murray, ante, 3 vol. 299. 


Dawzs againſt PECK. 


HIS was an action on the caſe by the conſignor of goods againſt 

the defendant, a common carrier, for not ſafely carrying, ac- 
cording to his undertaking in conſideration of a certain hire and 
reward to be therefore paid, two caſks of gin from London to 
one Thomas Odey at Hillmorton in Warwickſhire within the time 
limited by two exciſe permits, in conſequence of which the caſks 
of gin became forfeited to the Crown and were ſeized. This cate 
came on to be tried at the ſittings in London after laſt Eaſter term, 
when the plaintiff proved his caſe by ſhewing the delivery of the 
caſks to a perſon employed by the defendant at the uſual place, 
where they were booked to be ſent by the defendant's waggon and 
the uſual price paid for booking by the plaintiff's ſervant. The caſks 
were directed to“ Mr. Odey Hlillmorton near Rugby Warwickſhire 


by Peci's waggon.“ It appeared that they were afterwards ſent by 


the waggon, and were left at the Crown Inn at Weſt Haddon, which 
was the neareſt place to Hillmorton in the road which the waggon 
travelled; and where, after laying ſome time, they were ſeized in 


conſequence of the time mentioned in the permit for their removal 
7 being 
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being expired. The merits of the caſe as between the plaintiff and 
Odey the conſignee, or in reſpect of the legality of the ſeizure, were 
not entered into: but the defendant's counſel in opening his caſe 
to the jury read a letter from the plaintiff to Odey, after the 
ſeizure was known, in which he ſaid that the liquors ſent © were 
in quantity and prices exactly conformable to your (Odey's) order: 
but by what authority they were ever left at the Crown Iun at 
Weſt Haddon remains for the innkeeper or the carrier to explain 
or account for. All I have to obſerve is this, that the goods 
having been ſent conformably to your orders and by the carrier you 
directed, I ſhall certainly look to you for their amount“ 6:c. Upon 
reading this letter, which was admitted to be genuine, Lord 
Kenyon was of opinion that the action by the preſent plaintiff could 
not be {upported ; for that the legal right to the goods after ſuch 
delivery was velted in the conſignee, to whom alone the carrier 
was anſwerable, if at all; and therefore the plaintiff was nonſuited. 

A new trial was moved for in Trinity term laſt, and a rule nit: 
for ſetting aſide the nonſuit was obtained, which ſtood over till 
this term. And now 

Erjzine and Raine ſhewed cauſe againſt the rule. A delivery 
of goods to a carrier named by the confignce, as in this caſe, is 
tantamount to a delivery to the conſignee himſelf, and divelts 
the conſignor of the legal property in them, though he ſtill 
retains an equitable right of ſtopping them while in tranſitu 
in caſe of the failure of the conſignee. After ſuch a delivery 
the property in theſe goods was altered, and the goods were at the 
riſk of the conlignee; and ſo it was conlidered by the plaintiff 
himſelf, as appears by his letter to Ocey ; conſequently the plaintiff 
can maintain no action for any loſs or injury which happened to 
them after they became the property of another. In the caſes of 
Davis v. James (a), and Moore v. iſſon (b), the ground of the 
deciſions, that the conſignors might maintain the action, was that 
they had made themſelves reſponſible to the carriers for the price of 
the carriage. In the former of thoſe Lord Mansfield ſaid, that 
there was no queſtion in the caſe as to the veſting of the property; 
for the action was founded on the agreement between the carrier 
and the plaintiffs who were to pay him. But there is nothing in 
this caſe from which any property in the plaintiff can be inferred 
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-whereon to found his action; becauſe. his own letter ſhews that 
WD he had renounced all property in the goods. 
| againſt Garrow and Yates contra. It does not follow that, becauſe the 
Z - conſignee may maintain an action againſt a carrier for the loſs of 
goods, the conſignor may not alſo have his remedy. The caſes 
ſhew that the action may be maintained by either. The reaſon 
of the thing is more in favour of the action by the conſignor, for 
there is a privity of contract between him and the carrier: but 
there is no fuch privity between the latter and the conſignee. 
Here too the booking was paid for by the conſignor, which is 
evidence of a contract between him and the carrier. The car— 
ler is ignorant of the particular agreement between the conſignor 
and the conſignee; and at all events the conſignor is liable to the 
carrier for the price of the carriage if the conſignee do not accept 
the goods. Davis v. James, 5 Burr. 2680. The liability of the 
conſignor to the carrier is a ſufficient ground to maintain this 
action. Both the caſe in 5 Barr. and that of Moore v. Wil/on 
proceeded on the admiſſion that the legal property paſſed to the 
vendee by the delivery to the carrier. All the caſes of ſtopping in 
tranſitu (a) ſhew that until a delivery in fact to the conſignee 
a latent right to the goods remains in the vendor even as againſt 
the vendee: but whatever the queſtion may be as between thoſe, 
it ought not to be permitted to the carrier to diſpute the property 
of the perſon from whom he received the goods. 
Lord KENYON Ch. J. I cannot ſubſcribe to one part of the 
argument urged on behalf of the plaintiff, namely, that the 
right of property on which this aQton is founded is to fluctuate 
according to the choice of the conſignor or conſignee, and that 
conſequently either of them may at his pleaſure maintain an 
action againſt the carrier for the non- delivery of the goods. In 
my opinion the legal rights of the parties muſt be certain and 
depend upon the contract between them, and cannot fluctuate 
according to the inclination of either. This queſtion muſt be 
governed by the conſideration, in whom the legal right was 
veſted ; for he is the perſon who has ſuſtained the loſs, if any, by 
the negligence of the carrier; and whoever has ſuſtained the loſs 
is the proper party to call for compenſation from the perſon by 
whom he has been injured. The facts are theſe; a man in Mar- 


() Vid. Maſon and Others v. Lickbarrow, | and the caſes there cited; and Hodg /on 
in the Exchequer-Chamber, I H. Bl. 357. | v. Loy, ante, 7 vol. 440. | 
Wo wwickſhire 
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wick/hire gave an order for goods from London, which he directed 
to be ſent by a certain carrier, and the dealer in London delivered 
them accordingly to that carrier to be conveyed to the vencee. 
Upon this ſhort ſtatement there can be no doubt but that after ſuch 
a delivery the vendee mult ſtand to the riſs, Then here the 
damnum et injuria are to him and not to the vendor, the 
plaintiff. I do not find that any thing which I have advanced is 
broken in upon by the two caſes which have been relied upon in 
the argument: the diſtindion which is there taken I fully adopt. 
In the one caſe the ation brought by the coulignor againſt 
the carrier was ſuſtained, becauſe the conſignor was to be anſwer- 
able for the price of the carriage; he itood therefore in the 
character of an inſurer to the conſignee for the ſafe arrival of the 
goods. And the ſubſequent caſe of Moore v. Wilfon proceeded on 
the ſame ground. It is not diſputed but that the conſignee might 
have maintained the action in this caſe: then if the conſignee had 
recovered a verdict againſt the carrier, how could ſuch recovery 
by a ſtranger have been pleaded in bar to this ation? And if it 
could not, and yet this ation could be maintained, the con- 
ſequence would be that the carrter would be liable to anſwer in 
damages to both for the ſame loſs. Therefore common ſenſe and 
juſtice as well as ſtrict law are in favour of the objection made 
againſt the plaintiff's recovering in this action. 

GROSE J. The plaintiff, who was at one time the owner 
of theſe goods, delivered them by the order of Odey to the de- 
fendant a common carrier for the purpoſe of having them conveyed 
to Odey. By ſuch delivery they became the property of Ode; he 
was liable to be ſued for the value of them; and it is admitted that 
he might have maintained an action for any loſs or injury hap- 
pening to them by the default of the defendant. It is true that, 
while the goods remained in the hands of the carrier, there was a 
latent right in the plaintiff to ſtop them in tranſitu: but that is in 
its nature an equitable right, though now grown into law; but 
the legal right was by the delivery to the carrier veſted in the con- 
ſignee by whoſe order they were ſo delivered. But caſes have been 
cited, wherein it was holden that the conſignor might maintain 
the action: on looking into them however it appears that they 
proceeded on the ground of ſpecial agreements between the re- 
ſpective conſignors and carriers. Now here there was no evidence 


of any ſuch agreement; and the letter from the plaintiff to Oey 
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excludes the idea of any ſuch agreement ; for the former therein 
inſiſts that the property was veſted in the conſignee, whom he 
conſidered as at all events anſwerable to him for the value. Then 
after it appears that the plaintiff had renounced all right and 
property in the goods at the time, upon what ground can he 
claim an indemnity for the loſs of what belonged to another ? 
I am therefore of opinion that the action againſt the carrier ought. 
to have been brought by the conlignee of the goods, in whom 
the property was veſted by the delivery to the carrier according to 
his own order. 

LawRENCE J. Some ſtreſs has been laid on the circumſtance 
of the confignor having paid the carrier for booking the goods, as 
evidence of a ſpecial contract between them, in order to bring this 
caſe within thoſe which were cited at the bar: but that circum— 
ſtance would not give a right of action againſt the carrier to 
recover damage for the loſs of the goods, if it appeared that they 
were the property of another perſon. And here it is admitted 
that the action might have been brought by the conſignee in right 
of his property in them. It is true that in ſome ſpecial caſes a 
man may make himſelf liable to either of two perſons on account 
of the ſame intereſt: but that is not uſual; and it is more con— 
ſonant to the general principle of law to refer all tranſactions of 
agents to the principal on whoſe account they were entered into. 
Now here I conſider that what was done by the conſignor in 
reſpect of the booking was as the agent of the conſignee, at whoſe 
riſk the goods were ſent. And, generally ſpeaking, the carrier 
knows nothing of the conſignor, but only of the perſon for whom 
the goods are directed, and to whom he looks for the price of 
the carriage upon delivery. 

LE BLANC J. It is admitted that the legal property of the 
goods was by the delivery to the carrier veſted in the conſignee, 
and that he might maintain the action: and upon examination 
of the caſes referred to in ſupport of the conſignor's right of 
action, it appears that they proceeded upon the ground of a ſpecial 
agreement between the parties that the conſignor was to pay for 
the carriage of the goods. But, as there was no evidence of any 
ſuch agreement in this caſe, I think that the nonſuit was proper. 

Rule diſcharged (a). 


(a) Vid. Snee v. Preſect, 1 Ath. 248, accord, 
* 
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Ir NNINGS againſt RUNDALL. 


ne firſt count in this declaration ſtated that the plaintiff on &c. 

at the inſtance and requeſt of the deſendant delivered to the de- 
fendant a certain mare of the plaintiff to be moderately ridden by 
the defendant, yet that the defendant contriving and maliciouſly in- 
tending to injure the plaintiff whilſt the mare was in the de- 
fendant's cuſtody under ſuch delivery and before the fame was 
returned to the plaintiff on &c. wrongfully and injuriouſly rode 
uſed and worked the ſaid mare in ſo immoderate exceſſive and 
improper a manner, and took fo little and ſuch bad care thereof, 
that by reaſon of ſuch immoderate &c. riding &c. the ſaid mare 
became and was greatly ſtrained damaged &c. In the ſecond 
count it was alleged that the plaintiff at the inſtance and requeſt of 
the defendant let to hire and delivered to the defendant a certain 
other mare to go and perform a certain reaſonable and moderate 
journey &c, yet that the defendant contriving &c, wrongfully 
and injuriouſly rode and worked the ſaid mare a much longer 
journey &c. There was allo a count in trover for two mares. 

The defendant pleaded his infancy to the two firt counts, to 
which plea the plaintiff demurred. 

Marryat, in ſupport of the demurrer, (after obſerving that it was 
immaterial whether or not infancy could be pleaded to the ſecond 
count, becauſe it being pleaded to both counts if it were a bad 
plea as to either count the whole plea was bad,) contended that, 
as the firſt count was not founded on a contract but on a tort, the 


defendant could not plead infancy to it. That that count did not 


ſtate any conſideration for the delivery of the mare by the plaintiff 


to the defendant, or any promiſe by the defendant to take care of 
her or to redeliver her: but that it appeared to be a delivery on 
bail to the defendant who had abuſed the plaintiff's property. 
That the tort here did not conſiſt in mere neglect or omiſſion, 
but in a tortious act done by the defendant. That the dictum in 
the books, that if the action ariſe out of the contract the plaintiff 
ſhall not by declaring in tort prevent the defendant pleading in- 
fancy, muſt be confined to caſes where the wrong complained of 
conſiſts in omiſhon, or in ſome act which is a tort only by con- 
ſtruction of law. That ſuch was the ground of deciſion in Grove 
v. Nevill, 1 Keb. 778. (ſaid in 1 Keb. 913, 914. to have been 

Vox. VIII. 48 decided) 
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1799, decided) where in an action upon the caſe in nature of a deceit 
1 on fale by the defendant of goods as his own, when in truth they 
. belonged to another, the Court ſaid“ This is no actual tort, or 

any thing ex delicto, but only ex contraQu.” That in ohnſon 
v. Pic (a), where the defendant had falſely .and fraudulently 
aſſerted himſelf to be of full age, and had as ſuch executed a 
mortgage to the plaintiff, and where it was holden that the de- 
fendant, an infant, was not anſwerable, the aQion was founded 
on the very contract in which the defendant had cheated the 
plaintiff: whereas here is a tortious act done by the defendant, 
and that too ſubſequent to the time when any ſuppoſed contract 
could have been entered into reſpecting the hire of the mare. 
ö He obſerved that an infant is anſwerable in an action for ſlander, 
| Noy 129; becaule there an act is done by the defendant; and in 
that caſe it was ſaid that malitia ſupplet ztatem ; ſo here malice is 
laid. That in trover an infant is allo reſponſible on account of 
the wrongful converſion ſubſequent to the bailment; though in 
moſt inſtances in trover the act is only a breach of truſt or 
violation of ſome duty. And that even in an action of treſpaſs for 
meſne profits he cannot plead infancy, though there he becomes 
a treſpaſſer by conſtruction of law. That if an infant wilfully 
deſtroyed any thing that had been bailed to him, there is no doubt 
but that he would be liable in an adion for the tort; and that this 
was in effect the ſame, becauſe here he rendered a mare, that had 
been bailed to him, leſs valuable by his wrongful and injurious 
act. 

Mood, contra, was ſtopped by the Court. 

Lord KENYoN Ch. J. The law of Englund has very wiſcly 
protected infants againſt their liability in caſes of contract; and 
the preſent caſe is a ſtrong inſtance to ſhew the wiſdom of that 
law. The defendant, a lad, wiſhed to ride the plaintiff's mare 
a ſhort journey ; the plaintiff let him the mare to hire; and in 


the courſe of the journey an accident happened, the mare being 
ſtrained; and the queſtion is whether this action can be main- 
tained? I am clearly of opinion that it cannot; it is founded on a 
contract, If it were in the power of a plaintiff to convert that, 
which ariſes out of a contract, into a tort, there would be an end 
of that protection which the law affords to infants. Lord Man/- 
feld indeed frequently ſaid that this proteQion was to be uſed 


(a) 1 Keb, 905.913; and 1 Lev. 169. 
| | 28 
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as a ſhield, and not as a ſword; therefore if an infant commit an 
affault, or utter flander, God forbid that he ſhould not be anſwer- 
able for it in a court of juſtice. But where an infant has made an 
improvident contract with a perſon who has been wicked enough 
9 contract with him, ſuch perſon cannot reſort to a court of law 
to enforce ſuch contract. And the words © wrongfully, injuriouſly, 
and maliciouſly,” introduced into this declaration cannot vary this 


caſe, 


GRosE J. I am of the ſame opinion. In the caſe of Manby 


v. Scott (a) this diſtinction was taken, that if the action againſt an 
infant be grounded on a contract the plaintiff ſhall not convert it 
into a tort ; If one deliver goods to an infant on a contract 
knowing him to be an infant, the infant ſhall not be charged for 
them in trover and converſion ; for by that mean all infants in 
England would be ruined.” A very few years after the deciſion 
of that caſe the caſe of Fohn/on v. Pye aroſe, according to one 
report of which Lord Ch. J. Keeling expreſſed great indignation 
at the attempt to charge an infant in tort for that which was the 
foundation of an action of aſſumpſit; he ſaid © The judgment will 
ſtay for ever, elſe the whole foundation of the common law will 
be ſhaken ; for this was but a ſlip, and he might have pleaded his 
mincrity here.“ 

LAWRENCE J. The true diſtinction is that mentioned by my 


Brother Craſe, and not that ſtated at the bar, between negligence 


and an act done by the infant. It is argued that if no act be done 
by the infant he may plead his infancy, but that infancy is not a 
deſence where an ack has been done: if that were ſo, an infant 
would not be liable in many inſtances of trover, where the con- 
verſion conſiſts merely in a non- delivery; and yet in trover an 
infant is always liable. According to the ſame rule, if an action 
were brought againſt an infant for negligently keeping the 
plaintiff's cattle by which they died, infancy might be pleaded in 
bar; but if the declaration charged the defendant with having 
given the cattle bad food, by which they died, it could not, But 
this certainly is not the true diſtinction, | 
LE BLANC J. The plea of infancy is a good bar to this aQion, 
on the ground that the act done in this caſe is the foundation of an 
action of aſſumpſit. And the reaſon of the diſtinction taken in 
the caſe in Side is, that the plaintiff ſhall not by changing the 


(a) 1 Sid, 129. 
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form of the action vary the liability of the infant. Now if the 
plaintiff could not have maintained an action of aſſumpſit againſt 
the infant, neither can he maintain the action in it's preſent form. 
On this ſhort ground, therefore, I think that the plea of infancy 


is a good defence to this action. 
Judgment for the defendant. 


CorPINGER againſt BNA TON. 


HE affidavit to hold to bail in this caſe, made by the plaintiff, 

ſtated that the defendant was indebted to him in the 

ſum of 12,000 J. and upwards, © for money had and received 

on account of this deponent, as the owner of a certain ſhip or 
veſſel called the Guardian.” 

Gibbs on a former day in this term moved to diſcharge 
the defendant out of cuſtody on filing common bail, on the 
ground that the affidavit was defective, in not ſtating that the 
money was had and received by the ſaid defendant. 

Erſkine and Marryat now ſhewed cauſe againſt that rule. 
They inſiſted that the affidavit was ſufficiently certain; and that, 
if the defendant had not received this money on the plain- 
tiff's account, the latter might be convicted of perjury on this 
affidavit. 

The Court were of that opinion; ſaying that no preciſe form 
of words was required to be uſed in an affidavit to hold to 
bail; that it was ſufficient to allege that the defendant is indebted 
to the plaintiff in a certain ſum of money, ſpecifying the cauſe 
of action; that that was ſo ſtated in this affidavit, for that it could 
not be ſaid that the defendant was indebted to the plaintiff 
unleſs the money had been received by the defendant. And 
they added that the Courts onght not to entangle the ſuitors 


in unneceſſary niceties. 
Rule diſcharged. 
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The KinG again! The Inhabitants of InGwormtr., 


N order of two juſtices, by which S. Slaughter his wife and 
A their two children were removed from Ingucrth to Erping- 
ham, was on appeal quaſhed by the quarter ſeſſions for the county 
of Norfolk ; and the following caſe was reſerved for the opinion of 
this Court, 

« In the year 1781 &. Slaughter, the father of 8. Slougiter the 
pauper, went with his wife and S. Slanghlen the pauper as part of 
his family to reſide in the pariſh of Inge under a certificate 
from the pariſh of Erpingbam. In the year 1787 the pauper, 
then of the age of 16, let himſelf to J. Drettingham of Erping- 
ham and ſerved two ycars as a yearly ſervant. He then let him- 
felf to V. Clarke of Erpingham and ſerved him as a yearly ſervant 
for a year. Ile aiterwards let himſelf from three days after 
Michaclmas 1790 to the Michaelmas following to M. Kemp of 
Drichling farmer, and completed his ſervice. At the expiration of 
the year he returned to /rgww9rth, where his father ſtill reſided 
under the certificate, and lived in his faid father's houſe about a 
month, during which time he worked as a day labourer at Brick- 
When he returned to 


ling, and paid his father for his board, 


5 9 
Inzworth he did not conſider himſelf as going with a view to the 
certificate. At the expiration of the month he let himſelf for a 
year to B. Newſtead of [ngwvorth, and lived in his ſervice two 
years.” 

Mingay, in ſupport of the order of ſeſſions, contended that the 
pauper S. Slarghter had gained a ſettlement in r900rth by a 
hiring and ſervice for a year with New/fead, notwithſtanding his 
father was then refiding at {rgwworth under a certificate from 
F'rpingham ; for that, with regard to the pauper, the certificate 
was then functus officio. He ſaid that the age of the pauper at 
the time of his ſervice with New/fead was immaterial, becauſe he 
was then emancipated by having ſerved ſeveral years as a ſervant 
in other pariſhes, 
{\ngworth was merely accidental; that he did not return to it for 
the purpoſe of reſiding under the certificate, for though he returned 
to his father's houſe, yet it was not to claim protection as one of 
his father's family, it being ſtated in the caſe that he paid for his 
board. And that in R. v. Newington (a) it was ruled that, when 


(a) Ante, 1 vol. 354. 


Vor. VIII. A. 8 — 2 cor 
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a certificated perſon quits the certificated pariſh without any inten- 
tion of returning to it, the certificate is at an end. 

Lord Krnyon, Ch. J. (ſtopping Leycgſſer and Hulton contra). 
Although the deciſions in ſome of the caſes on ſettlements are very 
nice, whenever we find a cafe preciſely ſimilar to the caſe in 
queſtion, we ought to be governed by it, Now 1t appears to me 
that the caſe of R. v. The Inbavilants of Keel (a) is exactly like 
the preſent. There indeed Lord Manugfeld at firſt doubted whether 


or not the pauper returned to the certil;cated pariſh under the 


certificate, but afterwards he was of opinion that the pauper had 
returned under the faith of the certificate. If the pauper in this 
caſe had gained a ictilement in a third pariſh, the reaſoning in 
{upport of this order would have applied: but here is no ground 
for preſuming, as in R. v. Nezoington, that the parties had aband- 
oned this certificate, for the pauper's father was reſident at /ng- 
worth under the certificate when the fon returned to him. 

Lz BLANC J. mentioned the caſe of R. v. Collingbourn Ducic, 
(5) the principle of which (he ſaid) applied to the preſent caſe. 
: Order of ſeſſions quaſhed. 


(5) Ante, 4 vol. 199. 


Per Curiam, 


(a) Cald. 144. 


The Kino again// The Company of Proprictors of 
the SrAFFORDSHIRE and WorctsTERSHIRE Canal 


Navi gation. 


1 defendants appealed to the quarter Seſſions for the county 

of Worceſter againſt a rate made in December laſt for the relief 
of the poor of the chapelry or hamlet of Zower Milton in the parith 
of Kidderminſler in the county of Moregſter, whereby they were 
rated for“ their baſons, towing-paths, and that part of their canal 
and the locks lying within Zower Millon, and for the tolls and 
duties ariſing therefrom due at Lower Millon on 1500/7. at the ſum 
of 754.; for their lands wharfs cranes weighing-machines and 
tmber-yards in their own polleſhon on 12/, at the ſum of 125. ; 
and for part of one's land alſo in their own poſſeſſion on 2/7. 105. 
Od. at the ſum of 25. 64.” On hearing the appeal the Seſſions 
confirmed the rate on the Company for their lands wharfs cranes 
weighing- machines and timber-yards in their own poſſeſſion on 
121. at 125. and for part of Jones's land alſo in their poſſeſſion on 
21, 10s. od. at 29. Gd. without oppoſition. The court alſo con- 


firmed 
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ſirmed the rate on the Company for their baſons towing-paths and 
that part of their canal and the locks lying within Lower Mitton 
and for the tolls and duties ariſing therefrom due at Lower Mitton 
on ISO“. at 75. in manner following, viz. they confirmed the 
rate of 757, upon the ſaid 1500/., ſo far as reſpects 350. (part of 
the ſum of 10,000/. after mentioned} payable for and in reſpeC& of 
the lock-duties on pailing through the locks lying within Lower 
Mitlon hereinafter deſcribed, without oppoſition; and they 
alſo confirmed the rate of 75/. upon the ſaid 15004., ſo far as 
reſpects the reſidue of the ſaid 10,0001. after mentioned, payable 
for and in reſpect of the tolls and duties due at Lower Milton, 
hereinafter alſo deſcribed, ſubje& to the opinion of this Court, as 
to this laſt charge, on the following caſe. 

The rate was duly allowed and publiſhed. By an act of the 6th 
of Geo. 3. the Company are empowered to take rates and duties 
for tonnage and wharfage for all goods conveyed on the canal not 
exceeding 15d. per mile for every ton, and fo in proportion for any 
greater or leis quantity than a ton; which rates and duties are 
directed by the act to be paid to ſuch perſons at ſuch places near 
the canal in ſuch manner and under ſuch regulations as the 
Company ſhall appoint; with a power of diftreis in caſe of non- 
payment. It is further enacted that for the more eaſy collecting of 
the rates and duties the maſter &c of every veſſel navigating 
on the canal ſhall give a juſt account in writing ſigned by him to 
the collectors of the tonnage or duties at the places where they 
attend for that purpoſe of the quantities of goods in ſuch veſſel, 
from whence brought, and where they intend to land the fame ; 
and if ſuch goods be liable to pay different tolls, then ſuch maſter 
&c. ſhall ſpecify the quantities liable to the payment of each toll ; 
and in caſe they neglect or refuſe to give fuch account, or give a 
falſe account, or deliver any part of their loading at any other 


place than is mentioned in that account, they are to forfeit to 


the Company 105. for every ton of goods ſo falſely accounted for 
&c, over and above the reſpective rates and duties payable for the 
ſame, and recoverable in the ſame manner &e. By another act 
of the 1eth Geo. 3. the Company are authorized to take tonnage 
proportionably for any leſs diſtance than a mile, which any com- 
modities ſhall be conveyed on the canal, to be collected recovered 
and applied as the former tonnage rates; and the veſſels &c 

14. paſſing 
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paſſing through the two locks erected between the river Severn and 


the canal baſon are to pay a toll or lock-due at the rate of 1d. 
per ton in lieu of the tonnage of 12 d. per mile fixed by the ſaid 
recited act; and the ſaid tolls or lock-dues are to be collected 
recovered and applied as before direaed &c. By the fame act of 
the 1oth Geo. 3. it is enacted that the ſhares of the Company, 
which by the former a& the proprietors heid in the nature of real 

eſtates, ſhall be deemed perſonal eſtates &c, The lock-dues re- 
received by the Company in the laſt year for 3 and other veſſels 
paſſing through the ſaid two locks, which locks are locally ſituated 
in the hamlet of Lore Z77:tton, amounted to 350/. The tonnage 
of the goods brought in boats down the canal and landed at Stozr- 


port, which is in the hamlet of Lower Mition, and the termi- 


nation of the canal, cr tranſhipped therefrom on board canal 
boats to Severn barges, amounted in the year 1798 to 9550 /. 
making together with the ſaid 3;0/. the ſum of 10,000/,, 
which ſum of 9650 J. aroſe in the following mannner ; viz, 
[Here the caſe ſet forth the different ſums received for the tonnage 
of goods taken in at different places on the canal, ſhewing how 
much the ronnage amounted to in each pariſh, reckoning by the 
number of miles that the canal paſſed in the ſeveral pariſhes ; ac- 
cording to which mode of calculation, by the mile, a very ſmall 
part of the toll aroſe in Lower Mition.] But the faid ſum of 
96 50 I. was not received by the Company at Ltoer Mitton, but 
at the ſeveral places where the goods were ſhipped. The ex- 
pences of repairing the baſon and that part of the canal which lies 
within the hamlet amount annually to 540/. Other parts of the 
canal and baſons lying out of the hamlet are allo repaired at a great 


annual expence; and the repair of every part contributes to the 
profits and uſe of the whole canal, The dividends per ſhare of 
each proprietor of the canal tor the year 1799 amounted to 32 /. 
clear of 1 expences and deductions. The agents of the Company 
on re:eving accounts in writing of the quantities of goods which 
are in cach veſſel, and of the places where the ſame are intended 
to be landed, in the manner required by the firſt act, deliver permits 


to the mater &c of every ſuch veitel &c to navigate the fame 
accordingly upon the canal. The Company are not carriers upon 


2 


— 


he canal, nor the owners of any of the veſſels employed thereon ; 


and the payment of the tolls on goods carried on the canal is by the 
direQicn of the Company made to their agents at the places where 
4 ſuck 


Greer 
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ſuch goods are laden or ſhipped ; and the Company conlider ſuch 1799. 


places as the places at which they become due under the act. The ho Krme 


land uſed in the canal, the towing paths, and baſons lying in the again 


: The P i 
hamlet of Lower Milton, meaſure 84. 27. 13 f.; and the land ones reg 


uſed in the whole of the canal towing paths and baſons meaſure on- 
| SHIRE and 


' 3704. 2r. 7 P. The length of the whole canal is 46 miles and Bed e 
RSHI 
an half amounting to 81,840 yards; 1367 yards of which, includ- Canal Navi- 
ing the length of the baſon, and meaſuring to the Severn lock, be- n. 


ing the termination of the canal, lie in the hamlet of Lower Mit- 


ton; ſo that that part of the canal which lies within the hamlet bears 
to the whole length of the canal the proportion of about one to ſixty. 

Erſkine, Manley, and Fervis, in ſupport of the order of ſeſſions, 
There are but three places in which the defendants can be rated in 
reſpect of this ſpecies of property; either, 1ſt, Where the goods 
arc landed, for there the tolls are properly due; or 2dly, Where the 
tolls are actually received ; or 3dly, In the ſeveral pariſhes through 
which the canal is carried, and in proportion to the diſtance which 
the ſeveral goods are conveyed along the canal in each pariſh, the 
profits of the Company being regulated in proportion to fuch 
diſtance. Now the firſt of theſe is the moſt proper places for rating; 
becauſe it is more equitable that the profits of the Company ſhould 


be rated in thoſe pariſhes where the goods are landed ; for as that 
uſually takes place in ſome central fituations molt convenient for 
the inhabitants in general of the neighbourhood, where wharfs 
and other buildings are in conſequence erected, it neceſſarily hap- 
pens that a greater number of poor perſons are collected in thoſe 
ſituations than would otherwiſe be the caſe, and conlequently the 
poor-rates are there increaſed by the very means which tend to the 
proſperity of the Company. But in either of the other modes of 


rating propoſed, the Company after contributing to increaſe the 
population and expence of maintaining the poor in one diſtrict may 
be rated in pariſhes out of which the population has been thus 
drawn, or where it exiſts only in its ordinary proportion, and 
where the poor-rates are conſequently low, It is however to 
be contended that theſe tolls are rateable only in the place where 
they are actually received, becauſe there only are they local viſible 
property belonging to the defendants; and this is Iixened to the caſes 
of a lock, ſluice, or turnpike, for pathng through which a toll is 
payable, according to the rule laid down in the caſes of The King v. 


Cardington (a), and The King v. The Mayor Fc. of Landon (6). 


(a) Coinpp, 581. N (6) Ante, 4 vol. 21. 
VoL, VIII. 64 | But 
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But thoſe caſes are very diſtinguiſhable from the preſent. It is 

immaterial where the tolls are collected, as much ſo as where the | 
rent of an eſtate is paid. The true queſtion is where and in re- 
ſpect of what do they become due? for there alone are they rate- 
able. In the caſe of Cardington the tolls were adjudged to be rate- 
able in the pariſh where the {Juice was locally ſituated in reſpect of 
which they were paid, though in fact they were collected, not at 
the ſluice, but in another pariſh. That therefore was a caſe of local 
property yielding a certain profit to the owner; and the ſubject- 
matter of the rate was not the toll, but the ſluice itſelf. So in the 
Hamptonwick caſe (a) the ſubject- matters of the rate were the barge- 
way and toll- gate, which were local property ſituate in the hamlet 
yielding a certain annual rent to the city of London. So, in the 
preſent caſe it is not diſputed but that the particular toll ariſing from 
the lock in the hamlet of Zower Milton is rateable there only, al- 
though by means of ſuch lock the whole navigation is rendered 
more uſeful, But with reſpe& to all the reſt of the tolls there is 
no locality, nor can they be ſaid to depend on or ariſe from any 
one part of the navigation more than another, and in this reſpect 
this caſe differs from the caſes alluded to. The ſubject- matter of the 
rate is the toll, eo nomine, paid for the privilege of paſſing over 
the whole line of the particular voyage, and not any local property 
in any particular diſtrict yielding ſuch tolls. The tolls therefore 
ſhould be rated at the place where they become due. Now the 
tolls become due in the places where the goods are reſpectively 
landed. For though in each particular caſe the amount is cal- 
culated at ſo much per mile, according to the diſtance which the 
goods are carried upon the canal, yet it is all one entire contract, 
and nothing is due until the delivery, This was fully ſettled in 
the caſe of the Aire and Calder Navigation (b), and in the King v. 
Page (c). In the former of thoſe caſes the Court held that the 
tolls were rateable in the two pariſhes where they were collected, 
which were the two termini of the navigation; not on the ground 
of the money being accidentally received there, for that was diſ- 
claimed by the Court, but becauſe they conſidered that the tolls 
became due there. And that is an anſwer to the firſt method 
which the Company wiſh to be adopted here. For the ſame reaſon 
alſo the Court held that the tolls were not rateable in the interme- 
diate pariſhes, through which they barely had a paſſage. And that 
is an anſwer to the other mode of rating ſuggeſted by this Com- 


(a) Ante, 4 vol. 21. (5) Ante, 2 vol, 550, (7%) Ante, 4 vol. 543. 
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pany. Independently of which the difficulty of making ſuch a 
calculation, as would diſtribute the proportion equally between the 
reſpective pariſhes, would be a ſufficient reaſon for not adopting 
that principle of rating. But the caſe of the King v. Page (a) is 
preciſely in point with the preſent. There the proprietor of the 
navigation from Reading to Newbury was entitled to a toll of 45. 
per ton for goods carried from either of thoſe places to the other, 
and to a proportionable ſum for any leſs diſtance, and was alſo 
enabled to appoint any place adjoining the river for the collection 
of the toll; and he had in fact appointed an intermediate pariſh 
tor that purpoſe ; notwithſtanding which the Court held that the 
toll for the goods which were carried the whole diſtance from one 
of the termini to the other was rateable where the goods were 
landed, becauſe they became due where the voyage was completed. 
It is no anſwer to this caſe to ſay that the acts cf parliament for 
regulating this navigation enabled the defendants to appoint any 
place for the receipt of the tolls, and that therefore the tolls are 
due at ſuch appointed place; becauſe the ſame power was given 
in Page's caſe and exerciſed by the proprietor there: but the Court 
thought that that made no difference ; that it was a mere regulation 
in eaſe of the collection, and not intended to vary the contract 
between the parties. Nor can it be ſaid that the reaſoning on 
which that proceeded is only applicable to the caſe of carriers 
whoſe contract is entire, and that here the Company are not 
carriers; for there the profits rated aroſe from the toll, qua toll, 
due to the proprietor. And beſides, the contract is as much entire 
with reſpect to the navigation owners as with reſpect to carriers; 
for the certificate which the former give is for leave to paſs the 
whole diſtance ; and no doubt if the conſideration failed by any 
default of theirs, as by a defect in the navigation itſelf, the whole 
duty paid would be recoverable back again, although the goods 
might have proceeded ſome part of the way. On the whole, con- 
venience as well as juſtice concur in ſupport of the mode of rating 
adopted in this caſe. | | 

Law, Gibbs, Caldecot, Touchet, and Ryder, contra. Firſt, the 
defendants object to the principle of rating contended for on the 
part of the hamlet of Loroer Mitton, becauſe the whole reaſoning 
in ſupport of it 1s built upon a ſuppoſition that this is like the caſe 


(a) Ante, 4 vol. 543. | 
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of a carrier, to which it bears no analogy. There the voyage and 
contract are entire: nothing is due pro rati if the engagement be 
not performed in toto. And ſuch was the.cale of the Aire and 
Calder Navigation (a), where the proprietors were allo the carriers, 
Whereas here the toll is paid by way of anticipation for a certain 
permit or licenſe to navigate on the canal according to acertain rate 
per mile per ton: that being ſettled; the Company have no further 
concern with the goods ; they make no engagement for the ſafe 
carriage or arrival of them: and whether the goods be ſafely 
carried or not, or whether the owner chooſe to land them ſhort 
of the ſtipulated diſtance, he cannot recover back any part of the 
conſideration pro-rata, unleſs perhaps the navigation were impeded 


by any fault or neglect of the Company themſelves. The permit 


or certificate is no evidence of the entirety of the contract, but is 
merely required as a regulation to prevent fraud. The act itſelf 
ſtates it to be“ for the more eaſy collection of the rates“ &c. If 


then this be not like the caſe of a carrier, upon which ground the 


other caſes were determined, the mode of rating which has been 
here adopted cannot be ſupported ; becaule there is no viſible pro- 
perty belonging to the Company in this hamlet, (except the lock, 
the rateability of which in the hamlet is not diſputed, ) which is the 
ſubject- matter of rating. Reſort therefore muſt be had to one or 
other of the only two remaining methods which have been pointed 
out. And, firſt, the moſt obvious place for rating theſe tolls, as 


contradiſtinguiſhed from the real property itſelf out of which they 


ariſe, ſeems to be in the pariſh where they are received; for there 


only can they be ſaid to be viſible property of the defendants. 


This queſtion could not ariſe in the Aire and Calder Navigation 
caſe, becauſe in fact the tolls were rated in the two pariſhes where 
they were received. And though that was otherwiſe in the caſe 
of The King v. Page (6), yet that caſe proceeded on the ground of 
an entirety of contract, like the cafe of the carrier; for there the 
act impoſed a ſingle duty of 4s. per ton upon the whole diſtance 
between the two termini; and Lord Kenyon expreſsly avoided 
giving any opinion on a caſe where the duty is made payable pro- 
portionably at ſo much per mile. In that caſe therefore, ſo far as 
it was decided, the whole duty being payable as upon one entire 
contract, it was indifferent where it was collected: but here, there 
being no ſuch entirety, it can only be due cither proportionably 


(a) Ante, 2 vol. 660, (5) Ante, 4 vol. 543, 


Kr. according 


IN THE FORTIFTH YEAR OF GEORGE III. 


according to the number of miles in each pariſh through- which 
the goods paſs, or in the place where by the authority of par- 
liament the Company have appointed that it ſhall be collected. 
Thoſe therefore are the places where the tolls bechme due, and 
where according to the proſecutor's own argument they ought to 
be rated. This is much more like the caſe of a turnpike than 
that of a carrier. The road like the canal may run through 
many pariſhes, and muſt all be repaired out of the ſame 
fund; and the paſſage through each pariſh contributes to increaſe 
the general fund. The Legiſlature enables the truſtees in the one 
caſe, and the proprietors in the other, to collect the tolls where 
they think proper along the line of paſſage: in neither caſe there- 
fore can the tolls be ſaid to be due but on the ſpot where they are 
appointed to be collected; and there only can they be ſaid to be 
viſible property of the perſons for whom they are colleQed. 
Neither is there any hardſhip or unfairneſs in rating them there; 
for it 1s as probable that there ſhould be a large population col- 
lected where the goods are uſually ſhipped as where they are 
uſually landed; as many perſons and machines are neceſſary to 
load as to unload the veſſels. This is alſo leſs open to fraud than 
the mode of rating contended for on the other fide, becauſe the 
Company may chooſe where they will ſhip the goods; but the 
delivery mult neceſſarily be according to the will and convenience 
of the ſhippers. But if the Court ſhould not think that the tolls 
are rateable where they are received, then inaſmuch as they accrue 
to the Company in proportion for every mile of the navigation 
along which the goods are carried, they ought to be rated pro— 
portionably in each pariſh through which the canal paſſes, in pro- 
portion to the diſtance which the goods paſs through each. This 
mode of rating 1s founded in juſtice ; becauſe the land which has 
been applied to the purpoſe of the navigation was before pro- 
ductive and contributed to the maintenance of the poor; it is but 
fair therefore that it ſhould contribute in it's preſent ſtate. And 
though ſome parts of the canal may be more navigated than others, 
yet every part contributes to render the reſt more productive. 
There is no greater difficulty in this calculation than in the one 
which has been adopted. But whatever difficulties might have 
exiſted à priori, none ſuch exiſt now in the preſent caſe as amend- 
ed (a), for the proportions of the tolls in reſpect of each pariſh are 


(a) The cafe upon the firſt argument was ſent down to he reſtated more particularly 
as to theſe facts. 


Vol. VIII. 4 U in 
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1799, in fact ſtated; and the very circumſtance of the Court ordering 
dhe caſe to be reſtated for the purpoſe of aſcertaining thoſe pro- 


* 7 N portions according to the number of miles over which the ſeveral 
Tor one goods were conveyed in each pariſh ſhewed that the Court did not 
Seba conſider the difficulty to be inſurmountable. | | 

hate Lord KENYON Ch. J. I conſider that this caſe is brought for- 


TERSHIRE 
Canal Navi- ward to give us an opportunity of reviewing the opinions we deliver- 


— ed in the former caſes that have been alluded to: but on reconſidera- 
tion, I do not ſee any reaſon to induce me to change the opinion I 
then gave. In the firſt of thoſe, R. v. The Undertakers of the Aire 
and Calder Navigation, which was decided ſoon after I came into this 
court, though it differs from the preſent caſe, ſome rules were eſta- 
bliſhed applicable to this caſe. But I cannot diſtinguiſh the other 
caſe, R. v. Page, from the preſent in principle and in ſubſtance, 
though there are ſome nice diſtinctions between them. And if the 
rules there laid down had occaſioned any great inconvenience, the 

F parties intereſted have had in the interval of ſeveral years many 

| opportunities to apply to the Legiſlature for a remedy : but no 
| application of that kind having been made, I preſume that no 
| inconvenience has reſulted from thoſe determinations. This does 
not appear to be a conteſt between the pariſhes through which the 

canal paſſes and the Company of Proprietors, but the Company 

are ſtruggling againſt the rate altogether. To this Company 

| = indeed as well as to others of the ſame kind the public are much 

* indebted for their undertakings: but they ought to contribute 

to the relief of the poor in common with the owners of all other 
ſpecies of property in proportion to the proſits that they acquire. 
As the Company have objected to the preſent mode of rating, I am 
anxious to know what other mode they would ſubſtitute for it : on 
1 this point however their counſel have left me in great doubt. They 
| give me the choice of two modes; they wiſh the Company either 
to be rated for the whole in the pariſh where the tolls are received, 
or for the different parts in the different pariſhes through which the 
canal paſſes in proportion to the number of miles in each pariſh: 
but they have not named that mode on which they chooſe to rely. 

I rather think that they would not be ſatisſied with the firſt of 

thoſe methods ; becauſe, after receiving the tolls in one pariſh for 

the whole voyage, it is too much to ſay that the Company ſhould 
retain them in the event of the owners of veſſels not being 
able to go the whole voyage either on account of the locks being 


out of repair, the banks giving way, or any other accident of that 
I 4. | kind. 
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kind. It is not therefore the moſt convenient place to rate the 
tolls where they are collected. Then it is ſaid that the other mode 
of rating ſhould be adopted, becauſe the land over which the 
canal paſſes was before rateable to the poor, in reſpect of it's 
produce. But infuperable difficulties occur to this mode. It is 
admitted that all property ſhould be rated to the poor according to 
it's meliorated ſtate : but on account of the difference of expence 
attending the cutting of a canal in flat and hilly countries, it is 
almoſt impoſſible to aſcertain the preciſe degree in which the pro- 
perty is meliorated in each particular pariſh. 

The bar are already in poſſeſſion of the reaſons which we gave 
in the caſe of R. v. Page, and therefore it is not neceſſary to 
repeat them. It ſeems to me, after reviewing the whole of the 
ſubject and conſidering which is the moſt eligible mode of rating 
the property in queſtion, that the mode adopted below is that 
which approaches neareſt to juſtice, It is ſufficient therefore to 
ſay that I continue to think that the caſe of R. v. Page was 
rightly decided, and as I cannot diftinguiſh this caſe from that 
in principle, the preſent rate muſt be confirmed. 

GROSE J. The great object in this caſe is to find out the true 
principle according to which the tolls ought to be rated. This 
very point was much conſidered in the caſe, R. v. Page, where 
after the beſt conſideration that I could give to the ſubject it 
appeared to me that tolls of this kind ſhould be rated where they 
become due: and I cannot on reconſideration diſcover any other 
mode of rating leſs exceptionable than that. That mode may 
poſſibly be liable to ſome objeQion, and ſo is every other mode 
that has been ſuggeſted : but that mode appears to be moſt con- 
ſiſtent with the juſtice of the caſe, and to be attended with 
fewer difficulties and objections than any other, and it is not in- 
conſiſtent with any clauſe in the act of parliament by which the 
tolls are impoſed. The Lord Chief Juſtice has ſtated his objections 
to both the modes of rating propoſed by the Company ; and I 
entirely agree with his Lordſhip on thoſe points. In anfwer to 
one argument at the bar, that the money was not paid for the 
tonnage but ſor the permit to paſs on the navigation, it 1s ſufficient 
to refer to the act of parliament which empowers the Company to 
take for tonnage for all goods conveyed on the canal ſuch rates 
and duties &c not exceeding 12d. per mile for every ton: 
the rates therefore are not payable until the goods are conveyed, 


for until they are conveyed, it is impoſſible to ſay how much will 
become 
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become due, For though the money may be paid! in advance for 
the convenience of the Company, in many inſtances it muſt be 
returned if the voyage cannot be completed, becauſe until the 
voyage is completed no money becomes due under the act of 
parliament. On the whole, therefore, I think that the mode of 
rating adopted in the caſe of R. v. Page, which ſeems leſs ob- 
jectionable than any other, ought to be adopted in the preſent 


caſe. 
LAWRENCE J. The Company, who object to the preſent mode 


of rating, ſay that they ſhould be rated ſor the tolls either in the 
pariſh where they are collected, or in the ſeveral pariſhes through 
which the canal paſſes according to the diſtance in each. Their 
counſel would not abſolutely chooſe the firſt ; they ſeemed rather 
to prefer the latter mode. But confidering that this is a rate on 
tolls, the proprictors of the tolls mult be rated either in the pariſh 
where the tolls become due or in that where they are received : 
but I think they cannot be rated in the pariſh where they 
are actually collected, becauſe many caſes may be put in which 
the tolls, though received, muſt be returned to the owners of 
the goods. Therefore it ſeems to me that the tolls ſhould be rated 
in the pariſh where they become due, that is, where the voyage is 


complete; and what was ſaid by Mr. J. Buller in giving his 


opinion in R, v. Page, comparing this to the caſe of a carrier, 
deſerves great weight. But it has been argued that this reſembles 
the caſe of R. v. Cardington, where the tolls became due on paſſing 


the ſluice : but it muſt be remembered that there the toll was paid 


for the uſe of the Jock; and it the owner of the veſlel, after pay- 
ing the toll, had been prevented purſuing his voyage, he could 
never have recovered back his money becauſe he had had the 
uſe of the lock. Nor is this like the caſe of a turnpike; for there 


the tolls are paid for the benefit of the public and not for the uſe 


of any individuals, and thoſe tolls are not the ſubject of taxation 
within the ſtatute of 43 Elizabeth ; there allo. the money is 
paid for the privilege of paſſing through the gate, and the party 
having once paid it cannot under any circumſtances recover it back 
again. It ſeems to me therefore that this queſtion was very 
rightly ſettled in R. v. Page, which caſe cannot fairly be diſ- 
tinguiſhed from the preſent. | 

LE BLANC J. This is a rate on tolls, and not on land. It is 
admitted that tolls, as ſuch, are rateable property, and that ſuch 
property is rateable 1 in the pariſh where it ariſes ; ; now it was de- 
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cided in R. v. Cardington and in other caſes that by this expreſſion, 
where it ariſes, we are not to underſtand the pariſh where the 
tolls are actually received, but the pariſh where they become due. 
The queſtion then in this caſe is, where do theſe tolls become due 
or payable? It has been ſaid that the tolls are not paid to 
the Company in reſpect of a contract for the carriage of goods, 
but for the privilege or liberty of carrying goods on their na- 
vigation: but, in each inſtance, it is an entire contract to pay ſo 
much for the liberty of carrying goods for a certain ſpace along 
the canal, and until the contract on the part of the Company, 
giving the privilege of carrying the goods on their navigation, is 
performed, nothing becomes due to them. If the contract be for 
the liberty of ſending goods the whole length of the navigation, 
the contract is not performed on their part and nothing becomes 
due to them for tolls until the goods are conveyed to Stourport : 
if the contract be for the privilege of conveying goods an inter- 
mediate voyage, to ſome place ſhort of the whole diſtance, the 
tolls do not become due until ſuch ſhorter voyage is performed. 
But this very queſtion has been already determined in the caſe fo 
frequently alluded to, R. v. Page; and unleſs the Court felt that 
there were ſome ſtrong objections to the mode of rating adopted in 
that caſe, that deciſion ought to govern the preſent caſe. Now no 
mode of rating theſe tolls more conſiſtent with juſtice or with policy 
than the rule there adopted has been pointed out. The counſel 
for this Company have indeed contended that this caſe is diſ- 
tinguiſhable from that in this reſpect, that there the toll was 
limited at a groſs ſum, 4s. per ton, for the whole voyage, and 
ſo proportionably for a greater or leſs diſtance, whereas here the 
toll is 124 per ton per mile: but there is not in reaſon any diſ- 
tinction between the two caſes on that account, in the one caſe as 
well as in the other the rate of tonnage is calculated at ſo much 
per mile. Not being able therefore to diſtinguiſh that caſe from 
the preſent, nor ſeeing any ground on which I can fay that that 
deciſion is not conſiſtent with the rules of law or public policy, 
I am of opinion that the order of Seſſions muſt be confirmed. 

Per Curiam, | a Order of Seſſions confirmed. 
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CASES IN MICHAELMAS TERM 


The Kixs againſt The Steward, Foreman, Treaſurer, 
Book-keeper, and Freemen of the Company of Free 
Fiſhermen and Dredgemen of the Manor and 
Hundred of FaversHam in the County of KRNr. 

6. Rs a mandamus, requiring the defendants to reſtore M. Har- 

* man to the office of one of the freemen of this Company, the 
defendants made a return ; ſtating that the Company are a Com- 
pany by preſcription, and from time whereof &c have held of 
the lord of the ſaid manor and hundred certain oyſter- grounds 
within the ſaid manor and hundred, and during all that time have 
laid and kept oyſters upon the ſaid grounds for the common uſe 
and benefit of the ſaid Company, and have carried on a trade in 


oyſters in partnerſhip together for the common uſe and benefit of 


the freemen of the ſaid Company. That from time whereof &c 
certain courts called Water Courts have been holden within the 


ſaid manor and hundred, at which the Company have been uſed to 
make orders for the management of the ſaid trade and regulating 
the members of the Company with regard thereto, and to nomi- 
nate twelve freemen to be a jury to impoſe fines and amercements 
upon the freemen for negle& of duty, and for other purpoſes. 
That from time whereof &c the Company have been uſed to 
make orders for reſtraining any of the members of the Company 
from doing any thing for their own gain to the prejudice or detri- 
ment of the ſaid trade. That from time whereof &c every perſon 
admitted to the freedom hath before admiſſion taken an oath that 
he would be a true tenant to the lord for the fiſhing- grounds held 
of him, do his ſervice, pay his rent, obſerve the cuſtomary laws 
that were or ſhould be made by the tenants, pay ſuch ſines and 
amercements as the jury ſhould impoſe upon him, and do in all 
things as a tenant ought or as near as he could. That M. Har- 
man at the time of his admiſſion into the Company took the ſaid 
oath. That from time whereof &c the Company have diſ- 
franchiſed, ſubject to the confirmation of the lord, any of the 
freemen for a wilful breach of the ſaid oath. That on the zoth 
of Fuly 1748 at a Water Court then holden an order was made by 
the ſaid Company that no tenant of the faid manor and hundred 


ſhould from thenceforth buy or lay any oyſters in any of the 


oyſter-grounds belonging to the ſaid manor and hundred, or in 
any 
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any creek or bank thereunto belonging, or within any creek or 
bank upon or near the Kenti 1h ſhore for his own gain, unleſs 
obliged by bad weather and for the preſervation of his oyſters, or: 
pain of forfeiting 20 6. for every offence, to be levied to the uſe 
of the lord, That at the time of making that order it was and 
from thence hath been and ſtill is prejudicial to the trade of the 
Company for any member ſo to lay his oyſters; and that the order 
is in full force. That M. Harman, while a member, viz. in 1796, 
1797, and 1798, wilfully and without being obliged by ſtreſs of 
weather or for the preſervation of his oyſters laid oyſters for his 
own gain within a bank on the Kentiſb ſhore, called the Conger 
Rock, whereby he incurred three forfeitures of 205. each. That 
at a Water Court holden on the 28th of Fuly 1798 Harman, 
being perſonally preſent, was called upon to ſhew cauſe why he 
ſhould not pay the ſaid forfeitures, but that he did not ſhew any 
cauſe nor did he aſk for any time to enable him ſo to do, but de- 
clared in the ſaid court that he would not pay the ſame: that 
thereupon at the ſaid court he was called upon to ſhew cauſe why 
he ſhould not be disfranchiſed for his ſaid refuſal, but that he did 
not ſhew any cauſe nor did he aſk for any time to enable him ſo 
to do; that therefore it was ordered by the ſaid Court, in Harman's 
preſence, that unleſs the ſaid forfeitures ſhould be paid to the 
ſteward of the ſaid Court on or before the 4th day of Auguft next 
for the uſe of the lord of the manor and hundred he ſhould be and 
was thereby disfranchiſed from being a free fiſherman and dredge- 
man of the ſaid manor and hundred proviſionally during the then 
next oyſter ſeaſon and until further order of Court. The return 
then ſtated that Harman did not pay either of the forfeitures on 
or before the 4th of Auguſt 1798, or afterwards; and that lord 
Sondes the lord of the manor and hundred on the 29th of October 
1798 confirmed the ſaid order of disfranchiſement. 

Mood, for the proſecutor, took ſeveral objections to this return. 
iſt, The bye-law, for whichthedefendantsdisfrauchiledtheproſecutor, 
cannot be ſupported, becauſe it is in reſtraint of trade. This bye- 
law does not merely reſtrain the fiſhermen within the limits of the 
corporation, but it alſo prevents them exerciſing their trade of 
buying or laying oyſters on beds beyond thoſe limits. Perhaps a 
reſtraint within the limits of the corporation might have been 
legal: but this bye-law n to the Kenti/h ſhore and places 
near it. The word © near” is indefinite; and, on account of the 


uncertainty of the limits within which the bye-law meant to re- 
ſtrain 


The KING 
The Com- 


Fiſhermen 
of FAVER-· 


_— 85 8 — 


354 CASES IN MICHAELMAS TERM 


1799. ſtrain the fiſhermen, the bye-law itſelf is bad. If in its conſtruc. 
. tion it extend to all places out of the county of Kent, in that view 
ogainſ? it is void, becauſe it's tendency is to check the ſpirit and induſtry 
1 „ of the inhabitants of Faverſbam, to create a monopoly, and thereby 
A. mermen to increaſe the price of the commodity. Davenant v. Hurdis, Moor 
nan. 576. If this bye-law can be ſupported, every corporation in the 
kingdom may make a bye law to prohibit it's members carrying 
on their trade out of the limits of the corporatton. Even a bye- 
law to prevent a man carrying on a trade in a particular place, 
unleſs he be free of that place, can only be warranted by cuſtom 
if ſuch a cuſtom exiſt, a bye-law may indeed be made to enforce 
it: but this is an attempt to impoſe a {till greater reſtriction. 1 Rol. 
Abr, 364. 2dly, Even if the bye-law could be enforced, the 
diſobedience to it is not a cauſe of disfranchiſement. A penalty is 
inflicted by the bye-law for the breach of it; © no tenant &c. 
ſhall &c. on pain of forfeiting 208. for every offence, to be levied to 
the uſe of the lord.” This penalty therefore might have been re- | 
covered by action of debt, or perhaps a diſtreſs might have been 
taken for it : but the nonpayment of a penalty is not a legal cauſe 
1 of dĩisfranchiſement. Nor could the defendant be disfranchiſed for 
i a breach of his oath merely, but only for ſome a& which is in itſelf 
a cauſe of disfranchiſement. 3dly, At all events the mode of 
proceeding was irregular and illegal. The proceedings ſhould 
have been carried on in the ſame regular manner as on a con- 
viction ; there ſhould be charge of the offence; a reaſonable notice 
to the party to give him an opportunity of preparing for his de- 
fence ; the hearing of the evidence on both ſides; and then a judg- 
F ment founded upon that. 1 Burr. 538. Whereas here was no 
i$ | previous accuſation of the proſecutor of the mandamus; he had 
a no notice that any charge had been or was to be exhibited againſt 
him; but happening accidentally to be preſent at one of the cor- 
porate meetings he was required to ſhew cauſe why he ſhould not 
pay three penalties; no evidence was given in ſupport of the 
_- charge; no time was allowed to him to make his defence; but at 
that very meeting he was disfranchiſed. 

Bayley Serjt. in ſupport of the return. Firſt; It may be admitted 
that a bye-law cannot of itſelf impoſe a reſtraint of trade; but 
where the reſtraint is impoſed by a cuſtom (a) and the bye-law 
regulates or enforces it, the bye-law may be good if the cuſtom be 
not unreaſonable. Now here ſufficient is ſtated in the former part 
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(a) Vid. Woolley v. Idle, 4 Burr, 1951. 
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of this return-to ſhew that the bye-law may be ſupported. It ap- 1799. 
— 


pears that the Company are a Company by preſcription; that they 8 
have immemorially laid and kept oyſters on the grounds for the again/ 
common uſe and beneſit of the Company, and have carried on a * 
trade in oyſters in partnerſhip together for their common uſe and * 1 
benefit. It is afterwards ſtated that it is prejudicial to do that thing nau. 
which the bye-law prohibits the members of the Company doing. 

But the only object of the bye-law is to prevent any one of the 

members of the Company carrying on a ſeparate trade for his 

own individual benefit at the ſame time that he is enjoying the 

general benefit that all the members of the community enjoy toge- 

ther. A cuſtom may reſtrain trade as far as it may be reſtrained 

by the contract of the parties. Now ſuppoſing a private agree- 

ment were made by ſeveral merchants in partnerſhip that none of 


them ſhould carry on trade on his.own account during the partner- 
ſhip, there is no doubt but that ſuch an agreement would be legal 
and if ſo, ſuch a bye-law as the preſent, founded on the cuſtom, 
is allo legal. Whatever reſtraints individuals may impoſe on 
themſelves with regard to trade may alſo be impoſed and enforced 
by a bye-law on a larger body. Mitchell v. Reynolds, 1 P. Vm. 181. 
In that cafe Lord Ch. J. Parker, in delivering the opinion of the 
Court, diſtinguiſhed between a general and a partial reſtraint of 
trade; ſaying that the former was illegal and void, but that the 
latter-is good if reaſonable and on a good conſideration. That 
diſtinction has been recognized and acted upon in ſubſequent caſes 
Cheſman v. Nainby, 2 Ld. Raym. 1456; Davis v. Maſon, ante, 
5 vol. 118. Nor is this bye-law objectionable on account of the 
word “ near.“ If the term itſelf be uncertain and indefinite, it 
may be explained by reference to the cuſtom.; and in this cafe no 
difficulty could ariſe on that head, becauſe it appears that the fact 
was committed on the Kentifh coaſt. At all events, if the bye-law 
be void as far as reſpects that word, the reſt of the bye-law may be 
ſupported. Secondly; as it appears that the party was preſent at 
the time, there was no occalion for any ſummons for him to attend: 
nor was it neceſſary to go into evidence, becauſe he did not deny 
the.charge : but he having heard the charge, and declaring that he 
would not pay the.penalties, and not wiſhing for further time, the 
Company proceeded to. pronounce their judgment at once. 
But :e Court were clearly of opinion that the return could not 
be ſupported, on account of the irregularity of the proceeding. 
They ſaid that it ſhould have been proved that the proſecutor had 
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committed the offence; inſtead of which the defendants preſumed 
him guilty, and ealled upon him to ſhew cauſe why he ſhould not 
pay the penalties; and that this was a deciſive objection. 

Lord KEN VON Ch. J. ſaid, I do not agree with the Counſel for the 
proſecutor in the whole of his objection to the bye-law. It muſt 
be remembered that the Company are partners as well as freemen. 
There is nothing illegal in partners agreeing to prevent any one 
partner carrying on a ſeparate trade elſewhere on his own.account; 
and if not, I do not ſee any reaſon why the ſame thing may not be 
prevented by a. bye-law in the caſe of a company like the preſent. 
With regard to the form of the bye-law indeed; though a bye- 
law may be good in part and bad in part, yet it can be ſo only 
where the two parts are entire and diſtinct from each other. As 
to the irregularity of the proceedings in this caſe ; perhaps the pro- 
ſecutor's appearing may have diſpenſed with the. neceſſity of any 
ſummons to him to attend: but ſtill the charge againſt him ſhould 
have been proved. The proceedings allo ſeem to be objectionable 
on other accounts; it does not appear that the disfranchiſement 
was by a court having authority to. remove the proſecutor. Where 
a power of removal is not given to any particular part of a body, 

it reſts with the company at large. In this caſe it is not ſtated 
that the court, at which the proſecutor was removed, was a court 
conſiſting of the whole body, but it is called a Water Court, which 
may be compoſed of the whole company or only. of ſome part of 
it; and if the latter, it ſhould appear that they had the power of 
removal, Beſides which, every member of the company having 
power to disfranchiſe ſhould have notice-to attend for that parti- 
cular buſineſs. . However it is not neceſſary to give any judicial 
opinion upon theſe points: it is ſufficient to ſay that the return 
muſt be quaſhed for the objection alluded to, that the charge of 
which the proſecutor of this writ was accuſed was not proved. 
So the return was quaſhed, and a peremptory mandamus 


awarded. 


WrEBER againſt AUSTIN. 


THE declaration in this caſe was delivered. in laſt Zofter term, 

with notice to plead within the four firſt days of. Trinity term. 
The defendant demanded oyer of the bond on which the action was 
brought on the third day of the Eaſter vacation, which was given 


on the day before the eſfoign-day. of Trinity term. On the fifth 
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day of Trinity term the plaintiff ſigned judgment for want of a 
plea; to ſet aſide which judgment a rule niſi was obtained in the 
laſt term, on the ground that a defendant has as much time to plead 
after oyer has been granted as he had when oyer was demanded, 
and conſequently that the judgment was ſigned too early. 

The caſe ſtood over to this day, when 

The Court (after conferring with the Maſter) ſaid they were 
clearly of opinion that the preſent judgment was regularly ſigned ; 
and that the. general expreſſion uſed in the books of practice (a), 
that the party has he /ame lime to plead after oyer is granted as 
he had when it was demanded,” muſt be underſtood to mean 
et ag much time in term time,—as many pleading days;” other- 
: wiſe (they obſerved) if oyer were demanded on the laſt day of 
: Trinity term and given the day before Michaelmas term the de- 
fendant would not be obliged to plead until the Eaſter term fol- 
lowing. But, under the circumſtances of - this caſe, this judgment 


vas ſet aſide on certain terms. 
Gibbs in ſupport of the rule. 
Pell againſt it. 


(a) Vid. Powell v. Gay, 2 &tr. 705 ; Tidd's Pra. 245. 348,9 and Impey's Pr. B. R. 
259. Sth ed. 


The KING againſt WIILso and Eleven Others. 


HIS was an indictment for a forcible entry and detainer at 
, common law. The firſt count ſtated that the defendants on 
&c-in the pariſh of St. Peter in the county of the borough of 
Carmarthen. with force and arms, znlawully, and: injuriouſly, and 
with a flrong hand, entered into a certain mill, and certain lands, 
and houſes, and the ſcites of a certain mill and certain houſes, 
with the appurtenances, being in the poſſeſſion of M. Lewis, and 
him the ſaid M. Lerois from the poſſeſſion of the ſaid premiles 
wnlawfully and injuriouſly, and with a Hreng hand, expelled and 
put out, and unlawfully and injuriouſly kept him out, and ſtill keep 
The third count was to the ſame 


Him out, againſt the peace &c. 
The ſecond 


effect, only varying in the deſcription of the premiſes. 


and fourth counts were the ſame as the firſt and third reſpectively, 
only omitting the words with a /frong hand, To all theſe counts 
there was a general demurrer, and joinder in demurrer. 
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Bedford, in ſupport of the demurrer, contended that the in- 
dictment upon the face of it charged only a private treſpaſs, and 
not a public breach of the peace indictable. It is laid down by 
Hawkins (a) that no inditment for a forcible entry lay at common 
law where the party had lawful right of entry; but that ſuch indict- 


ment can only be maintained on the ſtatutes'(5). And though it 


has been ſince holden in the caſe of The King v. Bathur} (c) that 
an indictment lies at common law for a forcible entry into a 
. dwwelling-honuſe ; yet that has been adverted to in ſubſequent caſes 
as the ſingle exception to the general rule. To ſupport an indict- 
ment at common law ſome ſpecific violence conſtituting a breach 
of the peace muſt be charged on the record; and therefore where 
ſuch facts are ſtated in the indictment as accompanying a forcible 


entry, the indictment may be maintained on account of the breach 


of the peace ſo ſtated, but not on account of the forcible entry 
itſelf. Theſe principles are clearly eſtabliſhed by the caſes of 
The King v. Bathurſt (c), The King v. Storr (d), and The King v. 
Bake and others (e). Storr's caſe was an indictment for unlaw- 
fully entering a man's yard, and digging the ground and erecting 
a ſhed, and unlawfully and with force and arms expelling the 


owner: The Court quaſhed it on the ground that the nature of 


the force uſed did not appear on the face of the indictment, and 
that nothing more than a common treſpaſs could be implied from 
the words vi et armis. There A/ton J. mentioned that he took 
Mr. Juſtice Deniſon to have ſaid in the cafe of The King v. Bathurſt 
« that vi et armis was prima facie as good as manu forti:” and all the 
Court agreed that that caſe proceeded on the ground of it's beirrg 
a forcible entry into a ¼eélling- houſe. But as the firſt count in the 
caſe of R. v. Batburft charged the offence to be committed manu 


| fort as well as vi et arms, if that had been ſufficient, there would 


have been no neceſſity to reſort to ſuch a diſtinction. The other 
caſe of an indictment againſt Bate and fiſteen others (/) was quaſh- 
ed on the ſame ground; becauſe the actual force uſed did not 
appear upon the face of the inditment, ſo that the Court might 
ſee that it was ſuch as amounted to a public breach of the peace: 
and there all the Court agreed that the mere number of perſons 


(a) 1 Hawk. c. 64. J. 1, &c. (c) Sayer's Rep. 225; and vide 3 Burr, 


(6) Vid. ſtatutes 5 Ric. 2. c. 8.; 15 Ric. | 1699 1702. the ſame caſe referred to. 
2. c. 2.3 8 Hen. 6. c. .; 31 Elis. c. 11. (4) 3 Burr. 1698. 
and 21 Fac. I. c. 15. 


| (e) 16. 1731. ls. 


. cCbæharged 
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charged to be preſent made no difference. All the caſes where 
the indictment has been {uſtained upon the words manu forti, with= 
out ſhewing what the force was, have been founded upon the 
{ſtatutes againſt forcible entry and detainer: and in thoſe it has 
been holden ſufficient for the indictment to purſue the words of 
the ſtatutes. In a proſecution under thoſe acts the principal 
object of the party is to obtain reilitution of the premiſes, and 
therefore it partakes more of a civil remedy. But this is an 
indictment at common law, where the breach of the public peace 
is the giſt of the offence, which ought to be apparent upon 
the face of the record. There are ailo good general reaſons for 
not ſuffering parties to convert actions of treſpals into indict- 
ments; for they thereby become witnetles in their own cauſes, 
and ſave the coſts in caſe they do not ſucceed, 

Walton contra. Though it may be admitted that the ſecond 
and fourth counts cannot be ſupported, yet the firſt and third may, 
on the ground that charging the forcible entry to have been made 
mani fortt is a ſufficient allegatiou of an actual force uſed, amount- 
ing to a breach of the peace; more eſpecially when it appears to 
have been committed, as is here charged, by twelve perſons; 
for ſuch a number, as /7awe4ins (a) obſerves, is of itſelf calculated 
to ſtrike terror. Beſides which, the fact charged is the expelling 
a man from the poſſeſſion of his houſe, which in' it's nature implies 
| ſome perſonal violence. This caſe differs from thoſe cited, where 
indictments only alleging the offence to be committed vi et armis 
have been quaſhed; for aua fort: implies ſomething more than a 
conſtructive force in law. In the Queen v. Dyer (b), exception 
vas taken to an indictment for a forcible entry into land, that it 
was not alleged to be many forti, according to the words of the 
ſtatute 5 Ric. 2. c. 8.; but the Court refuſed to quaſh it, ſaying 
that at common lew a party was indictable for entering into land 
where his entry was not lawful, though there were no force; but 
that the ſtatute forbids it even where the entry is lawful. In 
Jopſan's caſe (c) the Court refuſed a ſimilar application; though 
the indictment only charged that the defendants, five in number, 
and ſeveral others, unlawfully aſſembled to diſturb the peace, and 
worth force and arms unlawtully broke and entered a mine of black 
lead &c, and unlawſully took and carried away 60 pounds weight 


(a) Vid. 1 Hawk, c. 65. J. I, 2. 4. 5. () Mentioned in 3 Barr. 1702. 
(5) 6 Med. gb. 
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of lead &c. Here the force is as apparent on the face of the in- 
dictment as it was there; for here it is ſtated that the defendants 
with a ſtrong hand expelled the proſecutor from his houſe. It is 
true that the caſe of the King v. Dathur/t turned in great meaſure 
upon the circumſtance of the entry having been made into a dwell- 
ing-houſe : but the principle mult extend equally to the preſent 
caſe; for there is no reaſon for ſaying that the breach of the 
public peace is more apparent in the one caſe than the other. 
As to the general impolicy of permitting the party grieved to be a 
witneſs in his own cauſe, it does not apply more ſtrongly to this 
than to many other criminal caſes. 

Bedford, in reply, ſaid that in Joßpſon's caſe an unlawful aſſembly 
was charged, which in itſelf was an indictable offence. That as to 
Dyer's caſe in Modern Rep., being prior to the caſes firſt cited and 
contradictory to them, it muſt be taken to have been over-ruled. 
That the words manu forti were no deſcription of the force, but a 
mere qualification of the act, and had only the ſame effect as the 
terms /elonioufly or unlawfully in an indictment; which would not 
be ſufficient to deſcribe the offence if the fact ſtated appeared not 
to be felony or unlawful. 

Lord KEenyoN Ch. J. It is perfectly clear that a mere treſpaſs 
which is the ſubject of a civil action, and where the words vi et 
armis are introduced as matter of form, cannot be converted into 
an indictable offence. But there is no doubt but that the offence 
of forcible entry is indictable at common law, though the ſtatutes 
give other remedies to the party grieved, reſtitution and damages; 
and therefore in an indictment on the ſtatutes it is neceſſary to 
ſtate the intereſt of the proſecutor : but I do not know that it has 
ever been decided that it is neceſſary to allege a greater degree of 
force in an indictment at common law for a forcible entry than 
in an indictment on the ſtatutes, In the caſes cited a diſtinction 
ſeems to have been taken between a forcible entry into a dwelling- 
houſe and a forcible entry into other kinds of property, and it has 
been ſaid that a leſs degree of force need appear in an indictment 
in the former caſe than in the latter. But the ſimple queſtion here 
is whether the facts ſtated in this indictment, if they be proved as 
laid, do not amount to an indictable offence? It is alleged that 


twelve perſons with force and arms and with a ſtrong hand violently 


entered into a certain mill and lands and houſes and expelled the 


proſecutor ; whether or not theſe facts will be proved is another 
queſtion; 
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queſtion ; but if they be proved as laid, God forbid that it ſhould 
not be an indictable offence ! the peace of the whole country 
would be endangered if it were not ſo. It is ſaid however that 


the number of the defendants in this caſe is not equal to that in 
one of the caſes where the indictment was quaſhed, and where 
the Court ſaid that the number of the defendants alone would not 
make it an indictable offence : but from what is there ſaid it does 
not follow that the Court would have decided that the indictment 
could not have been ſupported, if it had charged the defendants 
with having committed the ſame degree of violence that is ſtated in 
this indictment. Therefore in determining that the firſt and third 
counts in this indictment may be ſupported, we ſhall not over- 
rule any of the caſes that have been cited, and we ſhall give effect 
to a part of the law that ought to be preſerved, namely, that no 
one ſhall with force and violence aflert his own title. The ſecond 
and fourth counts are very properly abandoned by the proſecutor. 

GRosE J. The ſecond and fourth counts being given up, the 
only queſtion before us is whether or not the firſt and third counts 
can be ſupported. I thoroughly agree with thoſe caſes in which 
it has been decided that an indictment at common law for a 
forcible entry may be maintained. I admit that there appears 
to be a little confuſion in the different caſes on this ſubject; in 
ſome it ſeems as if the words“ manu forti' were conſidered to be 
of the eſſence of the offence, while in others it is ſaid that they 
mean no more than vi et armis. But I am not aware of any caſein 
which it has been holden that an indictment ſimilar to thoſe counts 
in the indictment now in diſpute could not be ſupported. Then 
we mult reſort to principle: now it is here ſtated that at one time 
twelve perſons with a ſtrong hand entered into houſes belonging to 
the proſecutor, and with a ſtrong hand violently expelled him; this 
is clearly a public breach of the peace and the ſubject of an indict- 
ment. The words “ with a ſtrong hand” mean ſomething more 
than a common treſpaſs. Therefore I am of opinion that the firſt 
and third counts are good. 

LAWRENCE J. Every indictment muſt charge ſufficient to 
Mew to the Court that the defendant has done that which in law 
is an indictable offence. And it has been ſettled in the caſes 
alluded to that it is not ſufficient in an indictment for a forcible 
entry to charge the defendant with having entered vi et armis, 
which is the degree of force that the law aſeribes to every common 
:treſpaſs or entry on land, but that it is neceſſary to allege that degree 
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1709. of force and violence in fact which conſtitutes the offence. The 
e e queſtion therefore in this caſe is whether or not the words“ with a 
again; ſtrong hand” do not imply that degree of force. The ſtatutes nſe 
LIPS. the words © with a ſtrong hand“ as deſcribing that degree of force 
which makes an-entry or detainer of lands criminal, and entitles the 
proſecutor under-circummnances to reſtitution and damages. And in 


an inditment on the ſtatute it is ſufficient to ſtate that the defend- 


ants entered © with a ſtrong hand ;” it being conſidered that thoſe 


words imply that the entry was accompanied with that terror and 
violence that conſtitutes the offence, Bande's caſe (a) ſhews that 
thoſe words are ſuftictent in an indictment on the ſtatute. There 
0 it was charged that the defendant vi et armis ac manu forti ex- 
bf pulit &c; and though ſeveral objections were taken to the in- 
1 | ditment, it was not objected that a ſuſſicient degree of force was 
4 not alleged to make it an indiQable offence. So in Raft. Entr. 
A 354. there is a count that the defendant nanu forti entered &c. 
And this precedent is in a book of the greateſt authority. Hence it 
i appears that it was then thought that charging the entry to 
be manu forti was ſufficient to conſtitute a forcible entry within the 

meaning of the acts of parliament : but as it is clear that in order 

to ſuſtain an indictment on the ſtatute it is neceſſary to prove ſuch 

5 a degree of force as would amount to a public breach of the peace 
at common law, why may not thoſe words in an indictment at 
common law ſatisfy the Court that the entry was attended with the 

ſame degree of violence? No particular technical words are ne- 

ceſſary in ſuch an indictment: all that is required is that it ſhould 

appear by the indictment that ſuch force and violence have been 

uſed as conſtitute a public breach of the peace; as is manifeſt from 

the caſes cited, particularly that of R. v. Bathurſt and others. 

There the indictment conſiſted of five counts : the firſt ſtated that 

the defendants with force and arms and with a ſtrong hand entered 

i a certain meſſuage with the appurtenances &c, concluding contra 
{i formam ſtatuti; the three next counts were for a forcible entry into 
i cloſes; the fifth count was for a forcible entry at common law into 
a dwelling-houſe ; but in none of them, except the firſt, were the 
words © with a ſtrong hand“ uſed. All the Court agreed that the 
firſt count could not be ſupported on the ſtatute, becauſe it did 
not ſtate what intereſt the ' proſecutor had in the houſe : but 
Ryder Ch. J. and Fęſler J. thought that ic was good at common 
law, though Mr, J. Denifou doubted, becauſe it concluded 
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againſt the form of the ſtatute, and it had never been holden that 
indictments which were informal as indictments on the ſtatutes 
could be ſupported at common law by rejecting ſuch concluſion. 
The three next counts were conſidered as bad: but it was ruled that 
the fifth count was good: and Ryder Ch. J., ſpeaking of the firſt 
count, ſaid The words © manu forti” are underſtood to import 
ſomething criminal in it's nature; ſomething more than is meant 
by the words © vi et armis.” And there is a much more ancient 
caſe than that in which the ſame thing was ſaid. In Sh. 135. 
exception was taken to an indictment for a forcibly entry, becauſe 
the words manu forti were omitted, when Rolle Ch. J. ſaid that 
thoſe words ſhould have been uſed “ to diſtinguiſh this kind of 
entry from an ordinary treſpaſs.” So that he thought that thoſe 
words imported a greater degree of violence than the common 
words in treſpaſs “ vi et armis.“ As therefore thoſe words are 
inſerted in the firſt and third counts of this indictment, I am of 
opinion that thoſe counts are good, eſpecially conſidering the num- 
ber of the defendants; and that judgment mult be given for the 


Crown on thoſe counts. 
LE BLANC J. Two objections have been taken to this indict- 


ment; 1ſt, That this is not an offence indictable at common law; 
and 2dly, that even if it be, the firſt and third counts of this 
indictment do not charge a ſufficient degree of force to make it an 
indictable offence. The three caſes that have been cited, two 
from Burrow and the other from Sayer's Reports, are deciſive 
authorities to ſhew that an indictment for a forcible entry may be 
maintained at common law, provided the indictment charge the 
defendants with having uſed ſuch force as conſtitutes a public 
breach of the peace. In the two caſes in Burrow it was holden 
that the words © with force and arms” were not alone ſufficient to 
make it an indictable offence at common law, for this reaſon chiefly, 
that that is the conſtant form of expreſſion uſed in actions of treſ- 
paſs: but it ſeems to have been admitted that if enough is alleged 
in an indictment to impute actual force to the defendants, the 
indictment is good at common law. Now in this caſe there are 
other words beſides © vi et armis,“ namely,“ with a ſtrong hand” 
and “ unlawfully.” My Brother Lawrence has obſerved that“ with 
a ſtrong hand” are the words uſed in the ſtatutes; and I think thar 
_ thoſe words mean ſomething more than“ vi et armis,” which are 
the mere formal words in an action of treſpaſs. I am therefore of 


opinion that the allegation, that the twelve defendants with force 
Vor., VIII. 4 : and 
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Saturday, 
Now. I och . 


This Court 
will not diſ- 
charge ade- 
fendant out 
of cuſtody on 
filing com- 
mon bail, on 
the ground 
that the 
plaintiffs at 
whoſe {uit he 
was arreſted 
were all g- 


-nees under a 


commiſſion 
of gankrupt 
ſaed out 

z bove three 
years ago 
againſt the 
deſendant, 
under which 
they had re- 
ceived divi- 
dends, But 
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and arms and with a ſtrong hand unlawfully entered and expelled: 


the proſecutor, does impute to the defendants a degree of force and 
violence ſufficient to ſupport this indictment. Conſequently I 
concur in the opinion given by the Court that judgment muſt be 


given for the Crown on the firſt and third counts, 


Judgment for the Crown on the firſt and third counts. 


On a ſubſequent day in the term, 
Lord KENYON Ch. J. ſaid, We wiſh that the grounds of our 


, opinion may be underſtood, We do not in the leaſt doubt the 


propriety of the deciſion in this caſe the other day, but we deſire 


that it may not be conſidered as a precedent in other caſes to which 
it does not apply. Perhaps ſome doubt may hereafter ariſe re- 


ſpecting what Mr. Serjt. Hawkins ſays, that at common law the 
party may enter with force into that to which he has a legal title. 
But without giving any opinion concerning that dictum one way 


or the other, but leaving it to be proved or diſproved whenever 
that queſtion ſhall ariſe, all that we wiſh to ſay is that our opinion 
in this caſe leaves that queſtion untouched, it appearing by this 


indictment that the defendants ꝝnlavfully entered, and therefore 


the Court cannot intend that they had any title. 


OL1iverR and Another againſ} AMES. 


T* May 1796 a commiſhon of bankrupt iſſued againſt the de- 

fendant, under which he was declared a bankrupt, and the 
plaintiffs were choſen his aſſignees, and have ſince made two divi- 
dends, of which the plaintiff; received their ſhares in common with 


the other creditors. After which, on the 23d of O#ober laſt, they 
arreſted the defendant for 100/., being the reſidue of 130. the 


amount of the original debt, And on a former day in this term 
Lambe moved to diſcharge the defendant out of cuſtody on fling 
common bail. He admitted that the Court of Chancery will in 
ſome caſes permit a creditor who has proved his debt under a com- 
miſſion to wave his advantage under ſuch commiſſion, and proceed 
at law for the recovery of his debt: but he ſaid that no caſe has 
gone the length of the preſent, where the aſſignees after poſſeſſing 
themſelves of all the bankrupt's property and receiving dividends 


they ſuſpended the execution of the rule on the ſheriff to bring in th" hody to give the defend : 
to make an application to the Lord Chancellor for relief. 05 5 fendant time 


under 
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-under the commiſſion have been ſuffered afterwards to proceed at 
law. And he obſerved that if the Court of Chancery would pro- 
hibit them on the ground of having made their election, this Court 
will not ſuffer them to arreſt the perſon of the bankrupt. On the 
fame principle, in the caſe of Aylett v. Harford (a), the Court re- 
fuſed to ſuffer a creditor, who had proved his debt and acquieſced 
under the commiſſion above a twelvemonth, to reſort to the 


bankrupt's bail in an action commenced before ſuch commiſſion 


iſſued. 

E/pinaſſe oppoſed this in the firſt inſtance; and referred to the 
caſes Ex parte Ward (5), and Ex parte Dorvilliers (c), to ſhew that 
the circumſtance of a creditor being choſen aſſignee under the 
commiſſion does not preclude him from proceeding at law againſt 
the bankrupt; though the Court of Chancery will not ſuffer a 
petitioning creditor to do ſo. At any rate he inſiſted that this 
was only a ground for an application to the Lord Chancellor and 


not for a ſummary application to a court of law, as was lately de- 


termined by the Court of Common Pleas in the caſe of 1 v. 
. Reeves (d). | 


The Court ſaid they would look into the caſe cited from the 


Court of Common Pleas; and on this day 

Lord KENyoN Ch. J. ſaid that as that Court had referred the 
complaint of the defendant to the Court of Chancery, which was 
the uſual forum for the deciſion of ſuch queſtions, this Court 
would follow the ſame example. That it was a ſettled rule not to 
ſuffer a petitioning creditor to ſue the bankrupt at law; but that in 
other caſes: the Court of Chancery would allow the (a) creditors 
reaſonable time to make their election after they had proceeded 
under the commiſſion, But that Court had precluded parties from 
purſuing. their remedy at law after much leſs acquie{cence than 
three years. 

Therefore the Court diſcharged the preſent rule: but the plain- 
tiff having ruled the ſheriff to bring in the body, they ſuſpended 
the execution of that rule in order to give the defendant an oppor- 
tunity of applying to the Court of Chancery. 


(a) 2 Blac, Rep. 1218. | the Lord Choncellor permitted the plaintif, 
(6) 1 th. 153. | one of the alſignees of the bankrupt, to pro- 
(e) 16 221. ceed at las, on refunding achat he had re- 
(% Beſ. & Pul. Rep. 424. | ceived as dividends under the com miſſios. 


| 


(e) Vid, Ex parte Capot, 1 , 220, where 
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Plaintiff co- 


venanted to 


ſell to the de- 


fendant 2 
ſchool- houſe 


convey the 


ſame to him 
on or be- 
fore the 1ſt 


Auguſt 1797, 


and todeliver 
up the poſ- 
ſe ſion to him 


on 24th June 


17906; and 
in confidera- 
tion thereef 
cefendanc 
covenapted 
to pay the 
plaintiff 1204. 
on or before 
the ſaid 1ſt 
Auguſt 1797: 
held that the 
covenant to 
convey and 
that for the 
payment of 
the money 
were ce per d- 
ant cove- 
nants; and 
that the 
plaintiff 
could not 
maintain an 
action for the 
1200, with- 
cut averring 
that he had 
conveyed or 
tendered a 
conveyance 
to the de- 
fendant, 
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GLAZEBROOK, Clerk, againſt Woopzow, Clerk. 


| on covenant the declaration ftated that by articles of agreement 

under ſeal made on the roth of March 1796 between the plain- 
tiff and the defendant, (after reciting that the plaintiff had eſta- 
bliſhed a grammar-ſchool at Warrington in which he had many 
ſcholars, and for the purpoſe of conducting the ſaid ſchool with 
convenience had poſſeſſed himſelf of a piece of ground on which 
he had erected a building appropriated to inſtruction &c., and being 
about to leave Marrington had agreed with the defendant to ſell to 
him not only his right title and intereſt in the ſaid ground and 
building, ſubject to a yearly ground rent of 16s. and 6d. payable to 
FJ. Blackburne in fee, but to ſurrender to him the pupils he then had 
under his care ſo far as in him lay, together with all benefit ariſing 
therefrom, for the conſiderations thereinafter mentioned,) the 
plaintiff covenanted and agreed to and with the defendant that he, 
the plaintiff, would on or before the 1ſt of Aug 1797 con- 
vey to the defendant his heirs &c. the ſaid ground with the build- 
ings thereon erected, ſubject as aforeſaid, and the fixtures therein, 
for all the plaintiff's right title and intereſt in the premiſes, and 
would on or before the 24th of June 1796 ſurrender up the ule 
and enjoyment of the ſaid premiſes and deliver over as far as in him 
lay all the pupils he might then happen to have under his care to 
the care of the defendant, and all the profits ariling from them, 
and alſo that he the plaintiff would in the meantime uſe his utmoſt 


endeavours with the parents and guardians of the children com- 


mitted or to be committed to his care in Warrington to induce 


them to continue their children under the care and tuition of the 


defendant &c; and in confideration thereof” the defendant co- 
venanted and agreed to and with the plaintiff that the defendant his 
executors &c. would on or before the ſaid 1ſt of Augu 1797 pay 
the plaintiff his executors &c. the ſum of 1204. with lawful intereſt 
from the 1ſt of January next preceding the ſaid iſt of Auguſt. 
The plaintiff then averred that in purſuance of the ſaid articles he 
afterwards viz. on the ſaid 24th of June 1796 ſurrendered up the 
uſe and enjoyment of the ſaid ground with the buildings &c to the 
defendant-who thereupon entered upon and became and was and 
from thence hitherto hath been and ſtill is thereof poſſeſſed, and 


alſo then delivered over as far as in him lay all the pupils he then 


6 had 
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had under his care and all the profits &c; and although the plain- 
tiff had well and truly performed every thing elſe in the ſaid articles 
contained on his part, yet proteſting that the defendant had not 
performed any thing in the ſaid articles contained on his part, the 
plaintiff averred that the defendant did not on the ſaid iſt of Auguſt 
1797 or at any other time before or ſince pay the ſaid 1200. with 
intereſt &c. to the plaintiff, but wholly refuſed to pay the ſame &c; 
wherefore &c. 

To this the defendant pleaded, iſt, that from the time of making 
the ſaid articles until and on the 1ſt of Auguſt 1797 he (the defendant) 
was ready to accept a conveyance of the ſaid ground in the de- 
claration mentioned with the buildings &c. for and during all the 
plaintiff's right title and intereſt in the ſame, and at the ſame time 
to pay the ſaid 120/. in the declaration mentioned with intereſt 
&c, if the plaintiff would have made or procured any ſuch con- 
veyance or aſſurance, yet that the plaintiff did not on or before the 
ſaid 1ſt of Auguſt 1797 or at any time ſince convey to the de- 
fendant the ſaid ground with the buildings &c for and during all 
the plaintiff's right &c.; wherefore the defendant had not paid to 
the plaintiff the ſaid 120/. &c. There was a ſecond plea to the 
like effect; ſtating that the plaintiff had not tendered any con- 
veyance of the premiſes &c. 

To theſe pleas there was a general demurrer, and joinder in 
demurrer. | 

Yates in ſupport of the demurrer. The queſtion is whether the 
covenant to convey, and the covenant to pay the ſtipulated price, 
be dependant covenants, or whether they be mutual and indepen- 
dant covenants, for the breach of which the parties muſt reſpec- 
tively reſort to their remedy by action. It may be admitted that if 
the performance of a covenant, for the breach of which the defendant 
is charged, depends upon a prior act to be done by the plaintiff, 
the non- performance of ſuch prior act may be pleaded in bar of the 
plaintiff's action. But here the covenants are independant; and 
therefore it was not neceſſary in order to maintain the action for 
the 120/. for the plaintiff to aver the execution or tender of a con- 
veyance on or before the 1ſt of Auguſt 1799; conſequently the 
allegation of the non-performance of thoſe acts by the defendant 
in his pleas is no bar to the plaintiff's recovery. It has been long 
ſettled that no preciſe form of words is neceſſary to make a cove- 
nant, precedent, mutual, or ſubſequent, but it depends upon the 

Vor. VIII. 5 B intention 
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intention of the parties and the good ſenſe of the thing. Thorpe v. 
Thorpe (a). It was there ſaid that where the things to be performed 


by the parties reſpectively are to be done at different times, that ſhews 
that the covenants are not dependant one on the other, but that the 


parties look to different remedies to ſecure the performance of 
them. Now here the defendant was to be put in poſſeſſion of the 
premiſes and of the pupils of the ſchool on the 24th of June 1796, 
and it was not until the 1ſt of Auguſt 1797 that the conveyance 
was to be executed and the money paid. The defendant there- 
fore has long ago had the advantage of the partial execution of 
the contract, by being put in poſſeſſion of the ſchool and of the 
emoluments ariſing from it, which is the material and ſubſtantial 
part of the contract. The ſame doctrine was laid down in Cam - 
bell v. Fones (b). There one, who had obtained a patent for an 
improved method of bleaching linen &c., contracted with the de- 
fendant in conſideration of 250. paid down and of 250/. more 
to be paid on a certain day or ſooner, to inſtruct him in his art, 
and the defendant covenanted to pay the further ſum on that day 
or ſooner if the plaintiff inſtructed him before: there the Court 
held that the times ſtipulated for the performance of the reſpective 
acts being fixed, the one could not be ſaid to depend on the 
other; and accordingly the plaintiff had judgment in covenant for 
the 250/., without averring that he had given the defendant the 
neceſſary inſtruction, in reſpect of which the money was to be 


paid. If it be objected that here the words of the covenant ſhewe 


a condition precedent; for that the defendant only covenanted to 
pay the money © in confideration thereof Ee, i. e., of all that the 
plaintiff had before engaged to do, the caſe of Boone v. Eyre (c) is 
an authority in anſwer to ſhew that thoſe or the like expreſſions 
do not in themſelves make a condition precedent, if on the whole 
the intention of the parties appears to have been otherwiſe, There 
the plaintiff had ſold a plantation in Dominica and the negroes 
thereon to the defendant under certain covenants, in conſideration 
of 5001. and a certain annuity for lives; and the defendant cove- 
nented with the plaintiff that, © he the ſaid plaintiff well and truly 
performing all the covenants in the ſaid indenture of ſale con- 
tained,” the defendant ſhould pay the ſaid annuity : and in an 
action on the covenant for non-payment of the annuity the plaintiff 


(a) Salk, 171. (6) Ante, 6 vol. 570. (c) 2 Blac. Rep. 1312. 
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averred performance generally of all the covenants on his part ; 
the defendant in anſwer pleaded ſpectally non-performance by the 
plaintiff of certain covenants contained in the indenture of fale, as 
that he had no title, and had not delivered poſſeſſion &c.: but the 
Court on demurrer gave judgment for the plaintiff, on the ground 
that thoſe words did not make a condition precedent ; but that the 
covenants were mutual and independant, Now that caſe cannot 
be diſtinguiſhed on principle from the preſent ; for there the an- 
nuity was in the nature of a payment for the eſtate, of which it was 
admitted that the plaintiff had not put the defendant in poſſeſſion : 
whereas here the defendant has had the benefit of the eſtate, and 
has his remedy on the covenant for the non-ex2cution of the con- 
veyance. 

Mood, contra, agreed in the general principle firſt ſtated, but 
contended that upon the plain ſenſe and reaſon of the contract 
the conveyance and the payment were intended to be concurrent 
acts. The ſame day was named for the performance of both; 
and it would be unreaſonable, merely becauſe the defendant was 
put in poſſaſſion of the premiſes, that he ſhould be compelled to 
pay the purchaſe money before a title was made to him; for 
he might be evicted by an ejec ment immediately after, and would 
be driven to his remedy in a court of equity. In the caſes cited 
the reſpective acts of the parties were to be performed at dif- 
ferent times: but here theugh the plaintiff was to do one act 
before, yet the material acts were to be done on, the iſt of Auguft 
1797, and the defendant culy covenanted to pay the money on 
that day in conſideration of the plaintiff having performed all that 
he had engaged to do on or before that day. This caſe is in 
effect the {ame as that of Goodſon v. Nunn (a), where the plain- 
tiff having agreed to ſell the defendant his eſtate for 210. on a 
certain day, in conſideration whereof the defendant covenanted to 
pay that ſum on that day and on failure to pay 21/., the Court 
held them to be dependant covenants, and that the plaintiff could 
not recover the 21/7. without ſhewing a conveyance or at leaſt a 
tender of one on his part. 

Yates, in reply, ſaid that this caſe was different from that of 
Goodiſon v. Nunn, inaſmuch as there no part of the conſideration 
was performed by the plaintiff, and all was to be done at one and 
the ſame time: whereas here the material and beneficial part has 


Wo 


(a) Ante, 4 vol, 761. 
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been performed, namely, the putting the defendant in poſſeſſion 
of the premiſes and of the emoluments ariſing from the ſchool, 


and a different day was appointed for the performance of what was 


ſtipulated to be done by the defendant. 
Lord KENYON Ch. J. The caſes which have been mentioned 


are in my recollection; and although I have not the leaſt doubt 
what the ſenſe and juſtice of this caſe require to be done, yet if 
I found that I ſhould thereby tranſgreſs any technical rule of law 
which had been eſtabliſhed, I would not ſet up my opinion againſt 
the wiſdom of thoſe who are gone before me. But I am fully 
ſatisfied that what juſtice - requires to be done in this caſe will 
not contravene any principle of law which has been eſtabliſhed in 
thoſe caſes. The general rule, which governs them all, is that every 
man's agreement is to be performed according to his intent, as far 
as that is to be collected from the particular inſtrument. Now here 
the caſe is that the plaintiff, being in poſſeſſion of a ſchool, 
covenanted with the defendant to convey to him the good-will of 
it (if I may uſe the expreſſion) and the building itſelf on or before 
the 1ſt of Auguſt 1797, and in the mean time he conſented to 
put him in poſſeſſion of the premiſes on ſome prior day: on the 
other hand the defendant engaged to pay him a ſtipulated price in 
conſideration of all that the other had undertaken to do on or 
before the ſame 1ſt of Auguſt. And now the plaintiff who is to 
execute the conveyance, and who is alſo the perſon to pay for it, 
not having made it, or made a tender of it to the defendant, ne- 
vertheleſs calls upon him by this action to pay the conſideration- 
money. The very ſtatement of ſuch a claim is enough to refute 
it. If theſe be not dependant covenants, it is difficult to conceive 
The very ſubſtance of the conſideration 
to entitle the plaintiff to receive the money was the making of the 
conveyance required; and it is admitted that he has not done it: 
that makes an end of the queſtion. The caſe of Campbell v. Jones 
was very different from the preſent ; for there the inſtruction to 
be given was not to be, and could not in the nature of the thing 
be, performed at the ſame time with the payment of the money 
by the defendant, for which a certain time was limited : whereas 
no time was limited for giving the inſtruction. But here the 
parties have ſtipulated for the conveyance and the payment to be 
performed at the ſame time. And if we were to hold other- 
wiſe in ſuch a caſe as the preſent, the greateſt injuſtice might be 


done; for ſuppoſing, in the inſtance of a trader who had entered into 
gf ſuch 
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ſuch a contract for the ſale of an eſtate, that between the making 
of the contract and the final execution of it he were to become a 
bankrupt, the vendee might be in the ſituation of having had 
payment enforced from him, and yet be diſabled from procuring 
the property for which he had paid. The injuſtice of ſuch a pro- 
cedure is too manifeſt to be inſiſted upon further. 

GRosE J. The queſtion is whether theſe covenants be depend- 
ant or independant ; and that muſt be collected from the apparent 
intention of the parties to the contract. There is certainly ſome 
confuſion in the books on this ſubject, ſome of the older caſes 
leaning to conſtrue covenants of this ſort to be independant, con- 
trary to the real ſenſe of the parties and the true juſtice of the caſe. 
But the later authorities convey more juſt ſentiments; and the 
caſe of Kingſton v. Preſton (a) was the firſt ſtrong authority in 
which they prevailed in oppoſition to the former. Nothing indeed 
could exhibit the doctrine which ought to prevail in theſe in- 
ſtances in a ſtronger point of view than the circumſtances of that 
caſe ; for there, if the plaintiff had prevailed, the moſt flagrant 
injuſtice would have been committed. The fact was that the 
defendant, being poſſeſſed of a very large ſtock in trade, cove- 
nanted with the plaintiff to aſſign the ſame to him and another 
perſon at the end of a twelvemonth at a fair valuation, when 
deeds of partnerſhip were to be executed between the two laſt 
perſons, and the plaintiff covenanted that he would at and before 
the ſealing and delivery of the deeds procure good and ſufficient 
ſecurity to be given to the defendant and to be approved of by 
him for the payment of a certain ſtipulated ſum by monthly in- 
ſtalments; and there the attempt was by the plaintiff to get poſ- 
ſeſſion of the whole ſtock in trade of the defendant to a great 
amount, without giving him any ſecurity at all, to his inevitable 
ruin. But the abſurdity and injuſtice of the thing ſtruck the Court 
ſo forcibly that they ſaid it could never have been the intention 
of the parties that the defendant ſhould ſurrender his whole for- 
zune into the plaintiff's hands without the previous ſecurity which 
he had inſiſted upon, and that he ſhould ſolely rely upon his 
remedy by action for the breach of the plaintiff's covenant : they 
therefore gave judgment for the defendant. I have ſince found 
that that was not the firſt caſe where thoſe ſentiments began to be 
cntertained ; for it appears from a late publication of Reports from 


(a) Cited at large in Jones v. Barley, Dougl. 689. 
Vol. VIII. £6: the 
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the manuſcripts of Lord Chief Juſtice Willes that in a caſe of Thomas 
v. Cadwallader(a) his Lordſhip noticed the injurious tendency of 
the doctrine which had before that time prevailed in theſe caſes; and 
ſeemed very deſirous that the governing rule ſhould be ſo to con- 
ftrue ſuch covenants as that the real intention of the parties ſhould 
be carried into effe&, to attain the true juſtice of the caſe. 'This 
was afterwards done in the caſe of King flon v. Preſton ; and that 
has ſince been ſettled to be the rule in many caſes. Now here the 
plaintiff covenanted to convey on or before the 1ſt of Auguſt 1797, 
though the defendant was to be put in poſſeſſion before. And the 
reaſon why the conveyance was not to be executed before is 
obvious; becauſe that was the day on which the money was to be 
paid, Then what is the true juſtice of this caſe and the evident 
meaning of the parties? It is plainly this, that the execution of 


the conveyance and the payment of the money thould be con- 


current acts, and even the payment of the intereſt was to be defer- 
red till the 1ſt of Auguſt though it was to run from the 1ſt of 
January preceding. Then there is an end of the queſtion ; be- 
cauſe it is not pretended that the plaintiff had conveyed or was 
ready to convey at the time. How far the determination in 
Boone v. Eyre militates againſt the principles IJ have laid down may 
be a matter of doubt; but the intention of the parties is or is 
aſſumed to be the governing principle of all the late deter- 
minations. 

LAwWRENCE J. The plaintiff's caſe is attempted to be maintained 


on the ſuppoſed intention of the parties and on authorities. iſt, On 


the intention of the parties, it is ſaid that where one promiſes to an- 
other to perform a certain thing in conſideration of ſeveral matters to 


be performed by himſelf, he is entitled to maintain an action againſt 


that other for non-performance of his engagement, if he himſelf has 


performed any one of the things ſtipulated by him to be done. 


Therefore that in this inſtance the plaintiff, who has covenanted 
to put the defendant in poſſeſſion and to.convey the premiſes to 
him in conſideration of a certain ſum, is entitled upon performance 
of one of thoſe things, to maintain his action for the conſideration 
money. But it is clear that if the agreement appear to be that the 
whole of what the plaintiff engaged for was to be done before the 
money was to be paid, it will not follow that, becauſe a part only 
has been performed, he can recover the money, and leave the de- 


(a) Willies Rep. 496. 
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fendant to his remedy upon the agreement for the breach of the 1799. W. 
other part. For. whether -one promife be the conſideration of 
GLAZE- vi 
another, or whether the performance and not the mere promiſe w=zoox * 
be the conſideration, muſt be gathered from, and depends entirely watt. 4 1 
upon, the words and nature of the agreement. Now ſuppoſe the 1 
terms of the agreement had been that the plaintiff was to put the Wo 
defendant in poſſeſſion of and to convey the premiſes to him on or 
before the iſt of Auguſt, and that upon the defendant's being put 1 
in poſſeſſion and the conveyance made to him he was to pay the { 
purchaſe- money on or before that day; there could be no doubt 
but that the conveyance muſt be made as well as the poſſeſſion de- 
livered up before any right to the purchaſe- money would accrue. 
Whatever the form of the words may be, if we can collect from 
the face of the inſtrument that the whole was to be performed by 
the plaintiff before the money was to be paid, nothing ſhort of 
performance of the whole can enable him to ſuſtain this action for 
the money. But authorities have been cited to ſhew that, where 2 
certain time is fixed for the payment of money in conſideration of 
certain acts ſtipulated to be done, a partial performance of ſuch 
acts is ſufficient to found an action for the money: but the caſes 
cited do not warrant ſo general a concluſion. Part execution is 
only a circumſtance from whence the intention of the parties is to 
be collected: but nothing is to be inferred from it in favour of the 
plaintiff in this caſe; for though the defendant was to be put 
in poſſeſſion in Fune 1796, and the money was to be paid in 4 
Auguſt 1797, yet as that alſo was the time fixed for the execution .* 
of the conveyance, it is plain that the defendant did not intend to | 
part with his money till his title was ſecure. In the caſe of Boone 
v. Eyre (a) the plaintiff had fold to the defendant an eſtate in 
Dominica, with the negroes, under tke uſual covenants for a good 
title and quiet enjoyment and further aſſurances, in conſideration 
.ofa ſum in groſs and a certain annuity for lives, which the defendant 
covenanted to pay, © he the plaintiff well and truly performing all 
and ſingular the covenants clauſes recitals and agreements in the ſaid 
indenture of ſale contained :” and in bar to an action of covenant for 
the arrears of the annuity, beſides aſſigning breaches of ſpecihc and "oh 
partial covenants, the defendant by his 4th plea pleaded © that the q 
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(a) This was cited from the caſe reported | Jones, ante, 6 vol. 573., and not from the 
in 1 H. Blac. 273. note a. and alſo from a | caſe reported by Mr, Juſt. Black/tone, 2 vol. 
MS. note which is referred to by Lord | 1312. 

Kenyon in giving judgment in Campbell v. 
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plaintiff at the time of making the ſaid indenture had not in himſelf 
tull power true title and good and lawful authority to bargain ſell 
and releaſe the ſaid plantation, and negroes &c. in manner and form 
as in the ſaid indenture mentioned.“ The Court ſaid it would be 
ſtrange if ſuch a defence were to be allowed, when if any one 
negro on the plantation were proved not to have been the pro- 
perty of the plaintiff, it would bar his action for the annuity. 

The judgment of the Court there went on the ground that, in 
the form the breaches were aſſigned the plea did not neceſſarily go 


to the whole of the conſideration, But if the plea had been that 


the plaintiff had no title at all to the plantation itſelf, I do not 
know that it would not have been holden ſufficient. So in Camp- 
bell v. Jones, the defendant againſt whom the action was main- 
tained had the whole of what was to be conveyed to him ; and 
the ſubſtantial part of the conſideration was the right of uſing the 


method of bleaching deſcribed in the patent; though in addition 
to that the plaintiff had alſo engaged to inſtruct him in the uſe of 


that method; the not doing of which might be recompenſed in 
damages. That inſtruction might conſiſtently with the plaintiff's 

covenant as well be given after as before the time ſpecified for the 
payment of the money, and therefore it was not neceſſary to 
be averred in an action to recover the money. Therefore neither 
upon the reaſon of the thing nor the authorities is the plaintiff 
entitled to recover. 

LE BLANC J. This caſe falls within the rule firſt laid down 
in King /ton v. Prefion, that no perſon ſhall call upon another to 
perform his part of a contract until he himſelf has performed all 
that he has ſtipulated to do as the conſideration of the other's pro- 
miſes. This rule (I think) applies to every caſe of a ſale of pro- 
perty, where one engages to convey on a certain day, and the 
other to pay at the ſame time; and this, whether the one be ſtated 
in terms to be in conſideration of the other or not. In neither 


cafe will the Court compel one party to perform his part until the 


other has done or has offered to do his own. This 1s the caſe of 
2 covenant ſor the ſale of a ſchool-houſe, where the plaintiff cove- 
nanted to convey on or before a certain day, and the defendant 
on or before that day covenanted to pay him. The payment 
therefore is the conſideration for the conveyance, and can- 
not be enforced till that be made or at leaſt offered to be 
made by the plaintiff, But an, attempt has been made to bring 


this caſe within the diſtinction taken in ſome of the caſes ; 
where 


7 
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where one party having had the advantage of all the mate- 
rial part of the agreement, the other has been permitted to 
ſuſtain his action for the conſideration, although there may not 
have been a literal performance of other parts. Thus in Boone v. 
Eyre, the ſubſtantial part of the agreement being the conveyance 
of the property in reſpect of which the annuity was to be paid, the 
Court held it to be no anſwer to an action for the annuity to ſay 
that the plaintiff had not a good title in ſome of the negroes which 
were upon the plantation, becauſe all the material part of the 
covenant had been performed; and the plaintiff had a remedy upon 
the covenant for any ſpecial damage ſuſtained for the non-per- 
formance of the reſt. So in Campbell v. Jones, the material part 
was the conveyance of the patent right, and that being performed 
the Court held that the giving of the inſtruction concerning the 
proper ule of it, which might be given at any time afterwards, need 
not be averred in order to ſuſtain the action for the recompence; 
but that a breach of that part of the agreement might be compen- 
ſated in damages. 50 here the material part of the covenant being 
the conveyance, the plaintiff cannot entitle himſelf to the money 
until he has ſhewn that every thing was done which he had under- 
taken to perform on his part as the conſideration of that payment. 
Judgment for the defendant (a). 


(a) Sce Mr. Serjt. Villiams's note to the caſe of Pordage v. Cole, 1 Saund. Rep. 520. 


The King againſt WARN RR. 


Tux defendant was indicted at the Quarter Seſſions for the county 
of Eſſex for not taking upon him the office of overſeer of the 

poor of the pariſh of Miſley in that county, to which the indiCt- 
ment ſtated that he was in due manner nominated on the 16th of 
April 38 Geo. 3. The indictment having been removed into this 
Court by certiorari, the defendant pleaded not guilty ; and the 
cauſe was tried at the laſt Spring Aſſires at Chelmsford before 
Perryn B. when it was inſiſted on behalf of the defendant that he 
was exempted from ſerving the office by reaſon of his holding an- 
other office, that of coal- meter at Aaningtree within the port of 
Harwich, under an appointment from the commiſſioners of the 
cuſtoms by deputation ; the duties of which office were {it was ſaid) 
incompatible with the office of overſcer of the poor. And he allo 
Vol. VIII. 6 relied 


WWeane/7ay, 
Now. 20th. 


An dflicer of 
the cuſtoms 
is exempted 
from ſervir 
the office of 
overſeer of 
the poor, 
though he 
has not his 
writ of pri- 
vilege at the 
time. 
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| 1799, relied on the clauſe of exemption in the patent under which the 
_— commiſhoners of the cuſtoms were appointed by the Crown, 
| again wherein it is ſtated that © to the intent that the ſaid commiſſioners 
WARNER». 4. l : 
may be better enabled to attend the execution of their commiſſion 
. Vue do hereby grant declare and ordain that you our ſaid commiſ- 
ſioners and all officers of the cuſtoms, as well thoſe appointed or au- 

thorized hy letters patent, or by conſlitution or warrants from the 
commiſſioners of our treaſury Ac, as thoſe officers which are or ſhall 

be appointed or deputed by you our ſaid commiſſioners in or for the ma- 

nagement of our ſaid revenue, ſhall not be compellable to ſerve on 

any jury, or to appear and ſerve at any aſſizes or ſeſſions, or 10 

ſerve any pariſh or other public office what/cever civil or military ; 

hereby requiring and commanding all mayors, ſherifts, juſtices of 

the peace &c, and all other our officers and ſubjects whatſoever 

whom it may concern to take notice of this our royal pleaſure at 

their peril &c.“ It appeared in evidence that the duty of a coal- 

meter is to weigh and meaſure the ſeveral ſorts of coals culm and 

cinders, upon which certain duties are impoſed by ſeveral acts of 
parliament, imported or landed at Maningtree; and which appeared 

to be about 12,000 chaldron in a year; which was to be done by 

the defendant and four others ; and that the neceſlary attendance of 

the defendant rendered it impoſſible for him perſonally to execute 


the office of overſeer. It was alſo proved that there was no ne- 


ceſlity for appointing the defendant overſeer, inaſmuch as there 
were many other ſubſtantial houſeholders in the pariſh capable of 
taking the office. 

It was ſaid in anſwer, by the counſel for the profecution, that the 
King could not by his prerogative exempt the defendant from 
ſerving the office of overſeer, which was an office created by 
ſtatute; and with regard to the ſuppoſed incompatibility of exe- 
cuting the two offices, that he might ſerve the office of overſeer by 
deputy. 

The learned Judge over-ruled the objections, and the defendant 
was found guilty. 

The Attorney General obtained a rule in Egfter term laſt calling 
gn the proſecutor to ſhew cauſe why a new trial ſhould not be 
granted, on the ground that the defendant was exempted from 
terving the office in queſtion ; which exemption (he ſaid) ex- 
tended to all revenue officers, as officers of the Court of Exche- 
quer. Cawthorne v. Campbell, 1 Anſtr. Rep. 205. 216. That the 
practice of that Court was, upon application from any of theſe 

officers, 
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officers, to grant them a writ of privilege of courſe. That ſuch 
writ might be granted as well under the Great Seal as by that 
Court. Raymond v. The Pariſh of St. Botolph, 2 Chan. Rep. 196. 
But it was immaterial whether ſuch a writ had actually iflued in 
this caſe at the time of the trial, as the exemption exiſted before 
by virtue of the officer's appointment and the King's letters patent 
granting the exemption to all the officers of the cuſtoms, That in 
truth the writ of privilege itſelf was founded upon an aſſumption 
of a pre-exiſting right of exemption. He ſaid that this preroga- 
tive of the Crown was recognized in the caſe of Biſbop v. Lloyd (a): 
and though that was the caſe of an exemption claimed from 
ſerving a common law office, that of headborough, yet that was 
not the ground of the adjudication ; the Court there not taking any 
diſtinction between common law and ſtatute offices. And he ob- 
ſerved that the caſe of Raymond v. The Pariſh of St. Botolph was 
a cale of exemption from being overſeer of the poor. 

Lord KENYON C. J. referred to the caſe of the Vicar of Dart- 
ford (b), where a writ of privilege was granted by the Court to the 
defendant to exempt him from ſerving the office of expenditor to 
the commiſſioners of ſewers; though it was inſiſted that the office 
might be ſerved by deputy. 

The caſe ſtood over for argument till this term; and when it was 
called on, 

Bayley Serjt. and Trower for the proſecution ſaid that ſince the 
rule was obtained the defendant had obtained his writ of privilege 
from the Court of Exchequer, which, they admitted, now exempted 
him from ſerving the office; and therefore the only conteſt now was 
for the coſts of the trial. And theſe, they contended, the defendant 
ought to pay, as the conviction was proper at the time; for that the 
clauſe in the letters patent would not protect him without the writ 
of privilege. 

The Attorney General (who was to have been aſſiſted by SHeß- 
herd Serjt., Garrow, the Common Serjeant, and Pooley,) reſiſted this; 
contending that the conviction was illegal; and-that therefore the 
defendant was entitled of right to a new trial without payment of 
coſts. He obſerved that the clauſe of exemption alluded to, as it 
now ſtands in the commiſſion, was ſatled by Sir Jh Treby and 
Lord Somers then Attorney and Solicitor General; and ſaid that 
the writ of privilege did not confer, but preſuppoſed, the right of 
exemption. That there were in fact two writs, the one the writ 


(a) Bunb. 255. 5 (b) 2 Stra. 1107; ſee alſo Dr. Lee's caſe, 1 Fentr. 105. S. P. 
of 
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of privilege, the other the writ of ſuperſedeas of privilege; the firſt 
of which ſometimes iſſued before the party was proceeded againſt 
in order to compel him to take an office, and was therefore rather 
quia timet; the other was granted where priviieged perſons have 
been proceeded againſt. He was ſtopped by 

The Court, who ſaid that they would not do any thing which 
would operate as a puniſhment upon the- defendant, when it 
clearly appeared that he was privileged at the time from ſerving 
the office, and therefore had been guilty of no offence ia refuſing 
to take 1t; although he happened not to have his writ of privi- 
lege at the trial. It was enough that he was in a condition to have 
his writ of privilege at the time; and having tince obtained it 
there was an end of any further argument upon the cale, ang 

Lord KEN VON C. J. added; Though 1 doubted at firft to what 
branch of the prerogative this power of exemption was to be re- 
ferred, yet upon looking into the authorities, and eſpecially the caſe 
of Biſhop v. Lloyd (a), 1 am ſatisfied that it is well founded. And 
I feel myſelf greatly ſtrengthened by finding that it was upheld by 
two ſuch great Judges as Sir Thomas Pengelly and Sir John Compns ;; 
by the latter of whom it is ſaid that the form of the writ of pri- 
vilege as now uſed was drawn, In point of practice I have found 
other exemptions claimed and allowed, though the origin of them 
may not now be known. The firſt time I attended on the Cheſter 
Circuit as Chief Juſtice of Che/ter, an old inſtrument was brought 
for my ſignature, according to cuſtom, in which the inhabitants of 
the town of Nantwich claimed an exemption from ſerving on 


juries. I ſigned the inſtrument, becauſe I found it had been re- 


gularly ſigned for above two centuries back by my predeceſſors in 
the office, ſome of whom, particularly Preſident Brad/haw, could 
not be ſuſpected of being very deſirous of ſtretching the preroga- 
tives of the Crown, 

GROSE J. ſaid he was not ſatisfied that even the other ground of 
objection to the verdict, upon the incompatability of the offices, 
was not well founded (3). 

LAWRENCE J. referred to the caſe of the Mayor of Norwich v. 
Berry (c), where it was holden that an attorney of the court was 
privileged from ſerving the office of ſheriff in a corporation of which 
he was a member, though it did not appear that he had taken out 


(a) Bund, 266, cer, p. 6. 
ts) Vid. Rex v. Rice, 3 Keb. 627. Abay's (e) 4 Burr. 2 109. 
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his writ of privilege at the time. He alſo referred to 2 Iuſt. 130. 
where it is ſaid that & If a man have a charter of exemption and 
ſhew it to the ſheriff, yet notwithſtanding he may return him, for 
the ſheriff is not to judge of his charter, nor to allow or diſallow 
thereof: but if he will have the effect of his charter, he muſt ſue 
out a writ of allowarice of this charter and deliver the writ to the 
ſheriff, and ſhew his charter to him: and then if the ſheriff return 
him, he may have his action on the caſe againft the ſheriff,” 
From this the purpoſe of a writ of privilege may be collected, that 
without it the officer is not bound to take notice of the privilege ; 
but it does not follow that the Court will not take notice of the 
privilege when it is ſhewn to them, though the writ be not taken 


The Kix 1 
egainſt = 
WARNER. it. 


mT 7 
Rule abſolute for a new trial (a). 4 


But it was underſtood that no further proceedings would be had. 


(e) In Gerard's caſe, 2 Blac. 1126. which | overſeer of the poor. But in the principal 
was the caſe of an attorney claiming privilege | caſe it was holden not to be altogether a 
from ſerving in the militia, Black/one ]. ſaid | perſonal ſervice, becauſe it might be com- 
„It was univerſally agreed and was ex- | muted for a ſum of money. See Rex v, 
preſsly reſolved by all che Juſtices 1n the Clarke, ante, 1 vol. 679; and R. v. Clare, 
caſes of Heaton and Evingdon that privilege | 1 Sid. 272. in what reſpect the prerogative of 
extends to all caſes of perſonal ſervice, zbough | the Crown to grant exemptions mult be 3 
impoſed by ads of parliament," and in the moſt qualified ; namely, that there remain a ſut- ; "iſ 
comprehenſive words.” And reference is ficient number of perſons to execute the 4:48 


there made to Off, Brev. 162. to inſtance | office. 
ſuch exemption from ſerving the office of 


The KING againſt The Inhabitants of LAIN DON. 


TVO Juſtices removed J. Claydon from Eaſt Horndon in the 
county of Tex to Laindon in the ſame county. The Seſſions 
on appeal confirmed the order, ſubject to the opinion of this Court 
on the following caſe. 
The pauper, being legally ſettled at Laindon, went into the pariſh 
of Ingrave in November 1792, and after being one month upon 
trial with J. Mander a carpenter in Ea? Horndon he entered into 
the following unſtamped written agreement, witneſſed and ſub- 
ſcribed as under; © November 2oth 1792. I John Mander do hereby 
agree with J. Claydon to ſerve me three years to learn the buſineſs 


Vedneſaay, 
| Now. z sth. 


A defective 
contract of 
apprentice- 
ſhip cannot 
be converted 
into a con- 
tract of hie- 
ing and ſer- 
vice ſo as to 
give the ap- 
prentice a 
ſettlement as 
a yearly ſer- 
vant by ſerv- 
ing onder it. 
— Whether a 
contract be a 
contract of 


of a carpenter ; the firſt year to have 15. 2d. per day; the ſecond apprentice- 
year to have 1s. 6d. per day; the third year 1s. 10d. per day; 12 


ſervice muit 


depend on the intention of the parties, which is to be collected from the whole of their agreement. A con- 
tract of apprenticeſhip may be formed without uüng the terme“ apprentice,” —Parol evidence may be 


received to explain a written infirument. 


Vol. VIII. 5 E witneſs 
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3 
1700. witneſs my hand; . Claydon, F. Mander; witneſs Robert Beles.” 
The pauper proved that at the time of ſigning the above agree- 


Tie RiINS a | 
again? ment he agreed to give Manger the ſum of three guineas as a 
n I habit- - * . . 

9 ans ef premium to teach him the ſaid trade, and paid Mander 14. 15s., 
LaixDON. hich with 17. 85. due for wages during the month of trial made 


the three guineas; aud that he was not to be and was not employed 
in any other work than that of a carpenter. The pauper worked 
with and ſerved Mander under this agreement the whole three 
years, and flept the laſt forty nights in the parith of E Horndon, 
and conſidered himſelf as an apprentice under the {aid agreement; 
but he thought himſelf at liberty to leave his maſter if he uſed him 
ill. The counſel for the appellants objected to the parol evidence, 
explanatory of the above written agreement, being received, which 
objection was over-ruled by the Court. 

Trower and Wingfield in ſupport of the order of Seſſions. It 
might be ſufficient to obſerve in the beginning that no facts are 
ſtated to ſhew that the order of Seſſions is wrong; the caſe only 
diſcloſes evidence, not facts. But if this Court will go into the 
queſtion as it ariſes on this ſtate of the caſe, it appears that the 


pauper gained no ſettlement in Laindon, it being evident from the 
whole of the caſe that the pauper went to liye with Mander as an 
apprentice and not as a yearly ſervant; and then the general rule 
applies, that if the pauper could not gain a ſettlement as an appren- 
tice becauſe the indentures were not ſtamped, he could gain no 
ſettlement as a yearly ſervant. By the written agreement (if it 
were properly received in evidence, though not ſtamped as an 
agreement,) the pauper was * to learn the buſineſs of a carpenter,” 
which of itſelf implies a contract of apprenticeſhip. At the ſame 
time he alſo paid a premium to his maſter to teach him the trade ; 
bn and it was alſo agreed that he was not to be employed in any other 
| work than that of a carpenter. And though in R. v. Little Bol- 
ton (a) the Court ſaid they could only conſider thoſe contracts to be 
1 contracts of apprenticeſhip where the word apprentice was uſed, yet 
the inconvenience of that determination was ſoon felt, and a con- 
trary rule was adopted the next year in R. v. Higbuam (6), where 
it was decided that it muſt depend on the intention of the parties in 
each particular caſe, to be collected from all it's circumſtances, 
whether an apprenticeſhip or a ſervice as a yearly ſervant were the 
object of the parties, and if the former that it could not be con- 


(a) Cala, 367. (4) 1b. 371 3.; and 1 Conſl's Bott. 495. td. 689. 
verted 
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verted into a ſervice. With regard to the objection, ſtated at the 


cloſe of the cafe, to the reception of the parol evidence; that 
evidence was properly received as explanatory of the written 
agreement and not contradicting it. R. v. Scammonden, ante, 
3 vol. 471; and Filmer v. Gott, 7 Bro. P. C. 70. At all events 
the fact of paying the money, which was given by the apprentice 
as a premium, was legally received in evidence, becauſe that was 
a collateral fact. So alſo was the fact of the pauper's never doing 
any ſervice out of his trade, which of itſelf explains the nature of 
the contract between the parties. 

Pooley and Raincock contra. Even admitting that if the pauper 
went into the ſervice of Mander as an apprentice he did not gain a 
Hettlement in Eaft Horndon, on this ſtate of the caſe it may fairly be 
collected that he went there as a ſervant for three years at different 
wages in each ſueceſſive year. And if fo, the written agreement was 
properly received in evidence, becauſe of the exception (a) in the 
ſtatute 23 Geo. 3. c. 58., reſpedting ſtamps on agreements, © that 
the act ſhall not extend to any memorandum or agreement for the 
hire of any labourer, artiſicer, manufacturer, or menial ſervant.” 
The only expreſſion in this agreement, from which an appren- 
ticeſhip can be inferred, is that, “to learn the buſineſs of a car- 
penter :” but that alone is not ſufſicient to warrant ſuch a con- 
cluſion, eſpecially as there is another expreſſion, © to ſerve,” 
equally ſtrong to ſhew that ſervice as a ſervant was the object of 
the parties. In R. v. Colti/hall (6) the pauper was to be taught the 
trade of a bricklayer, notwithſtanding which it was holden that he 
gained a ſettlement as a yearly ſervant. There too was ſomething 
in the nature of a premium ; for the pauper was to receive leſs 
wages on account of his being taught a trade. If the circumſtance 
of paying a premium were ſufficient to prevent the pauper gaining 


a ſettlement as a yearly ſervant, that would equally apply to the 


caſe of waiters at an inn, who generally give a premium to the 
maſter on being taken into the inn. Then if the written agree- 


ment were properly admiſſible in evidence, the parol evidence 


ought not to have been received, becauſe it tended to contradict 
the written agreement. And the opinion of the pauper, that he 
was an apprentice, was equally inadmiſſible; as that was merely 
his opinion on a queſtion of law, But even if the Court ſhould be 


(a) Cect. 4. (6) Ante, 5 vol. 193. 
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of opinion on the whole that this was intended by the parties to be 
a contract of apprenticeſhip, ſtill as the pauper was not retained 
co nomine as an apprentice, he gained a ſettlement in EH Horns 
don by ſerving there more than a year. This was the very point 
in the caſe of R. v. Little Bolton, which was decided after great 
conſideration and a review of all the prior determinations : nor 
was the authority of that caſe ſhaken by the ſubſequent caſe of 
R. v. Highnam; for that was decided purely on the ground of 
fraud; Lord Mansfield ſaying, It is manifeſt even on the face 
of the written agreement that a fraud on the revenue was in- 
tended.” This preciſe queſtion therefore having been already 
determined in R. v. Little Bolton, it is better to adhere to that 
deciſion, which has been acted upon by the magiſtrates ever ſince, 
than to introduce another rule for their guide, which may itſelf 
be again changed at ſome future period (a). 

Lord KENTON Ch. J. The two juſtices who made this order 
of removal, and the juſtices at the Seſſions who confirmed it, 
were of opinion that the pauper was not hired to ſerve Mander as 
a yearly ſervant, but that the relation which was created between 
them was that of maſter and apprentice. 'The opinions of the 
magiſtrates ought not indeed decidedly to influence our judgment, 
as they have referred the caſe to us: but when a certain opinion 
has gone abroad founded on the deciſions of this Court, upon 
which magiſtrates have been acting, it ought not lightly to be 
departed from. The firſt queſtion that ariſes in this caſe is on 
the admiſſibility of the parol evidence. This parol evidence 
was not offered to contradict the written agreement, but to aſcer- 
tain an independent fact; and I think it was properly received in 
evidence. That being ſo, the cafe appears to be ſhortly this; in 
conſideration of three guineas paid by the pauper the maſter 
undertook to teach him the buſineſs of a carpenter, and the pauper 
was to ſerve three years. I am ſorry that nice diſtinctions were 
ever taken in the determination of caſes on this ſubject: but not- 
withſtanding thoſe little differences, we muſt conſider the whole 
claſs of deciſions on this point, and extract the principle from 


(a) The counſel in ſapport of this rule ! feers & e:“ but the Court ſaid they ought not 
alſo wiſhed to object to the original order of | to be permitted to take a formal objection 
juſtices, becauſe it only ſtated that it was | to the order now when both parties had 
made on complaint,” without ſaying © on | agreed, by drawing up the ſpecial caſe, to 
the complaint of he charchwardens and aver- | take the opinion of the Court on the merits. 


ov them. 
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them. It is admitted in all of them that if two perſons intend 
to enter into the relation of maſter and apprentice, and owing to 
ſome circumſtance the relation of apprenticeſhip is not duly con- 
ſtituted as if the indentures be not ſtamped, this ſhall not change 
the condition of the parties: if they cannot avail themſelves of the 
conſequences of the condition in which they intended to ſtand, 
they ſhall not be put into another condition in which they did not 


mean to place themſelves. But when it is urged that this relation 


can only be formed by ufing the term © apprentice,” it may be 
obſerved that the argument would lead to an abſurd contequence ; 
for then if the word “ clerk' were uſed in regular indentures of 
apprenticeſhip, the clerk could not gain a ſettlement by ſerving 
under the indenture, merely becauſe he was not retained eo nomine 
as an apprentice: but it would be a dilgrace to our laws if we were 
obliged to decide according to words without contidering their 
meaning. It was very properly ſaid by Lord Hardwicke that 
there is no magic in words: and he ſaid this, not as a diſcovery 
Juſt then made by him, but as a maxim that was handed down to 
him from his predeceſſors. If the relation of maſter and ſervant 
be created by the contract of the parties, though they do not uſe 
the very words © maſter and apprentice,“ yet if they uſe words 
tantamount, it is ſufficient. In this caſe a premium was paid by 
one man to another, who engaged to teach him a trade: now 
what is that but an apprenticeſhip ? The term “ apprentice” is 
taken from the French word © apprendre” to learn. Unfortunately 
Lord Mansfield did not adhere to his firſt opinion in R. v. Little 
Zolion : but even when he gave his ſecond opinion in that caſe, he 
took it for granted that the rule remained unſhaken, that if the 
parties intended to create the relation of maſter and appreatice and it 
were not legally created ſo that the apprentice could not gain a ſettle- 
ment as ſuch he could not acquire a ſettlement as a yearly ſervant. 
And in the ſubſequent caſe, R. v. Highnam, Lord Mansfield 

adopted the opinion he had firſt given in R. v. Little Bolton, 
conformably to all the other caſes. Therefore we may rely on 
tis laſt caſe; and if it be not diſtinguiſhable from that of R. v. 
Lilile Bollou, it is ſufficient to ſay that it is ſubſequent to it; and 
that the caſe of N. v. Little Bolton is an anomalous caſe. When 
we find the current of authorities one way, I ſhould be ſorry that a 
little inadvertence in the Court in the deciſion of one caſe only 
ſhould be fuppoſed to break in upon the general rule; for the caſe 
of R. v. Cultifhall, which has been cited, is diſtinguiſhable from 
Vol., VIII. | 5 F this 
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this claſs of caſes; there by the agreement of the parties the pauper 


was to do any work that the maſter ſet him about (a).“ I am 
therefore moſt clearly of opinion that in this caſe the parties 
intended to form the relation of maſter and apprentice, and that 


as that relation was not legally conſtituted ſo as to give the latter a 
ſettlement as an apprentice, the relation cannot be converted into 


that of maſter and ſervant ſo as to give him a ſettlement as a 

yearly ſervant. And I think we ſhould do infinite miſchief if we 

-were to overturn that which has been ſo long a ſettled rule. 
GROSE J. No doubt can be entertained on the firſt point in 


the caſe reſpecting the parol evidence; that evidence was not pro- 


duced to contradict, but to explain, the written agreement; and 
therefore it was properly received in evidence. But the difficulty 
is to reconcile the deciſion in R. v. Little Bolton with that in &. 
v. Highnam. In the former caſe, which has been chiefly relied 


upon here in the argument, it is to be obſerved that Lord Mansfield 


adopted the general rule that an intended apprenticeſhip ſhall not 
be converted into a ſervice as an hired ſervant for a year, though 


he alſo ſaid it would not be conſidered as an apprenticeſhip unleſs 


the pauper were retained as an apprentice, Now it is ſtated in 


this caſe that in effect the pauper was to be an apprentice; an 


apprentice is a perſon who by contract is to be taught a trade, in 
contradiſtinction from a perſon who engages to ſerve another per- 
ſon generally. Here the pauper was “ to learn the buſineſs of a 
carpenter,” which words as clearly evince it to have been the in- 
tention of the parties that he ſhould be an apprentice as any 


ether words that could have been uſed. But, as there were no 


indentures of apprenticeſhip executed, the pauper could not acquire 
a ſettlement as an apprentice; and then the general rule applies 


that he gained no ſettlement as a yearly ſervant. 


LAWRENCE J. The firſt queſtion raiſed by the counſel in ſup- 
port of the rule is that the Seſſions ought not to have received the 
parol evidence, becauſe it contradicted the written agreement: 
but it was not offered for that purpoſe but to aſcertain a fact colla- 
teral to the written inſtrument, in order to explain the intention of 
the parties, the inſtrument being in ſome meaſure equivocal, That 
fact being eſtabliſhed, the caſe was this; on the one hand the 
Pauper paid a premium to the maſter and was to receive certain 


wages, and on the other hand the maſter engaged to teach him the 


(2) See alſo The King v. The Iubabitants of Hitcham, Burr. S. C. 489. 
HE buſineſs 
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buſineſs of a carpenter: then the queſtion is whether or not by 799. 
. . . — 6 Eamon ona... £ 
this agreement the parties were to ſtand in the relation of maſter e 


and apprentice, of which (I think) no doubt can be entertained. 1 a rel 
2e 1NN40:t- 

In the caſe of R. v. Lilile Bolton, Lord Mansjield only went thus ants of 
n — . L — 
far, that it muſt be collected from the words of the inſtrument 9 


whether or not the party 1s to ſerve as an apprentice: his Lordfhip 


could not mean to ſay that a contract of apprenticeſhip could not 
be formed fo as to give a ſettlement to the party ſerving under it 
without the introduction of the word © apprentice.” With re- 
gard to the inſtance put at the Bar of ſervants at inns, it is to be 


remembered that they do not pay their money in order to learn a 
trade, but as a premium to the maſter to let them have the perqui- 


ſites of that ſituation: but in the caſe of a trade, the relation of 
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apprenticeſhip is created for the very purpoſe of the party being 
inſtructed in that trade; the two caſes do not bear the, ſmalleſt re- 
ſemblance to each other. Therefore there does not appear to me to be 
any reaſon for ſhaking the authority of the caſe of R. v. Highnan, 
eſpecially as the great body of caſes ſupport it. It is much to be 
lamented that ſettlement caſes ſhould ever have been determined on 
nice diſtindtions; it would be better to decide them on ſome ge- 
neral rule that every perſon who reads may underſtand it. 

Ly Blanc J. On the firſt queſtion that was made, it is ſufficient 
to ſay that I entirely agree with the opinion given by the Court 
that the parol evidence was admiſſible, as evidence of a fact colla- 
teral to the written inſtrument. With reſpect to the other queſtion, 4 
I am inclined to adhere to the principle recognized in all the caſes, 

that where the contract itſelf clearly appears to have been intended 
as a contract of apprenticeſhip and not as a contract of hiring and ki] 
ſervice as a ſervant, it ſhall not, if defective as a contract of appren- 1 
ticeſhip, be converted into a contract of hiring and fervice ſo as to 
give the party a ſettlement as a ſervant. And if it be ſuppoſed 
that the caſe of R. v. Little. Bolton broke in upon that doQtrine, I 
ſhould rather be diipoſed to adhere to the general principle than to 6 
the deciſton in that particular caſe: but I do not think that the 
Court intended to decide in that caſe, that every contract of this 
kind muit be conſidered as a contract of hiring and ſervice unleſs i 
the ſpecific term “ apprentice” be uſed. If by the terms of the 17 
contract the maſter, in conſideration of a premium, engage to teach k 
the other party his trade or art, it is the ſame as if he agree in ex- 
preſs words to receive the other party as his apprentice and to teach 


him his trade, But this caſe is diſtinguiſhable from that of R. v. 
| Little 
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enter up 
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the happen- 
ing of the 
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he cannot 
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debt under 
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mon. 
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Little Belton in that which forms a material part of a contract of 
apprenticeſhip ; there no premium was paid, which was relied 
upon 1n many of the caſes as a circumſtance to ſhew that the parties 
only intended to form a contract of hiring and ſervice, Now what 
is the preſent caſe; the maſter in conſideration of a premium 
engaged to teach the pauper the bulineſs of a carpenter, and the 
pauper agreed to ſerve the maſter three years to learn that buſineſs : 
what is ſuch an engagement but a contract of apprenticeſhip ? 


and though it is not a perie& contract of apprenticeſhip in conſe- 


quence of the agreement not being properly ſtamped, ſtill accord- 
ing to the principle in all the cafes ſuch a defective contract ſhall 
not be converted into a contract of hiring and ſervice. I am 
therefore of opinion that the pauper gained no ſettlement by ſerving 


under this contract. 
Both orders conſirmed. 


SralxES Knight again/} PLancs. 


N the 14th of June 1797 the defendant executed a warrant of 
O attorney, authorizing the plaintiff's attorney to enter up a 
judgment againſt him in an action of debt for 3901. borrowed at the 
ſuit of the plaintiff, with a defeazance under written; in which 
(after reciting that two attachments had been iſſued againſt the 


plaintiff {the ſheriff of AdY//ex) in two actions brought againſt 


the defendant, one at the ſuit of V. Winche/ter, and the other at 
the ſuit of Ronmore and others, and that the defendant had pro- 
poſed to pay the damages and coſts iu thoſe cauſes on or before the 
26th of June 1797) it was ſtated that previous to the execution of 
the warrant of attorney it was agreed that no judgment ſhould be 
entered up thereon or execution iſſued againſt the defendant un- 
leſs default ſhould be made in payment of the damages and coſts 
in the ſaid actions on or before the ſaid 26th of June; but, in caſe 
the defendant ſhould make default in payment of the ſaid two debts 
or either of them at the ſaid time, then the plaintiff (the ſheriff) 
ſhould be at liberty to enter up judgment thereon and ſue out exe- 
cution for ſuch money as ſhould then be due for damages and 
coſts ſheriff's fees and all other incidental charges. On the 22d of 
June 1797 the ſheriff was obliged to pay the debts and coſts on the 
attachments, amounting to 67/. 10. On the ſame day a commil- 


Gon of bankrupt iſſued againſt the defendant on an act of bank- 


ruptcy 
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ruptcy committed on the 18th of June. In Trinity term 1797 1799. 1 


judgment was entered up on the warrant of attorney; in that year : 
STAINES 


Trinity term began on the 16th of June, and judgment was not again? "nl 


PLAN ck. 


actually entered up until the 24th of Auguſ: but the roll was not 


carried in. On the 26th of September laſt the defendant was taken WH 


in execution upon that judgment, and to obtain his enlargement he 
paid 76/7. 11s. 64.; and he applied to this Court for a rule calling 
on the plaintiff to ſhew cauſe why that ſum, in the hands of 


the ſheriff of Midaleſex, ſhould not be returned to him, on the j 


ground that this debt ſhould have been proved under his com- 
miſſion, he having obtained his certificate in May laſt. 

Lawecs now ſhewed cauſe againſt that rule. The queſtion is 
whether or not the debt, for which the defendant was taken in 
execution in September, were proveable under the commiſſion of 
bankrupt; if it were, he was wrongfully taken in execution, and 


4 ot. 
% 


the money paid by him for his enlargement muſt of courſe be re- 
turned. But this debt was not proveable under the commiſſion ; 
for it was then uncertain whether or not any debt would become 
due. This is not a /ecurity within the ſtatute 7 Geo. 1. c. 31. / J.; 
which (after reciting that merchants &c. ſell goods upon credit 
and take bills bonds notes or other ſecurities for their money pay- 
able at a diſtant day) enables perſons who have given or ſhall give 


credit on ſuch ſecurities to any perſon who may become bankrupt Wo 


upon a good or valuable conſideration for money or other thing 1 
not due or payable before ſuch other perſon becomes a bankrupt 


to prove ſuch bills &c, as if they were made payable preſently ; 1 


for, in the firſt place, there was no credit or debt as between the 
ſheriff and the defendant; and, in the next place, this warrant of 


attorney is not one of the ſecurities within the ſtatute. The Le- 2 
giſlature ſpeaks only of ſuch ſecurities as created a debt abſolutely 1 


and at all events, though payable at a future day: whereas in this 
caſe, the debt reſted in contingency ; it was uncertain when the 
warrant of attorney was given whether the ſheriff would ever be 
called upon to pay the money, and conſequently uncertain whe— 
ther or not this debt would ever exiſt, It was a mere authority, 
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enabling the ſheriff to do a certain act in future in order to create 4 


a debt upon the happening of a certain event. This is like the caſe 
of Goddard v. Vanderheyden (a), where the plainti having become 
bail for the defendant paid the debt after the defendant's bank- 


(a) 3 Will. 262. 
Vor. VIII. £08 ruptcy, 
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1799, ruptcy, and it was holden that the defendant's certificate was no 
. bar to the action; the Court ſaying that at the time of the bank- 
—_— ruptey the plaintiff had ſuſtained no damage; that it was then 

wholly uncertain whether he would ſuffer any damage; and that 
there was no certain debt to which he could have ſworn under 
the commiſſion. The ſame doctrine was alſo eſtabliſhed by the 
caſe of Paul v. Jones (a). 

Marryat in ſupport of the rule. The debt in queſtion might 
have been proved under the defendant's commiſſion, by conſider- 
ing the warrant of attorney as an acknowledgment of a debt then 
exiſting ; for the warrant authorized the plaintiff's attorney to 
confeſs a judgment againſt the defendant in an action of debt for 
money borrowed. But if the Court ſhould think that it cannot be 
conſidered in that light, the warrant of attorney created a debt 
proveable under the commiſſion by virtue of the ſtatute 7 Geo. 1.; 
the words of which are ſufhciently comprehenſive to include this 
caſe. The firſt ſection enacts that“ every perſon who hath given 
or ſhall give credit on uch ſecurities as aforeſaid (which by a re- 
ference to the preamble are explained to be bonds notes or other 

! ſecurities) to any perſon who is or ſhall become bankrupt upon a 
x good and valuable conſideration for any ſum of money or other 
matter or thing whatſcever which is or ſhall not be due or payable 
before the time of ſuch perſon's becoming bankrupt ſhall be ad- 
mitted to prove his bills bonds notes or other ſecurities promiſes or 
agreements for the lame, in like manner as if they were made pay- 
able preſently and not at a future day.“ Now this warrant of 
attorney was to indemnify the ſheriff at all events; in the language 
of the act, the ſheriff gave the defendant credit oz a /ecurity upon a 
good conſideration, and though not for money, yet for ſome other 
matter or thing. But even it this be not one of the ſecurities men- 
tioned in the ſtatute, it is a Promye or agreement to pay at a future 
day. This caſe therefore comes within the words as well as the 
meaning of the act of parliament, This warrant of attorney autho- 
rized the ſheriff to enter up a judgment when default ſhould be 
made in paying the original ſum of 67. 105.; as default was made 
on the 224 of Jane 1797 the ſheriff ſhould have ſigned judgment 
and carried in the roll immediately, which by relation would have 
referred back to the firſt day of the term, prior to the act of bank- 


ruptcy ; and he ought not by his neglect, in not carrying in the 


- © 
. 


(a) Ante, 1 vol. 599. 
14 roll, 
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roll, to prejudice the defendant. In the caſe Ex parte Groome (a), 
Lord /ardwicke ſaid © If judgment had been given at law by the 
huſband for this ſum, it is a debt notwithſtanding the deſcagance; 
which mult mean judgment upon a warrant of attorney with a de- 
teazance, becauſe there never is a defeazance on the judgment itſelf. 
Tn the two caſes alluded to, Goddard v. Vanderheyden, and Paul v. 
Fones, there was no debt exiſting at the time of the bankruptcy. 

Lord Kenyon Ch. J. Although this caſe is new in ſpecie, the 
Principle on which it muſt be decided has been ſettled in a variety 
of caſes, It is perfectly clear that a mere contingent debt cannot 
be proved under a commiſſion of bankrupt : but if there be a legal 
debt, though liable to be defeated afterwards on a contingency, it 
may be proved under the commiſſion. For that reaſon it frequently 
happens that a trader, who wiſhes to ſecure a proviſion for his wife 
and family in caſe of his inſolvency, on his marriage gives a bond 
to truſtees payable immediately; and then in the event of his ſubſe- 
quent bankruptcy, the bond being forfeited at lav may be proved 
under the commiſhon, becauſe there is a legal debt, This principle 
has been ſo long and ſo clearly ſettled that it cannot now be ſhaken; 
and on examination it will be found that all the caſes are reconcile- 
able with it, In this caſe therefore if there had been a legal demand 
before the defendant's bankruptcy, though liable to be afterwards de- 
feated by a contingency, it might have been proved under the com- 
miſſion. If indeed the judgment had been entered up ſo that by re- 
lation (6) it would have referred back to a day prior to the act of 
bankruptcy, and then the debt might have been proved under the 
commiſſion. But this was a mere contingent debt at the time of 
the defendant's bankruptcy; judgment was not to be entered up 
uuleſe default ſhould be made in payment of the two ſums on a 
day ſubſequent to the bankruptcy; and therefore this debt could 
not be proved under the commiſſion. The ſtatute 7 Geo. 1. only 
applies to caſes where a legal debt is created before the bankruptcy, 
though the day of payment is poſtponed until afterwards. 

Per Curtam Rule diſcharged, 


ing it appear that the judgment when ſigned 
(56) In the courſe of the argument, the | related to the firſt day of Trinity term 1797: 
Court offered to the defendant's counſel to | but it was anſwered that the defendent could 
enlarge the rule, to give him an opportunity | not record the plaintiff's julgment, and 
of amending his caſe, (if he could) by mak- | thai he cculd not new vary the caſe. 


(a) 1 th. 117. | 
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If A. for an 
uſurious con- 
ſideration 
give his pro- 
miſory note 
to B., who 
transfers it 
to C. for a 
valuable con- 
ſideration 
without no- 
tice of the 
uſury, and 
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bond to C. 
for the a- 
mount, the 


bond js good. 


plaintiffs as bankers without fraud and without knowledge cf the 
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CuTustrT and Another againſt HALE v. 


o debt on a bond in 2680/, conditioned to pay 1340 J. with 
intereſt, the defendant pleaded that the bond was given for 
ſecuring money lent by one Plank to the defendant upon an 
uſurious contract between Plank and the defendant, whereby there 
was reſerved for forbearance of the money above 5 /. for every 100 /. 
Gee, The plaintiff replied that the defendant made and delivered 
the bond for a juſt and lawful debt, and not for ſecuring the pay- 
ment of any money lent by Plank to the defendaut upon uſury 
or upon any uſurious contract, as in that plea alleged; on which 
iſſue was taken. 
At the trial at the We/tminſier Sittings before Lord Kenyon the caſe 
appeared to be this; Plank diſcounted eighteen promiſory notes of 
the defendant's, amounting to 1344/7. 25s. 3d., and took uſurious in- 
tereſt upon them. Plank afterwards carried them to the plaintiffs, 
his bankers, who gave him credit for them ; when they became due 
the plaintiffs applied to the defendant, the maker, for payment, who, 
not being able to pay them, gave the plaintiffs the bond in queſtion, 
for 1340 J, and paid them the remainder, 4/. 2s. 3d. in money. 
It was admitted that theſe notes came into the hands of the 
uſury between Plank and the defendant. Lord Kenyon was 
clearly of opinion chat the plaintiffs were entitled to recover, and 
a verdict was taken for them: but at the preſſing ſolicitation of the 
defendant's counſel the point was reſerved. 
A rule was accordingly obtained in this term, calling on 
the plaintiffs to ſhew cauſe why the verdict ſhould not be ſet 
alide and a nonſuit entered. 
Erſkine, Gibbs, and Reader, who were now to have ſhewn cauſe 
againſt the rule, after mentioning the caſe of Ellis v. Warnes, 
Moor 752, as a deciſive authority in their favour, were ſtopped 
by the Court. 
Mingay, Marryat, and Law es, in ſupport of the rule. It is 
clear that no action could have been maintained on the nctes, 
becauſe they were given on an uſurious conſideration. They 
were void even in the hands of an innocent holder for a valuable 
conſideration, Lowe v. Waller, Dougl. 736. Then on principle 
it ought to be decided that the bond, which was given in licu of 


15 the 
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the notes, cannot be enforced in a court of law; otherwiſe this 1799. 
would be the obvious mode of evading the ſtatutes againſt uſury. GD 
This was ſo ſaid in the caſe of Tate v. Wellings (a), where Lord * again# 
Kenyon ſaid, But as the former bond was the conſideration of * 
this, on which the preſent action was founded, if that were void as 

being given for an uſurious conſideration, moſt undoubtedly this 

ſecond bond would be alſo void.” And the caſe of Lowe v. Waller 

ſhews that the circumſtance of the bond being in the hands of a j 
third perſon is immaterial, Beſides this preciſe point was taken ji 
for granted both by the Bench and the Bar in the caſe of JValton v. i 
Shelley (6). It is matgrial alſo to conſider the terms of the iſſue in this 1 ö 
caſe, in which reſpect this caſe differs from that of Ellis v. Warnes, 1 
as reported in Cro. Jac. 33: here the iſſue is on the traverſe in the 4 


replication, © that the bond was not given to ſecure the payment of 1 | 
money lent by Plant to the defendant upon uſury nor upon any „ 0 
— . . . * 1 
uſurious contract. From the facts, which are admitted in this 0 


caſe, it is clear that the bond was given to ſecure the payment of 
the money lent by Plau upon an uſurious contract. The caſe of 
Ellis v. Warnes is alſo diſtinguiſhable from the preſent in another 
reſpect; there the queſtion aroſe upon the ſtatute 13 Elis. c. 8. 
J 3., which enacts that all bonds &c for payment of any money 
&c. upon uſury &c, upon or by which loan or doing there ſhall 
be reſerved or taken above 10 /. tor the hundred for one year, ſhall 
be utterly void.” There more than legal intereſt was not reſerved 4 
by the loan from Ellis to Warnes, though more had been reſerved I 
by the original loan from Marnes to Aldtorth: whereas in this 
caſe more than legal intereſt was reſerved by the contract be- 
tween the plaintiff and the defendant; for the bond in queſtion 
was given for 13404. which included the uſurious intereſt as 


A * 
E 
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well as the principal. In Roberts v. Trenayne (c) it was holden 
that where the conſideration is uſurious the ſecurities are all 
void, though one be taken for the principal alone and another 
for the intereſt: à fortion therefore muſt this inſtrument be 
void, which includes the uſurious intereit as well as the prin— 
cipal. 

Lord KEN VON Ch. J. The conſtruction that has already been 
put on the ſtatutes has been in a variety of inſtances abundantly 


* 
= 
4 
| 
54 
* 
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hard. The courts have ſaid, and rightly ſo, that the innocent 
holders of ſecurities Fiven on uſurious conſiderations mult ſuffer for 
the wickedneſs (or rather unlawfulneſs, for it has been ſaid that 


(a) Ante, 3 vol. 537, (5) Ante, 1 vol, 296. (e) Cro. Jac. 508, 
Vol. VIII. 5 H uſury 


392 
1799. 
C ERT 


againſt 
Hal EY» 
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uſury is ohly malum prohibitum, and not malum in ſe, ) of the 
original parties to the tranſaction. But this is an attempt to carry 
that doctrine much farther than any prior caſe, and farther than 
policy or the words of the act of parliament require: and if it 
were to ſucceed, it might affect moſt of the ſecurities in the king- 
dom ; for if, in tracing a mortgage for a century paſt, it could be 


diſcovered that uſury had been committed in any part of the tranſ- 


action though between other parties, the conſequence would be that 
the whole would be void. It would be a moſt alarming propoſition 
to the holders of all ſecurities. I admit that the ſecurities them- 
ſelves that are tainted with uſury cannot be enforced in a court of 
Juſtice, even though they be in the hands of innocent purchaſers 
for a valuable conſideration without notice. Such was the cafe of 
Lowe v. Waller, where Lord Mansfield was at firſt ſurpriſed to hear 
that a ſimilar conſtruction had been put upon the gaming act (a): 
but when he came to conſider the caſe of Bowyer v. Bamplon (b), 
he was ſatisfied that this conſtruction ought to be put upon the 
ſtatute againſt uſury. And therefore the plaintiffs in this caſe 
could not have maintained any action on the notes given by the 
defendant to Plank. But here the notes were deſtroyed after they 
got into the hands of the plaintiffs, and the bond in queſtion! was 
given to them, they not knowing of the uſury between Plank and 
the defendant. I admit that, if one ſecurity be ſubſtituted for an- 
other by the parties in order to get rid of the ſtatute againſt 
uſury, the ſubſtituted as well as the original ſecurity will be void ; 
but it is not pretended that that was the caſe here. In the caſe of 
Walton v. Shelley, that has been alluded to, this point was never 
under the conſideration of the Court; and therefore that caſe is no 
authority in the preſent. 

- GRosE J. If the bond in queſtion had been given to Plank, 
it would have been void, becauſe Plank was a party to the uſury : 
but the caſe is different as between the plaintiffs and the defendant, 
becauſe it is admitted that the former were ignorant of the uſurious 
tranſaclion between Plank and the defendant. I do not think 
that this bond was given for an uſurious conſideration, or in the 
language of the iſſue © for ſecuring the payment of any money 
lent by Plank to the defendant upon uſury or upon any uſurious 
contract; but as between theſe parties I conſider the bond to have 
been given by the detendant to ſecure to the plaintiffs the payment 


(a) 9 An. c. 14. J 1. (5) 2 Str. 1155. 
of 
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of the amount of the bills, for a juſt and lawful debt. It is true 1799. 
that the conſideration of the bond was the giving up of the bills: 
CUTHBERT 
but the bond was not given for the money lent by Plank to the ga 
defendant. | | — 
LAwRENCE J. Although Lord Mansfield doubted when the cafe 
of Lowe v. Waller was argued whether or not ſecurities that were 
void in the hands of the original parties on account of uſury were 
alſo void in the hands of third perſons who were not privy to the 
uſury, he found himſelf bound to determine that they were by the 
caſe of Bowyer v. Bampton, that aroſe on another act of parliament 


in which nearly the ſame language was uſed as in the ſtatute againſt 


uſury. Then it may be material in this caſe to conſider the ſtatute 1 
of 13 Elizabeth, and the conſtruction that has been put upon that. on 
By that act“ all bonds contracts &c for payment of money & 1 | 

a 


upon uſury, upon or by which loan or doing there ſhall be reſerved NF 
or taken above 10/. for every 100 1. for one year, ſhall be utterly 0 
void.” How did the Court conſtrue that act, the words of which are 
nearly ſimilar to thoſe uſed in the ſtatute of Anne (a), on which this 
queſtion ariſes ? In Ellis v. Warnes it was holden that the plaintiff, 
not knowing of the uſury between the defendant and Aldworth, 
and having paid a bona fide conſideration to Aldworih for the 
transfer of the debt due from the defendant, ſhould not ſuffer by 1 
the uſury in the original tranſaction. That conſtruction having 
been put on the ſtatute of Elizabeth, it ought to govern us in the 4 


4, vt OI e_— oo. - * 
4 My . 3 1 
2 
— find — X TY ! 


conſtruction on the ſtatute of Anne. And I know of no deciſion 3 
in which it has been holden that the ſubſtituted ſecurity ſhall in all "i 
caſes be void on account of the uſury that may have vitiated the | 


original ſecurity. It is not neceſſary in this caſe to conſider what 

would have been the effect of the evidence offered in Multon v. 2 
Shelley reſpecting the uſury; we do not know but that the indorſee ö 
there was privy to the uſury; but it would be too much to conclude it 
from what paſſed ill that caſe that the court would have decided | 1 
that the bond was void, though it ſhould have appeared that the 

obligee in the bond was ignorant of the uſury in the prior tranſ- 

action reſpecting the notes. Then it is ſaid that the plaintiffs are Wl 
concluded by the terms of this iſſue: but I think that my Brother # 
Groſe has given a ſufficient anſwer to that argument. The cauſe - 4 
of giving this bond was to exonerate the defendant from the claim ; 
that the plaintiffs had on him by reaſon of the notes; et in jure non 
remota cauſa ſed proxima ſpectatur. 


(a) 12 An c. 16. J. 1. 
10 LE 
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Lx BLANC J. I am of opinion that there is no ground for 
making this rule abſolute to enter a nonſuit. The authorities only 
warrant us in deciding that the ſubſtituted ſecurity, which has been 
given for a ſecurity contaminated (if I may uſe the expreſſion) by 
uſury, is void if ſuch ſubſtituted ſecurity be given either to the 
party to the original contract, or to his repreſentative, his executor, 
Put I am not aware of any caſe in which it has been holden that 
where the original ſecurity given to one perſon has been cancelled 
and another ſecurity given to another perſon, ignorant of the uſury, 
that rendered the former ſecurity void, ſuch ſecond ſecurity is void 
in the hands of ſuch an innocent perſon. The caſe in Moor ſhews 
that ſuch a ſecurity is a valid one. And it appears from the cale, 
cited from Cro. Fac. 505., that it is immaterial whether one ſecurity 


only be given for the whole the principal and intereft, or different 
ſecurities the one for the principal and the other for the intereſt, 


With regard to the caſe of Wallon v. Shelley; as the witneſs pro- 
duced was rejected, no evidence was given of the uſurious tranſ- 
ation, and conſequently it did not appear whether or not the 
obligFe of the bond had any knowledge of the uſury. In the ar- 
gument indeed, in order to raiſe the queſtion reſpecting the com- 
petency of the witneſs, it was ſuppoſed that the bond was void in 
the hands of an innocent holder on account of the uſury in the 
prior tranſaction: but as the Court decided that the witneſs was in- 
competent, it was not neceſſary to go into the other point reſpect- 


ing the uſury. Referring therefore to the terms of this iſſue, I 


think it is fair to ſay that under the circumſtances of the caſe the 
iſſue is not ſupported by the evidence, becauſe the bond was 
given, not to ſecure the payment of money lent by Plank to the 
defendant upon uſury or upon any uſurious contract, but to ſecure 
the payment of money advanced bona fide and on good conſider- 
ation by the plaintiffs to the perſon who brought the bills to them. 


This was the conſideration of the bond. On this point therefore, 
as well as on the general principle, I am of opinion that the plain- 


tifis were-entitled to recover, 


Rule diſcharged. 
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3 | Friday, 1 

NELsON againſt SHERIDAN. | Prin ed] ul 

N June 1797 the plaintiff recovered a judgment, damages 136 J., Onan iater- _ 

R , ; : locutory Wl 
againſt the defendant in an action on a bill of exchange, on judgment in 8 
5 5 A 1 
which judgment he brought an action of debt and obtained judg- 9 bs ol 
ment by default in this term. And now an action 0 
8 ; . brought on a "nd 

Marryat, on the part of the plaintif, moved that it might be apt ory 8 
change the 4 


referred to the Maſter to compute intereſt on the judgment, and Court refued 
to refer it to 


to aſcertain the damages ſuſtained by the plaintiff by reaſon of the the Matter to 


detention of the debt for which this action was brought. He pro- mn ag 


duced an affidavit, in which it was ſtated that there was due to the ſoſteined by 


the plainutft. Wl. 
plaintiff the ſum of 18 /. for intereſt from the time of ſigning the i 
firſt judgment to the time of obtaining the judgment in this action. a 
And he contended that this caſe came within the principle of thoſe : 1 
already decided, where it had been referred to the Maſter to ſee A 


9 
we 


what was due to the plaintiff on his obtaining an interlocutory 
judgment. Holdipp v. Otway, 2 Saund. 106; Hewitt v. Mantell, 
2 Wilſ. 374; Theluſſon v. Fletcher, Dougl. 316; Raſpleigb v. Sal- 
mon, 1 H. Bl. 252; Andrews v. Blake, ib. 592; Longman v. Fenn, 
ib. 541; Shepherd v. Carter, ante, 4 vol. 275; and Berthen v. 
Street, ante, 326. But 1 | 

The Court refuſed to grant the rule. 'M 

Lord KENYON Ch. J. ſaid, It ſhould be left to a jury to conſider 
whether any and what damages ihould be given. Perhaps they 
may think that in this caſe no damages at all ought to be given. 4 

LAWRENCE J. In ſome of the caſes cited, intereſt was to be 


given by the very terms of the contract between the parties. 8 
Rule refuſed, i 


- 8 

* od — * 1 

"4. —_—— 
* * 3 

— 

* 8 * 
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Nichols one &c againſt ExrRLs one &c. Friday, 


New. 229, 


Rot having been obtained, calling on the plaintiff to ſhew Where both 
| parties are 


cauſe why the bail-bond ſhould not be delivered up to be can- attorpies of 


lt 1 the ſ 
celled and all the proceedings ſtayed with coſts, on the ground that . 


as the defendant was an attorney of this court as well as the plain- plaintiff ean- 
not hold the 


tiff the privilege of the former exempted him from being arreſted, defendant to 5 
1 g : bail: if he do, 79 
Lawes, for the plaintiff, now admitted that the proceedings theCourt will if 
: - diſcharge the 
were irregular; but contended, on the authority of Barber v. deſendant out i 
of cuſtody, * 
and order all the proceedings to be ſtayed without coſts, bY 


Vol. VIII. £1 Palmer, 
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A claim of a 
Tight of com- 
mon without 
flint as an- 
nexed to an 


ancient meſ- 


ſuage, with- 
out land, 
cannot, 38 


ſuch, exiſt by 


law. An an- 
cient deed of 
feoffment 
grenting the 
waltes of a 
manor to 
feoftces, in 
truſt to per- 
mit the te- 
rants and 
inhabitants 
&c to uſe and 
enjoy the 
ſame as they 
had formerly 
done or been 
accuſtomed 
to do, mu{ 
be taken to 
mean ſuch a 
right of com- 
mon as may 
by law exiſt, 
namely. a 
right of com- 
mon reſtrict- 
ed by levancy 
and couch- 


ancy. 
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i 1799, Palmer (a), that the proceedings ought to be ſtayed v0 
We 1 | — 
[| 3 coſts . | | 
=_m— Nicuors : : . 1 
[| | againſt Pell, in ſupport of the rule, ſaid that in a ſubſequent caſe, Lodge 
il . aylor (6), Trin. 1797, this Court had made a ſimilar rule abſo- 
| lute with coſts, But | 
* The Court, being of opinion that this mode of application ought 
| to be conſidered as a ſubſtitute for a plea in abatement where coſts 
\ are not given, madethe 
1 Rule abſolute without coſts. 
1 (a) Ante, 6 vol. 524. | praQtifing attorney; it turned out on in- 
| (4) In that caſe the queſtion in diſpute | quiry that he was, and the point reſpecting 
| was whether or not the defendant were a | the colts paſſed without any obſervation. 

Friday, BENSON again// CHESTER. 
New. 22d. 


6 Gn: was an action upon the caſe for injuring the plaintiff's 

right of common. The plaintiff declared in reſpect of his 
poſſeſſion of a certain meſſuage and divers parcels of ground at 
Thorne lying within the manor of Hatfield in the county of York 
for a right of common of paſture in and throughout all the com- 
monable waſte grounds in the manor for all his commonable cattle 
levant and couchant upon his ſaid meſſuage and land &c; and 
that the defendant wrongfully /archarged the ſüd common &c. 
The ſecond count was for unlawfully depaſturring the ſaid common 
&c. And there were other counts ſtating the fact in different 
ways. The general iſſue was pleaded. 

At the trial before Lawrence J. at the laſt aſſixes at York the 
plaintiff proved his right of common in the uſual way for his 
cattle levant and couchant upon his meſſuage and land, by proof 
of the exerciſe of {uch right by himſelf and thoſe whole eſtate he 
had. He alſo proved that the defendant had turned out a great 
number of cattle on the common; Evidence was alſo given of a 
decree in the Court of Exchequer in 1031, made in a cauſe between 
Sir Cornelius Vermuden, farmer of his Majeſty's manor of Hatfeld, 
plaintiff, and Portiugton and others defendants, reciting as is here- 
aſter recited in the following deed, and decreeing that a con- 
veyance ſhould be made to the tenants &c of the manor, as is in 


that deed mentioned, of certain lands waſtes &c. {being the waſte or 


c,mmon in queſtion) in lieu of their right of common over the 
reſt of the manor waſtes as mentioned in the following deed. The 
8 deed 
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deed of feoffment was then proved, dated 15th Fuly 1633, 
inrolled in Chancery between the ſaid Sir Cornelius Vermuden Kt. 
and J. Gibbon Eſq. of the one part, and Henry Lee and fifteen 
other perſons of the manor of Hafſſeld of the other part; (reciting 
that King Car. I. was ſeiſed in his demeſne as of fee, in right of 
the Crown, of the manor of ZZatfield in the county of York, and of 
Hatfield Chace, and of divers waſtes thereto belonging, great part 
whereof was ſubject to be overflowed ; and that he had before 
appointed certain commiſſioners to treat with the tenants and in- 
habitants of all the townſhips precincts &c. in and adjoining to the 
waſtes claiming right of common there, touching what part of the 
commons to be improved they would accept in full ſatisfaction of 
their right and title to the reſidue of the ſame ; and reciting further 
that diſputes had ariſen between the ſaid Sir Cornelins Vermuden 
(who had undertaken to drain the waſtes of the manor in conſider- 
ation of a grant of one-third of the lands from the Crown in ſeve- 
ralty) and the tenants and inhabitants of the ſaid manor &c, which 
were referred to the arbitration of certain commiſſioners appointed 
by the Crown ; and that it was by them awarded that the tenants 
of the manor of Hatfield and the members thereof ſhould have 
unto them and their heirs, or ſuch perſons arid their heirs as they 
ſhould appoint, their former allotments for their comman confirmed 
unto them, according as they were ſet out by former commiſſioners 
therein named on the 14th of March 1627 with certain additions 
therein ſtated; and reciting further that King Charles I. had by 
his letters patent of the 5th Feb. 4. Car. 1. granted to the ſaid Sir 
Cornelius Vermauden Kt. all the ſaid manor of HH &c. and all 
the lands rents &c. thereof, with all the waſtes and commons there- 
unto belonging; and that the ſaid F. Gibbs was lately become 
intereſted in ſome part thereof under Sir C. Vermuden;) by which 
deed of feoffment the ſaid Sir C. Vermuden and J Gibbon granted 
enfeoffed and confirmed to the ſaid H. Lee and the fifteen other 
perſons named certain lands within the manor particularly deſcribed 
(being the ſame that had been decreed to be conveyed in lieu of 
their right of common) and all and ſingular the commons and turf 
moors, Tights, profits, privileges, &c to the ſame premiſes or any 
part thereof belonging, or to any the ſeveral meſſuages lands tene- 
ments or hereditaments of any of the ſaid tenants belonging or 
in anywiſe appertaining, and all the right title and intereſt of the 
grantors therein; habendum touthem and their heirs, upon truſt, 


for the ſole benefit of themſelves and their heirs, and of all and 
fingula 
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17)9. Jingular other the tenants and inhahitants of Hatfield, Thorn, Dun- 


croft, Stainford, Fiſhlake, and Silkhouſes, and of all and other the 
tenants and inhabitants of the ſaid manor of Hatheld, ſeverally 
and reſpectively ty uſe and enjoy the ſame and every part thereof as 
they formerly bad done or been accuſiomed to do. 

This action was brought in reſpect of the waſtes or commons con- 
veyed by the above-mentioned deed. 


The defendant claimed a right of common without ſtint over 
the lame waſtes, in reſpect of what was called an ancient common= 
r:ght houſe, without any land annexed to it; and after endeavour- 
ing by croſo-· examination of the plaintiff's witneſſes to eſtabliſh the 
lame, by proving inſtances of uſer to that effect, his counſel offered 
to ſhew by evidence that the right of common had been exerciſed 
by the occupiers of ſuch ancient common-right houſes to any ex- 
tent that the parties could afford to ſtock, without any regard to 
levancy and couchancy ; and that the plaintiff himſelf was only 
entitled to his right of common in reſpect of his occupancy of one 
of ſuch ancient houſes, and not in reſpe& of his land annexed. 
But Lawrence J. was of opinion that the claim of a right of 
common without ſtint as annexed to a houſe, without land whereon 
the cattle could be levant and couchant, even ſuppoſing it were 
proved in fact to have been exerciſed by the occupiers of ſuch 
houſes, could not be ſupported in law; according to the doctrine 
laid down in the caſe of Scholes v. Hargreaves (a). And he faid 
that if the right of turning on cattle without ſtint did belong to the 
houſes, it muſt be by conſidering the tenants as having an intereſt 
in the waſtes in the nature of a tenancy in common: but he 
thought that could not be ſo conſidered in this caſe, becauſe the 
land was veſted in the feoffees in truſt to permit the tenants of the 
manor to enjoy it in the ſame manner as when the ſoil was in the 
Crown; at which time it was clear that there only exiſted a 
right of common. Under theſe directions the jury found a verdict 
for the plaintiff. 

A rule having been obtained, calling on the plaintiff to ſhew 
cauſe why there ſhould not be a new trial on the ground of mil- 
direction, 

Law, Topping, and Lambe, were to have ſhewn cauſe againſt it: 
but the Court deſire d to hear the other ſide. 


(a) Ante, 5 vol. 46. 
+ & Wood 
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Wood and Holrogd i in ſapport of the rule. It is notorious that 1799. 
many ſuch rights as this claimed by the defendant are acknow- 2 
ledged in many parts of the kingdom; and property to a very great . 
extent is implicated in the preſent queſtion. In ſeveral inſtances 
of private incloſure acts, iſſues have been directed to try whether 1 
the rights of common belonged to the owners of ancient meſſuages, "0 
or to the owners of meſſuages and lands; which direction would 1 
have been nugatory if no ſuch right could exiſt by law in the 
former. In the caſes of Walling fer incloſure in York/bire, and of it 
Pickering Foreſt in the ſame county, the iſſues were found in | 
favour of the owners of the meſſuages; no objection was taken in 
point of law to ſuch verdicts, but the parties intereſted acquieſced, 
and thoſe rights have been ever ſince ated upon. The ſame right 
prevailed on King's Sedgemoor in Somerſetſhire ; which was men— 
_ tioned by Mr. Juſtice Gould upon the trial of the Walling fer iſſue : 
and upon the late incloſure of that moor allotments were accord- 
ingly made to the owners of thoſe old tenements, called Auſter tene- 
ments. 50 in areplevin tried before Mr. Juſtice Wilſon in 1789, 
wherein the right of theſe ancient meſſuages over the waſte in 
queſtion came in controverſy, he decided in favour of their right. | 
Admitting then that this right has been exerciſed in fact as far [i 
back as living teſtimony can go, which is evidence of its exilteyge 
not only ſince but before the deed of feoffment, it muſt now be 
taken to be the ſame ancient right that is recognized and con- 
firmed by that deed. And after ſo long an uſage the Court will 
make every preſumption in ſupport of the right, if there be any i : 
way in which it can exiſt by law. It appears that originally the i 
manor of Hatfeld and all the waſtes to the extent of 60,000 acres 
belonged to the Crown; and that in 1630 the Crown entered into N 
a contract with Sir Cornelius Vermuden to grant him one- third upon 1 
condition of his draining the whole. This agreement could not 
be executed without the conſent of the tenants who had rights of 
common on the waſtes; whereupon a commiſſion iſſued, under 


which the tenants contracted and agreed to relinquiſh tlicir rights i 
over the one-third in confideration of having ſeveral parts of the 3 
waſtes allotted to them in ſeveralty, diſcharged from all claim or & 
title on the part of the lord. A few years afterwards, (the whole p 
manor having been in the meantime conveyed by the Crown to Sir 
C. Vermuden) the deed of feoffment was made for carrying that 
agreement into execution; whereby the waſtes in queſtion were 
conveyed to truſtees in fee, in whom the uſe was execvted, for 

Vol. VIII. 1 the 


BEN SON 


ogarnſlt 
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the benefit of all the tenants and inhabitants of the manor, to uſe 
and enjoy the ſame in the ſame manner they had been accuſtomed 
to do. Now the right claimed by the defendant may be ſupported 
in one or other of two ways: either firſt, by ſuppoſing that prior 
to the deed of feoffment the owners of the ancient meſſuages were 


tenants in common of the ſole paſturage of the waſtes (a); which is 
ſhewn by the mode of enjoyment exerciſed ever ſince; and which 


may be taken to be the ſame as is referred to in the deed of feoff- 


ment. Or, Secondly, by preſuming that at the time of that grant 
a releaſe was executed by the tenants of their ancient right of com- 
mon over the whole or thoſe parts of the waſtes which were 
granted in ſeveralty to Sir C. Vermuden; and that they took a 
new eſtate in the remaining waſtes under that deed. In that caſe 
the ancient right of common, which, according to Tyrringham's 
caſe (b), muſt have been common appurtenant and not appendant, 
ſuppoſing it to have exiſted in the manner now contended for by 
the plaintiff, was extinguiſhed ; for by a releaſe of part of the 
right of common the whole is gone. Rotherham v. Green, Cro. 
Eliz. 593; Morſe v. Well, 1 Brownl. 180; Tyrringham's caſe, 
4 Co. 38. a; Wild's caſe, 8 Co. 79. a. Then the deed of feoff- 
ment could not operate as a re-grant of the old right of common, 
becauſe the uſe was executed in the feoffees and their heirs; and 
therefore the tenants can only take an equitable intereſt, and 
not their ancient legal right of common. This therefore will 


exclude the queſtion of levancy and couchancy, and conſequently 


1s not within the reaſon of the caſe of Scholes v. Hargreaves (c), 


where the right was claimed qua right of common. The queſtion 
will turn upon the fact, in what manner the waſte was en- 
joyed by the tenants before the deed of feoffment; and the 
evidence will ſhew that the owners of the ancient meſſuages alon- 
enjoyed the right of turning their .cattle on the waſtes without 


ſtint. 
Lord KENYON C. J. There does not appear to be the leaft 


pretence for the owners of the houſes claiming the ſoil in the 
waſtes as tenants in common: at the trial they did not claim ſuch 
a right, and the facts of the caſe negative it. Nor has the 

defendant's claim to a right of common for an unlimited number 


of cattle, as annexed to his meſſuage only, any better foundation. 


(a) Vid. Revell v. Jodrell, Ante, 2 vol. | (b) 4 Co. 37. 4. 
424. (e) Ante, 5 vol. 46. 


To 
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To one argument urged on behalf of the defendant I cannot give 
my aſſent. It is ſaid, that a releaſe of a right of common over 
part of the common is an extinguiſhment of the whole right of 
common; and caſes have been cited to that effect: but I ſhould 
wiſh to examine thoſe caſes thoroughly before I ſubſcribed to ſuch 
a poſition, eſpecially where all the commoners join in the releaſe. 
A releaſe by one commoner of his right over part of the common 
may poſſibly operate as a releaſe of his right over the whole: but 
if that were the conſequence of a releaſe by all the commoners, 
there would long ago have been an end of almoſt all the rights 
of common throughout the kingdom. But the determination of 
that queſtion one way or the other will not affect this caſe. 
Nothing can be clearer than that the parties claiming under this 
feoffment can only claim a right of common. In the common 
caſe where the lord of a manor conveys away part of the waſtes 
to a third perſon, though the right of ownerſhip of the ſoil 
changes hands, the right of common ſtill ſubſiſts in the com- 
moners as well over that part of the waſtes that the lord has 
conveyed away as over that part that he retains in his own hands. 
But this deed of feoffment is cautioufly drawn to avoid all diſputes. 
Then it is ſaid that this is an uſe executed in the feoffees : but 
that uſe is as to the right of the ſoil: but the right of common is 
an eaſement over the foil; they are collateral rights, and may 
exiſt in different perſons. The right of the commoners under 
that deed is to be exerciſed as it had been formerly ; and that 
right was a right of common to be meaſured by levancy and 
couchancy. It is contended however on the part of the defendant 
that the owner of a meſſuage only within this diſtri, or the 
owner of a meſſuage with only a ſquare yard of land annexed to 
it, may collect as many cattle as he can from all parts of the 
kingdom and ſtock them on this common: but ſuch a right of 
.common-cannot in law exiſt, I am therefore of opinion that the 
directions of che learned Judge were rightly given. 

GRroOsSE J. The right now claimed by the defendant to the 
foil as a tenant in common was not ſet up at the trial; and it is 
inconſiſtent with the feolfment. By that deed the tenants of the 
manor were to uſe and enjoy the commons and turf moors 
as formerly they rad done or been accuſtomed to do.” Then 
how had the commoners been accuſtomed to enjoy this right ? 
By law they could only enjoy it as commoners, for cattle levant 
and couchant. Therefore there is no pretence to ſay that the 
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1799. owner of a houſe, without land, has a right to turn on any num- 
ber of cattle, without regard to levancy and couchancy. 
ps LAWRENCE J., having tried the cauſe, declined giving any 
CHESTER: opinion now. Pl : | 
LE BLANC J. This is an action on the caſe brought by the 
plaintiff for a ſurcharge of common by the defendant ; and the 
plaintiff declares on his poſſeſſion of the right of common, by 
virtue of a meſſuage and land of which he is poſſeſſed, alleging 
that the defendant interrupted him in that right. The objections 
made by the defendant are, 1ſt, As to the manner in which the 
plaintiff claims his right; and 2dly, With reſpe& to the right of 
common claimed by himſelf. But the plaintiff declared on his 
poſſeſſion ; and at the trial he clearly proved his enjoyment of the 
right of common which he claimed in his declaration : it alſo 
appeared that the defendant had turned out on this common a 
number of cattle which were not levant'and couchant on any 
land that he poſſeſſed within the pariſh, but which he had brought 
from other pariſhes. In this ſituation the plaintiff was entitled 
to a verdict, unleſs the defendant could ſupport his claim to 
a right of common for any number of cattle without ſtint, by 
reaſon of his poſſeſſion of an ancient meſſuage. This manor was 
formerly in the Crown; and in conſequence of an adventurer 
ſtepping forward, who engaged to drain this large tract of land, 
he was to receive a certain proportion of the land in ſeveralty, 
over which the commoners were to have no right of common, 
and the reſt of the land was to be drained for the uſe of the 
commoners. In order to carry this into effect the deed of feoff- 
® ment was executed, by which certain parts of the commons were 
"i conveyed to feoffees by way of uſe executed in them, but in truſt 
to permit the tenants &c. to uſe and enjoy the common in the 
ſame manner as they had formerly done. The argument now 
T urged on behalf of the defendant is, that by this feoffment the 
| enjoyment of the common by the commoners was to be in the 
ſame manner as. before, that ſince that time they have in fact 
enjoyed it by turning on any number of cattle they pleaſed with- 
out regard to levancy and couchancy, and that this was ſtrong 
7 evidence to ſhew that before that time they had been accuſtomed 
ſo to enjoy the right of common, Now admitting that evidence 
of ſubſequent uſage would be evidence of prior uſage, yet the 
language of this deed muſt be underſtood as confining the enjoy- 
ment of the common to the manner in which the commoners had 
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before been legally accuſtomed to enjoy it, and not to the manner 
in which many perſons had enjoyed it by uſurpation, as is fre- 


quently the caſe. Now it is clear from the decree in 1631, and 


the feoffment which was made in conſequence of it, that before 
that time theſe perſons held and enjoyed theſe waſtes as com- 
moners; and if ſo, they could only enjoy that right ſubje& to 
thoſe reſtraints and limitations that the law impoſes on commoners. 
Whether the right conveyed by that deed were a legal or only an 
equitable right is immaterial in this action, becauſe the plaintiff 
has declared on his poſſeſſion: it is equally immaterial whether 
the defendant's right be a legal or an equitable right, becauſe he 
has ſurcharged the common by putting on more cattle than he had 
a right to do, The feoftment only conveyed a right to the com- 
moners to uſe the common as they had enjoyed it before; that 
right may be meaſured by levancy and couchancy; and as the 
defendant did not uſe the common in right of any meſſuage and 
land in the pariſh on which the cattle could be levant and 
couchant, he ſurcharged the common; and therefore I perfectly 
concur in the opinion given by the learned Judge at the trial. 


Rule diſcharged. 


ARGENT &@gainſ} DURRANT. 


FN treſpaſs for breaking and entering the plaintiff's cloſe and 
1 pulling down his wall, the defendant pleaded the general 
iſſue, and a licenſe from the plaintiff, At the trial before Buller ]. 
at the laſt aſſizes at Croydon, the plaintiff proved the treſpaſs and 
pulling down the wall. The defendant, having failed in prov- 
ing the licenſe, offered evidence to ſhew that the ſoil and freehold 
were his; that he had let the premiles to the plaintiff, whoſe term 
therein was expired after due notice to quit; but that, the plaintiff 
inſiſting on his right to continue there, the defendant entered &c. 
It was objected that the defendant could not give evidence of title 
under the general iflue, But Buller J. received the evidence, 
reſerving the queſtion for the conſideration of this Court. And 
the ſacts being proved as ſtated, a verdict was entered by conſent 
for the plaintiff, ſubject however to be ſet aſide and a verdict 
entered for the defendant if this Court ſhould be of opinion that 
the evidence was properly admitted. 
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1799. Adam and Beſt accordingly obtained a rule niſi for ſetting aſide 
Te the verdict for the plaintiff; and cited the caſe of Dodd v. 
again}? FMKyfjin\a), where the Court held that the defendant in treſpaſs might 
rico rage give evidence of title under the general iſſue, 

Shepherd Serjt. and Marryat now ſhewed cauſe againſt that 
rule. Title cannot be given in evidence under the general iſſue 
for the purpoſe of juſtifying a treſpaſs committed, but only where 

it is evidence of poſſeſſion. For example; there may be property 
T7 of which no perſon is in the actual and conſtant occupation, as a 
waſte ; and there, upon a queſtion whether ſuch a waſte be or be 
not parcel of a certain manor, title may be piven in evidence to 
ſhew that the plaintiff was not in the implied poſſeſſion of the 
land. And upon that ground the caſe of Dodd v. Kyjin proceeded ; 
5 where, the poſſeſſion being doubtful, the Court ſaid that the de- 
fendant might under the general iſſue give evidence F lille and 
of right to poſſeſſion. But it is preſumed that the doctrine there 
laid down muſt be confined to ſuch a caſe as that ; for the Court 
did not mean there to decide generally, that title may in all caſes 
be given in evidence under the general iſſue. The general rule 
however is that every matter of juſtification muſt be pleaded ; 
otherwiſe the plaintiff would be taken by ſurprize. If indeed the 
neceſſary conſequence of the defendant's being entitled to the free- 
hold were that he could not commit a treſpaſs, there would be ſome 
reaſon for receiving the evidence in this caſe : but title to the free- 
hold may or may not be matter of juſtification in treſpaſs, for the 
freehold may be in one man and the right of poſſeſſion in another; 
as where tenant for years brings treſpaſs againſt the owner of the 
1 freehold or a ſtranger. If title might be given in evidence in all 
3 caſes on the general iſſue, the plaintiff muſt always be prepared to 
prove his title as well as his poſſeſſion; and thus the object of ſpecial 
pleading, which is to reduce the matters in diſpute to a ſingle iſſue 
in order to avoid expence, would be defeated. Whereas if the 
title only were meant to be diſputed, the parties on the traverſe to 
the plea of liberum tenementum would go to trial prepared with 
proof only on that point. Or if the queſtion turned on the right 
to poſſeſſion, the plaintiff to the plea of liberum tenementum 
1 might reply ſuch matter as would put that point only in iſſue. 
7 | They alſo cited Bro. Abr., Gen. 1/ue, pl. 81. where it is ſaid that 
I if a män entitled under a ſtranger juſtify by his command, this 


a) Ante, 7 vol. 354; et vid. Taunton v. Coſar, ib, 432, 
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ought to be pleaded and not given in evidence under the general 1799. 

iſſue; ſo it is of rent ſervice, rent charge, and licenſe, which muſt Feen 
. R GEN 

be pleaded. Now the principle there laid down applies equally to agair/ 


DuRrRanT, 


caſes where the defendant entitles himſelf in his own right, as to 
| thoſe where he is entitled under a ſtranger. So in Dove v. 
Smith (a), in treſpaſs quare clauſum fregit Lord Holt ſaid “ the 
defendant could not give any matter of right in evidence under the 
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general iſſue, not even in mitigation of damages.“ 
Lord KENYON Ch. J. It is now too late to diſcuſs this queſtion, 
which appears to have been ſettled in Lord Cœte's time. In a caſe 
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in 1 Leon. 301. In treſpaſs * the defendant pleaded not guilty, 
and if he might give in evidence that at the time of the treſpaſs 
the freehold was in ſuch an one and he as his ſervant and by his 
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command entered was the queſtion ; and it was ſaid by Coe that 
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the ſame might ſo be well enough; and ſo it was adjudged in 
Trevilian's caſe; for if he by whoſe command he entereth hath 
right, at the ſame inſtant that the defendant entered the right is in > 
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the other, by reaſon whereof he is not guilty as to the plaintiff; 
and judgment was given accordingly.” Conformably to this doc- YZ 
trine I have always underſtood that it has been the practice to per- 5 
mit the defendant to give liberum tenementum in evidence under 
the general iſſue. And ſo we decided in a late caſe, Dodd v. 
Xy/Jin ; where our opinions did not proceed on the diſtinction now BY 
taken at the bar, but on the broad ground that title might be given 
in evidence under the plea of not guilty, The plaintiff cannot be 
prejudiced by this rule; becauſe, when the defendant -gives evi- 
dence of title under the general iſſue, the plaintiff may reply by 
evidence. a | 

GROSSE J. When the caſe of Dodd v. Min was argued, I cer- 
tainly meant to fay that in all caſes title might be given in evi- i 
dence under the general iſſue; and I have always conſidered that i 
to be the practice. 

LAwWRENCE J. There are ſeveral other authorities, in addition 
to thoſe alluded to, in ſupport of the opinion that the defendant 
may give liberum tenementum ia evidence under the general iſſue. 


In Gilb. Evid. 258. it is ſaid © In treſpaſs on not guilty the defend- id 
ant may give in evidence that the right of freehold was in . 0 
and that he by his command entered; for if the defendant entered 7 


by the command of F.S, it is the ſame as if F. S. entered, and 


(a) 6 Mod. 153. 1 | 
conſe- "| 
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conſequently if J. S. hath the right the eſtate is veſted in him by 
the entry, and conſequently the defendant is no treſpaſſer on the 
plaintiff; and by ſuch evidence as this he falſifies the declaration 
of the plaintiff, for he proves that he did not break his clole as the 
declaration ſets forth; it is therefore proper for the general iſſue.” 
There is alſo a caſe in Andrews (a), Bartholomew v. Ireland, to the 
ſame effect. There in treſpaſs for breaking and entering the plain- 
tiff's chambers the defendant pleaded that the chambers were the 
freehold of J. X., and that the defendant as his ſervant entered; 
on demurrer it was objected that the plea could not he ſupported, 
becauſe, though J. K. had the freehold, the plaintiff might not- 
withſtanding have a right to the poſſeſſion as a tenant at will or for 
years: but“ the whole Court were clearly of opinion that it was in 
ſubſtance a good plea ;” and they added * it is a conſtant rule that 
in treſpaſs upon not guilty pleaded, a freehold may be given in evi- 
dence.” And though this point was not immediately before the 
Court, yet they alluded to the known practice, as to what was evi- 
dence on the plea of liberum tenementum, to ſhew that the plea 
in queſtion was good. With regard to the cale cited from Bro. 
Abr.; there is a caſe in Cro. Elis. 76. that ſhews that ſuch a plea 


would amount to the general iſſue; there in treſpaſs for breaking 


the plaintiff's cloſe the defendant pleaded that F. S. was ſeiſed of 
the land and let it to 7. D. and that he as his ſervant entered, and 
gave no colour to the plaintiff, for which the plaintiff demurred ; 
and Wray Ch. J. ſaid, He ought to give colour, though he juſti- 
Heth as a ſervant.” And the neceſſity of giving colour in any plea 
where a title is ſet out as matter of defence ſhews that ſuch title 
might be given in evidence on the general iſſue, if that had been 
pleaded. 10 Co. go. Dr. Leyfield's caſe. The caſe of Dodd v. 
Kyfjin was the common caſe of colour, if pleaded. As to the paſ- 


ſage cited from 6 Mod. 153: it by no means appears that it was 


{aid by Lord Holt; the whole of that caſe is confuled; and the 
concluſion rather appears to have been merely the opinion of the 
reporter. And with reſpect to the practice upon this point, I have 
always conceived that liberum tenementum may be given in evi- 
dence under the general iſſue. I remember one caſe indeed on the 
Weſtern circuit, where the late Lord Chief Juſtice of the Common 
Pleas adopted the diſtinction now taken by the plaintiff's counſel. 
But in another caſe, arwood v. Harwood, Summer aſſiſes 1788 


(a) Andr. 108. 
94 at 


— 
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at Saliſbury Mr. J. Buller permitted the defendant under the plea 
of the general iſſue to give evidence of title: I do not however 
recollect that any objection was taken to the evidence. 

Le BLANC J. I have always conſidered this to be a ſettled 


And this comes within the authority of Dodd v. Nin. 
Rule ablolute. 


point. 


PyxR again// ERLE. 


HE plaintiff, having recovered a judgment againſt the defend- 
T ant for 400/, on a bond, charged him in execution in the 
year 1783, and died in 1797. In this term the defendant moved 
to be diſcharged out of cuſtody, his wife having taken out admi- 
niſtration to the plaintiff. 

Lawes now ſhewed cauſe againſt that rule. Firſt ; he ſaid that 
the letters of adminiſtration were void, becauſe the defendant's 
wife in taking out adminiſtration had ſworn that the plaintiff's 
effects only amounted to 5 I. whereas this alone was a debt of 
400 J. And, ſecondly, he contended that, as the plaintiff's attorney 
had a lien on the judgment for his coſts, the defendant ought not 
to be diſcharged out of cuſtody until he was ſatisfied for his coſts. 
But 

The Court thought there was no foundation for the oppoſition 
to the rule. | 

Lord KENYON Ch. J. ſaid, If the adminiſtration had been 
granted by an inferior juriſdiction, and there were bona notabilia 
out of that dioceſe, the adminiſtration would have been void. But 
this adminiſtration, having been granted by the Prerogative Court, 
is good. If indeed the letters of adminiſtration have been obtained 
by fraud, they may be hereafter ſet aſide on that ground: but at 
preſent it is a legal adminiſtration ; and that being ſo, there is an 
end of this ation, the defendant's wife being the legal repreſentative 
of the plaintiff, On the other point, I do not think that the plain- 
tiff's attorney has any lien on the judgment, ſo as to prevent the 


defendant being diſcharged. 
Rule abſolute. 
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SEAMOUR againſt BRIDGE. 


N aſſumpſit, the defendant paid money into court as to part of the 
demand, and pleaded non aſſumpſit to the reſt. Iſſue was joined 
in Ea/ter term laſt, and notice of trial was given for the laſt ſittings | 
in Trinity term, which was continued to the fittings after Trinity 
term : but the plaintiff neither entered his cauſe, nor countermanded 
his notice of trial, but took the money out of court; and now 
moved in this term to have his coſts taxed up to the time of the 
defendant's paying money into court, and that the defendant 
ſhould have his coſts taxed ſubſequent to that, and that the balance 
ſhould be paid over to the party to whom it ſhould be found by 
the Maſter to be due. 

Nolan, in ſupport of the rule, cited Hartley v. Batcfon (a); and 
relied on the diſtinction taken by Buller J. in Kabell v. Hudſon (0), 
that, if the plaintiff accept the money paid into court at any time 
before trial, he is entitled to his coſts up to the time of paying the 
money into court; otherwiſe, if he proceed to trial and fail. 
And (he ſaid) it makes no difference in this caſe that the defendant 
was entitled to judgment as in caſe of a nonſuit on account of the 
plaintiff 's not having proceeded to trial purſuant to his notice. 


Savage v. Francklyn (c), and Bate v. Crane (d). 


Park oppoſed this in the firſt inſtance ; and ſaid that the rule 
was not ſo general as was contended for, that where the plaintiff 
did not actually proceed to trial he might have his coſts taxed up 
to the time of the defendant's paying money into court; for it is 
otherwiſe if a juror be withdrawn (e). Now the preſent caſe falls 
within the reaſon of that; for here the defendant is entitled to 
judgment as in caſe of a nonſuit. But 

By the Court, The praQtice ſeems fully ſettled by the caſes cited 
on the part of the plaintiff; and it is now further certified to us 


by the maſter that that continues to be the practice. 
Rule abſolute. 


(a) Ante, 1 vol. 629, (4) Barnes, 287. 
(5) Ante, 4 vol. 11. (e) Stothart v. Fohnſon, ante, 3 vol. 657. 
() Barnes, 280. quarto edit. 
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The KING againſt T. FIN MORE. 


| Tg indictment having been preferred againſt the defendant at 
the Quarter Seſſions for the county of Berks for a nuiſance in 
ſtopping up a public highway leading through Ful/cote farm, he 
removed the indictment here by certiorari, giving the uſual recog- 
nizance (a) required by the ftat. 5 W. M. c. 11. / 3. (b). The 
defendant was found guilty at the laſt Lent Aſſizes for Berl/hire, and 
afterwards died on the 6th of April laſt, before the day in bank. 
The coſts of the proſecution were afterwards taxed ; and they not 
having been paid by the adminiſtrator of the defendant, a rule was 
obtained calling on the defendant's bail to ſhew cauſe why their 
recognizance ſhould not be eſtreated, on the uſual affidavit ſtating 
that J. Kirby the proſecutor was the party grieved (c). This ap- 
plication was founded on the authority of R. v. Davies (d). 
Migley now ſhewed cauſe againſt that rule. The defendant 
having died after verdict and before the day in bank, no judgment 
could be entered up againſt him ; this not being a caſe within the 
ſtat. 17 Car. 2. c. 8., which is in terms confined to © actions per- 
ſonal real or mixed.” Then if no judgment could be entered 
up againſt him, he was not convifed, within the meaning of the 
ſtat. 5 W. & M. c. 11.; for a conviction in that act means a judg- 
ment; and no coſts are due until conviction. The bail cannot be 
called upon to pay the coſts until ſome part of the condition of their 
recognizance is forfeited: and in this inſtance every part of that 
condition was complied with; the defendant appeared, pleaded, 
gave regular notice of trial, and tried the indictment, which was 
all that the bail undertook ſhould be done. In R. v. Lyon (e), 
where it was holden that the bail were liable to the coſts, the recog- 


(a) The terms of the condition of the re- diſcharged till the coſts ſo taxed ſhall be 
cognizance are, that the defendant ſhall ap- | paid, 

pear in B. R. on &c, and plead to the indict- (c) Vide R. v. Charfpne/5, ante, 2 vol. 47; 
ment; and try the ſame at &c, and give due N. v. Rettleworth, ante, 5 vol. 33; and R. v. 
notice of trial to the proſecutor ; and appear | Williamſon, ante, 7 vol. 32. 

(4) F. 25 Ges. 3, B. R. There the caſe 
was preciſely ſimilar to the preſent; and, af- 
ter argument by 

E. cine for the bail and IMingay contra, 

The Court held that the bail were liable 
for the coſts, | 

(e) 3 Barr, 1461. 


from day to day in the ſaid court, and not 

depart the ſaid court without leave. 
(56) Which enaQts that A rhe defendant be 
convicted, the Court of B K. ſhall give rea- 
ſonable cos to the proſecutor, if he be the 
party grieved &e, which ſhall be taxed &c; 
and that the ſaid recognizance ſhall not be 
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———— | 


Treſday. 
Nov. 26th, 


If a deſer d- 
ant remove 
an indictment 
here by cer- 
tiorari, give 
ing the uſual 
recopnizance 
under ſtat, 

5 NV. SM. 
c. 11. and be 
found guilty, 
and die be- 
fore the day 
in bank, bis 
bail are liable 
to pay the 
colts, 
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410 
1799. nizance was forfeited for not proceeding to trial according to notice. 
De But in R. v. Earl (a), where there was a rule for the profecutor 
A of an information to pay coſts for not going on to trial, as the de- 
fendant died before they were paid, it was holden that the executor 
could not have them, and that he would not have been liable if | 
the teſtator had been ruled to pay them. 
But The Court (ſtopping Manley in ſupport of the rule) ſaid 
this came expreſsly within the words of the ſtat, 5 W. NM. c. 11. 
J., which are © that the ſaid recognizance ſhall not be diſ- 
charged till the coſts ſo taxed ſhall be paid.” And they made the 
'_ Rule abſolute, 
(a) 2 Str. 874. 
OY: ByroM again} JOHNSON. 


Reference to 
the Maſter to 
compute 
what is due 
in covenant 
Sor non-pay- 
ment of rent. 


F mowed obtained a rule calling on the plaintiff to ſhew cauſe 

why it ſhould not be referred to the Maſter to compute what 
was due for the rent; this being an action of covenant, wherein the 
only breach aſſigned was non-payment of rent ; and the defendant 
having ſuffered judgment to go by default, 

Pell now ſhewed cauſe againſt the rule; contending that the ſum 
to be recovered was uncertain ; depending on the one hand upon 
the queſtion whether or not the jury would give damages for the 
detention of the rent, the arrears being conſiderable; and on the 
other, whether or not any deduQion were to be made for repairs 
&c, of which the defendant might avail himſelf. And he referred 
to the caſes of Maunſel v. Lord Maſſareene (a), and Mein v. Lord 
Mzaſſareene (b), where ſimilar motions were refuſed, though there 
was nothing to aſcertain in either caſe but the value of foreign 
money, which in it's nature is more eaſy to be computed than 
the quantum of damages or the amount of deductions in this 
caſe, But 

Per Curiam. The action is brought for a ſum certain, which can 
as well be aſcertained by the Maſter as by a jury, without putting 
the parties to the expence of executing a writ of inquiry. As to 
the poſlibility of the zury giving damages for the detention of the 
debt, the ſame anſwer might be given to every ſuch application 
where the action is brought upon a bill of exchange: but in thoſe 


(a) Ante, 5 vol. 87. (5) Ante, 4 vol. 493- 


caſes 
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caſes it is now become the common practice, upon application, to 
refer it to the Maſter to compute what is due. And there ſeems 
to be no greater difficulty in computing what is due in this 
caſe, where the only breach aſſigned is non-payment of rent. The 


like motion was lately granted in caſe of a mortgage (a). 
Rule abſolute (5). 


(a) Berthen v. Street, ante, 326. (2) See Thelsfſon v. Fletcher, Dougl. 316; ſee 


.alſo 8 Her. 6. 5. a. 


Movys againſt Leaks Clerk, and Joxes. 


HIS was a rule calling upon the plaintiff to ſhew cauſe why 

the defendant Leakte ſhould not be diſcharged out of execu- 

tion, and why a deed made for ſecuring an annuity and charging 

tae payment thereof upon benefices with cure of ſouls to the 

plaintiff, and the warrant of attorney and the judgment entered 

thereon, ſhould not be vacated, and why the fieri facias de bonis 
cccleſiaſticis & capias ad ſatisfaciendum ſhould not be ſet aſide. 

By indenture, dated March 3oth 1792, the defendant Leake in 
conſideration of 3501. granted to the plaintiff an annuity or 
yearly rent-charge of 50/7. to be iſſuing and payable out of the 
r2Qory of Kencott and the vicarage of Watliugton in the county of 
O+/45r, and out of the glebe lands tithes &c. to the ſame reſpec- 
tively belonging, for Leake's life, payable quarterly; and for better 
ſecuring the payment of the annuity Zeake by the ſame deed bar- 
gained and fold the ſaid rectory and vicarage and the glebe lands 
&c. to J. Moore and his executors for a term of years determin- 
able on Leake's death, upon truſt to permit Leake to take the rents 
and profits until the annuity ſhouid be in arrear for twenty-one 
days, and then by and out of the rents and proſits 6c. to pay the 
plaintiff the ſaid annuity. Leake alto covenanted with the plain- 
tiff to pay the annuity ; and by the ſame decd the other defendant, 
Jones, alſo covenanted with the plaintiff to pay the annuity on 
Leale's default. At the ſame time both the defendants executed 
a warrant of attorney, authoriſing Moore to enter up judgment 
againſt them at the ſuit of the plaintiff, in an action of debt for 
700]. for ſo much money borrowed; * which was given as a 
collateral ſecurity for payment of the ſaid annuity.” In the me- 
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1799. 

By ROU 

again 
Jon xsox. 


F Hur ſday, 
Nov. 28 1h. 


A grant of a 
reni-charge 
by a rector 

or vicar out 
of his bene- 
fce is void 
by it. 13 Elix. 
c. 20,—But 
if in ſuch a 
deed of grant, 
he alſo coves 
nant perſon- 
ally to pay 
the ſaid rent - 
charge or an- 
nuity, and 
give a war- 
rant of attor- 
ney to conſeſs 
judgment as 
a collateral 
ſecurity for 
payment of 
the annuity, 
this Court 
will not order 
the deeds to 
be delivered 
up to be can- 
celled.— If it 
be agreed by 
the grantor 
and grantee 
of an annuity 
that rhe for- 
mer ſhall pay 
the experces 
of the writ- 
ings, and he 
Immediately 
after receive 
ing the con- 
ſideration- 
money pay 
the fair 
charges of 
the writings 
outot that 


money, no notice need be taken of it in the memorial, but it may be there ſtated that the whole confidera- 


| tisn-money was paid to the grantor, 
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morial of the annuity the warrant of attorney and the deed: 
were correctly ſtared, except that no notice was therein taken 
of the covenant in the deed by the defendant Leale to pay the 
annuity, | 

In the affidavits in ſupport of the rule, it was ſtated that 
though the ſum of 3507. was paid by the plaintiff, a demand was 
at the ſame time made upon Zeake by one Neale, who appeared 
to be a clerk or agent of Moore the plaintiff's attorney, for 40 /. 
for law charges and procuration fees, which he { Leate) then paid 
out of the 350/. That an execution had been fince taken out 
for 1400/7. on the judgment ſigned by virtue of the warrant of 


attorney, 
It was admitted that there had been a miſtake in taking out 


execution for 1400/. inſtead of 7001. And in the affidavit in an- 


ſwer to tnis application, it appeared that it was originally agreed 
that Zeake ſhould pay the expence of the writings, in conſequence 
of which he had paid 191. 19s. to one Thomas on Moore's ac- 
count after receiving the whole conſideration- money from the 
plaintiff; and the deductions or payment of any other ſum was 
expreſsly denied. . 

The rule was obtained on two grounds; 1ſt, That the grant of 
the annuity out of benefices with cure of ſouls was void as well 
by the common and canon law as by the ſtatute r 3 Elix. c. 20. (a); 
and that all the inſtruments made to ſecure it were void; 2dly, 
That if it were not void on that account, it was void by the annuity 
act (5), becauie the conſideration was not truly ſtated in the me- 
mortal, 

Mingay now ſhewed cauſe againſt this rule. Even admitting that 
the grant of the annuity out of the profits of the livings is void 
by the ſtatute of Eligabelb, ſtill the covenant of the defendants, 
which is a perſonal covenant, to pay the annuity, 1s good, And at 
all events, the warrant of attorney is not affected by the invalidity 
of the deed, the conſideration of which, as appears by the warrant 
of attorney, was 7004. borrowed, Secondly ; the other ground of 


(a) Which enects that no leaſe of any | or with any profit out of the ſame to be 
benefice with cure ſhall endure any longer | yielded or taken hereafter to be made, other 
than while the leſſor ſhall be reſident and | than rents to be reſerved upon leaſes here» 
ſerving the cure of ſuch benefice, without | after to be made according to the meaning 
abſence above eighty days in any one year | of this act, ſh:l} be utterly void,” 

&c; and © that all chargings of ſuch bene- () 17 Gœo. 3. c. 26, 
Kces with cure hereaiter with any penſion | 


the 
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the application fails in fact; it appearing by the affidavits filed in 1799. 
anſwer to the rule that no part of the conſideration- money was 
deducted at the time of payment; and that the ſum that was againf 
aQually paid by the defendant, Zeake, 197. 19 s., was paid as the 
fair charge for the writings, it having been previouſly agreed that 
that expence ſhould be borne by him. In this reſpe& the pre- 
ſent caſe is diſtinguiſhable from that of the D. of Bolton v. Wil- 
liams (a); for there the whole conſideration- money was never 
paid to the grantor. | 

Gibbs and Plowaen in ſupport of the rule. Firft ; the grant of 
the rent-charge out of the livings is void by the common, the 
canon, and the ſtature, law. It is void by the common law ; this 
comes within the principle of thole caſes (5) in which it has been 
holden that the aſſignment of the half-pay of an officer of the 
army 1s void; the profits of livings being given for the dig- 
nity of the church, and for the decent ſupport of the incumbents. 
In Linw. 149. it appears that ſales and mortgages of henefices 
were prohibited by the canon law. And in Vaugh. 327. it is ſaid 1 
that “ a lawful canon is the law of the kingdom.“ But however ; 
the grant of this rent-charge may be affected either by the com- : 
mon or canon law, it is clearly void by the ſtat. 13 Eliz., which 1 | 
was ſcarcely denied even by the plaintiff's counſel. That ſtatute ex- 9 
tends to ſales, mortgages, and charges of every kind upon livings; 1 
therefore the profits of benefices cannot be charged or taken for : 
the payment of debts. Then if the grant of the rent-charge be in 
* utterly void,” according to the words of the ſtatute, the war- . 
rant of attorney which was given, not for any other conſideration, "| 
but as it is expreſsly ſtated in the memorial, © as a collateral ſe- 
curity for payment of the fard annuity,” is alſo void; and the 
Court will permit the defendants to take advantage of this objec- 1 
tion on a ſummary application, becauſe this is the only opportunity | 
they have to avoid the effect of the warrant of attorney. Then 
it is ſaid that the defendants' covenants in the deed may be 
enforced, becauſe they are perſonal covenants: but, in the firſt 
place, the ſame obſervation, that applied to the warrant of attorney, 
is alſo applicable to theſe; they are covenants to pay the /me 
annuity or rent-charge; and if the grant of the rent-charge be 


(a) 2 Fez. jun. 138; and 4 Bro, Ch. Ca. | Lidderdaaie v. The Dae of Montreſe, ante, 
310. | 4 vol 248; and Stone v. Lidacrdale, Anſti uth. Ws 
(4) Flariy v. Odlum, ante, 3 vol. 681 ; 333. 7 


itſelf 
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1799. itſelf void, the covenants to pay it muſt alſo be void. And in the 
1 next place, another objection applies to Leale's covenant ; no notice 
gains is taken of it in the memorial. It may be argued thus; that cove- 
Ae nant either does, or it does not, vary the ſecurity of the annuity : 
if it do not, then it is void within the ſtatute of Elisabeth as well 
as the grant itſelf; if the effect of it be to make that a good and 
perſonal ſecurity, which before was a void ſecurity, in that caſe 
alſo it is void within the annuity act, becauſe it is not regiſtered. 
Secondly, It ſeems now admitted that the ſum of 19/. 19s. was de- 
ducted out of the conſideration- money, or (which is equivalent) 
that it was returned the moment it was paid ; and therefore the in- 
ſtruments given for ſecuring the annuity are void under the fourth 
ſection of Rat. 17 Geo, 3. c. 26. Or if it be conſidered that, as by 
i the terms of the treaty, the grantor was to pay for the deeds, then this 
= ſam formed no part of the conſideration- money, and then the deeds 
are void by the firſt ſection of that act, becauſe the conſideration of 
granting the annuity is not truly ſtated. And the following caſes 
were referred to on this point; Fenner v. Evans, ante, 1 vol. 267; 
Broomhead v. Eyre, ante, 5 vol. 597; The D. of Bolton v. Williams, 
2 Ver. jun. 138, and 4 Bro. Ch. Caf. 310; and Kirkman v. Price, 
1 H. Bl. Rep. 309. 

Lord KENYON Ch. J. Many caſes have been cited, and the 
common, the canon, and the ſtatute, law has been reſorted to by the 
counſel for the defendants. But I think that none of the caſes cited 
are applicable to the preſent. The ground of deciſion in thoſe caſes, 
in which it was holden that the half-pay of officers in the army 
could not be aſſigned was that the officers have no fixed durable 
intereſt in it, as the clergy have in their benefices, but that it de- 
pends on the bounty of the Crown that allows them certain benefits 
to enable them to attend whenever their ſervices may be required. 
The canon law has been referred to, as if all the canons were part of 
the law of the land. But thoſe canons only that have already been 
incorporated into our law are conſidered as part of the law of Eng- 
land, Some of the canons indeed mentioned in Znwood have 
been ſo incorporated: but whether or not the canon, that has been 
cited from that book, has been received into our law may be known 
by referring to our ſtatutes. If the canon relied on were part of 
our law, all the diſabling and reſtraining ſtatutes were nugatory. 
That before the paſſing of thoſe ſtatutes there exiſted a power in 
eccleſiaſtical bodies to alienate the poſſeſſions of the church, and 


that there ſtills exiſts a power in them modified in the manner 
4 Preſcribed 
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preſcribed by thoſe ſtatutes, cannot be doubted; the prohibition on 1799. 
alienations by the clergy is therefore to be learnt from thoſe ſtatutes, 1 
I am not prepared to ſay that the ſtatute 13 £/:S. c. 20. may not NEW 
extend to this caſe: but I deny that the conſequence contended for 

follows, that therefore the preſent rule muſt be made abſolute. 

Even admitting that every thing that was done by the defendant 

( Leake) to charge or to affect the livings directly is abſolutely void, 

fill the defendants* argument on this point is not true in it's ex- 
tent: it was ſaid that in no caſe can the profits of 2» benefice be 
applicable to the payment of debts ; but if that were ſo, what is to 

become of all the proceſs de bonis eccleſiaſticis? Now in this caſe 

one of the defendants executed a deed, by which he granted an 

annuity or rent-charge out of certain benefices: this is not malum 

in ſe; there is nothing wrong in ſuch a tranſaction, except as far 

as it is prohibited by the ſtatute ; if indeed there had been any 

moral turpitude mixed in it, I would have followed it in all it's 
conſequences. But a deed that was intended to operate one way, p 
may operate another way, ut res magis valeat quam pereat, if 6 | 
honeſty requires it. Then why may not this deed, which was . 
intended to operate as a rent- charge upon the living, have effect 
As a perſonal ſecurity againſt the grantor, containing, as it does, 1 
a covenant to pay the annuity? A deed of feoffment may, if there Fl 
be no livery, operate as a covenant to ſtand ſeiſed to uſes; and ſo f 


in many other inſtances. I will not however give any judicial 


himſelf. And I ſhould object to any thing being done obliquely 
that ſuch a ſtatute prohibited being done directly. | i 
Hut in this caſe I cannot ſay that the letter of attorney is void. 
And that brings me to the remaining queſtion, which ariſes on the 
annuity act, whether or not the conſideration were truly ſet forth 
in the memorial? The objection to this part of the caſe would be | * 
{fortified by the various caſes alluded to, if they applied: but I think 
that they are diſtinguiſhable from the preſent caſe for the reaſon A 
given by the plaintiff's counſel, that here no part of the conſider- 9 
ation- money was withheld from the grantor. If any part of the con- * 
ſideration be kept back, under whatever colour, or if there be any 
improper concealment with a view of eluding the vigilance of thoſe 


Vol. Vil. 3 who 


opinion whether or not this deed be void by the ſtatute of £/:2abeth, i 
which certaiuly contains ſome very ſtrong expreſſions; the reaſon 9 
of making that act was, becauſe in former times the patron ſome- Fa | 
times preſented a needy incumbent, who, being content to take the i 
living on any terms, agreed to grant leaſes in favour of the patron ö 
a 
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1799, Who are to examine the tranſaction, the whole is void. But here 
— — all the conſideration- money was paid to the grantor, who, being 
again? indebted to the perſon who drew the writings for the expence of 
thoſe writings under a previous agreement, immediately paid the 
amount of the bill : it was a payment to his attorney under the pre- 
vious contract. There is nothing more unreaſonable in this than in 
his paying any other debt after receiving the conſideration- money 
for the annuity. It is objected alſo that the covenant in the deed to 
pay the annuity is not taken notice of in the memorial : but there 
is no occaſion to inſert in the memorial all the covenants in a deed, 
unleſs they modify the grant itſelf, as a covenant for redemption of 
the annuity : this is not required under the regifter acts for Mid- 
aleſex and Yorkſhire, On the whole, I cannot ſay that there has been 
any improper concealment in the tranſaction. Therefore I am 
glad to find that the judgment I am bound to give coincides with 
my wiſhes on this occaſion, and that the law and juſtice of the caſe 
meet in the ſame point. 
Per Curiam, Rule = abſolute. 


(a) There was another rule in this caſe, | being merely a miſtake, and it appearing 
calling on the plaintiff to ſhew cauſe why | by the affidavits that the plaintiff had not 
the execution ſhould not be ſet afide for irre. levied more than 7co/., the Court per- 
gularity, the execution being for 1400 * 4 mitted the plaintiff to amend the execution 
and the judgment only for 700/. But this | on payment of coſts, 


Murſday, Dovoras and Others againſt IxLAu. 
Nov. 28th. 


Writ ſued. yy ares on a former day obtained a rule, calling on the plaintiffs 
out by plain- to ſhew cauſe why the defendant ſhould not be diſcharged out 


tiffs as execu- 
_ -— 1 of cuſtody on filing common bail, on the ground of a variance be- 
claration by : a 0 0 a 

them in tween the writ of latitat and the declaration ; the writ having been 


their own 


right, held a ſued out by the plaintiffs, as executors of one Douglas, and they 


nunc va having afterwards declared for goods ſold and delivered by them, in 


diſchargin f f . 
pr — * their own right. And he referred to the caſe of 7. uring v. Jones (a), 


pre bag of where the Court recognized the practice of granting ſuch appli- 
c uitod / ON 4 me . . | . . , 
filiog com- cations in caſes where a plaintiff ſued out the writ in his own 


mon bail, 


name and afterwards declared as executor; which, though the 

converſe of this caſe in fact, ought in principle to govern it. 
Topping, who was now to have ſhewn caule, admitted that he 

could not diſtiuguiſh this caſe from the rule there laid down. And 
The Court, being of that opinion, made the 


| Rule abſolute. 
(a) Ante, 5 vel. 402, 
*g 
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Ripcs again// HARDCASTLR. 


e e on a former day in this term moved to quaſh the writ 
of privilege, which the defendant, an attorney of this Court, 
had ſued out, directed to the mayor 6c of London, commanding 


them to ſuperſede all further proſecution in a foreign attachment 


in the Mayor's court at the ſuit of the plaintiff, who was an attorney 


of the Court of Exchequer. This was moved on the authority of 


Turbill's caſe (a); where it was reſolved that an attorney ſhould 
not have his privilege againſt foreign attachments in London, 

Park now ſhewed caule ; ſaying that if the motion were granted 
it would in effect do away an attorney's privilege; becauſe the object 


of it was to compel the defendant to put in ſpecial bail; and that 


there were contradictory authorities on this ſubject (), which ſhould 
incline the Court to decide the caſe upon principle. And though 


privilege cannot be ſet up againſt privilege, yet that is only in caſes 
where the plaintiff ſues in his own court: but here the plaintiff 


has no privilege in the city of London. 

Per Curiam. The caſe in Saunders is directly in point againſt 
the allowance of the defendant's privilege. And the reaſon is given 
for it by Lord C. B. Gilbert in his hiſtory of The Common Pleas {c) ; 
who, after taking notice of the attorney's privilege, ſays, * But this 
is to be underſtood when the plaintiff can have the ſame remedy 
againſt the officer in his own court as in that where he ſues him ; for 
if money be attached in an attorney's hands by foreign attachment 
in the ſheriif's court in London, he ſhall not have his privilege, 
becauſe in this caſe the plaintiff would be remedileſs; for the foreign 
attachment is by the particular cuſtom of London, and does not lie 
at common law; ſo that if the attorney ſhould have his privilege, 
the plaintiff ſhould be without his redreſs.” 

Rule abſolute. 


(a) 1 Saund, 67, (6) Vid. Lodge's caſe, 2 Leon. 156. Dy. 287. 4. (c) 209. 
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An attorney 
ſhallnot have 
his privilege 
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reign attach- 
ments in 
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1799. 
—— 


Thur/days 
Now. 28th. 


A co-aflignee 
of a debt 
ariſing out of 
bills of ex- 
change in,his 
own poſſeſ- 
ſion may ſue 
in the name 
of the origi- 
nal creditor, 


and hold the 


defendant to 
bail on his 
ownafhdavit, 
ſwearing po- 
ſitively as to 
all the facts 
required 
which are 
within his 
own know- 
ledge, and to 
the beſt of 
his know- 
ledge and 
belief as to 
ſuch as are 


- within the 


knowledge 
of his prin- 
cipal and co- 


 efignees, 


CASES IN MICHAELMAS TERM 


W. CxxsswzEIL againſt Lovsri and Another. 


RULE was obtained, calling on the plaintiff to ſhew cauſe why 

the defendants ſhould not be diſcharged out of cuſtody on 
filing a common appearance, on the ground of the inſufficiency of 
the athdavit to hold to bail, which was as follows; © W. Redaway 
of &c maketh oath that T. and D. Lovell of &c. were at the time 
of the aſſignment hereinafter mentioned, as this deponent verily 
believes, juſtly and truly indebted unto one IV. Creſſicell in the ſum 
of 4820/7. os. 112. as indorſee of four ſeveral bills of exchange 
accepted by the ſaid defendants, as drawer of one other bill of ex- 
change accepted by the defendants, and as indorſee of a certain other 
bill of exchange drawn by the defendants on and accepted by one 
John Colin, the payment of which was refuſed by the acceptor. And 
the ſaid V. Redaroay further faith that the defendants being ſo in- 
debted to the ſaid W. Crefwell, he the ſaid JT. C. did on the 2d of 
Feb. 1799 duly aſhgn his intereſt in and title to the ſaid debt fo 
due on the ſaid bills to this deponent ; and which ſaid bills of ex- 
change are now in the cuſtody of this deponent as the attorney of 
the ſaid V. Creſſwell, And this deponent further faith that ſubſe- 
quent to ſuch aſſignment from the ſaid FT. C. to him this deponent 
he the deponent hath duly ſold and aſſigned two third parts or 
ſhares of his intereſt in the ſaid debt to F. Jenkins of &c. and 
Z. M. Hughes of &c. And this deponent further faith that he hath 
not received any part of the ſaid ſum of 4820/7. os. 117. due on 
the ſaid bills, nor have the ſaid V. Crefſwell, J. Jenkins, or 
T. M. Hughes, to the knowledge or belief of this deponent; and 
that the ſaid defendants are now juſtly and truly indebted unto this 
deponent and the ſaid J. Jenkins and T. M. Hughes as aſſignees as 
aforeſaid in the ſum of 4820. os. 11d. for the debts due on the 
ſaid bills of exchange &c.“ Concluding with negativing any tender 
to the deponent in bank- notes, or to the other parties intereſted to 


the beſt of his knowledge and belief. 
Beſt ſhewed cauſe againſt the rule; contending that an aſſignee 


could not and was not required to {wear with more certainty than 
to the beſt of his knowledge and belief in reſpect to thoſe facts 
which did not fall within his perſonal obſervation. Loveland v. 
2 Baſſet, 
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Baſſet, Tr. 16 Geo. 2. (a), STwayne aſſignee of a bankrupt, and 1799. 


two others, v. Crammore (b); in which laſt it was holden ſufficient FOE on 
RESSWELL 


for one of the plaintiffs, who was only an aſſignee, to make the again/ 


LovELL. 


affidavit to hold to bail, though the 'others could have ſworn 
poſitively. In this caſe Redaway, who is the real plaintiff, bas 
{ſworn poſitively to the material facts; namely, the aſſignment of 
the debt from Cref/well to him, his own poſſeſſion of the bills, 
and to his not having received any part of the money due 
thereon. | | 

Mingay and Lawes in ſupport of the rule. Admitting Red- 
away to ſtand in the ſituation of an aſſignee, ſtill the affidavit 
is not poſitive to any debt being due to any perſon, even to the 
beſt of Redaway's belief; but it is argumentative and inconcluſive. 
He ſwears to the bills being in his hands as the attorney of 
Creſſwell; therefore Creſſwell himſelf ought to have made a po- 
ſitive affidavit ; or at leaſt Fenkins and Hugbes ought to have 
Joined in the affidavit. For non conſtat but that one of them may 
have received the money, or that a tender in bank-notes may have 
been made to one of them, which would be ſufficient. But, ſecondly, 
if the affidavit were ſufficient as to Redaway's intereſt, he ought not 
to have holden the defendants to bail for more than the ſum he 
ſwears to be due to himſelf; for at leaſt as to the reſidue there 
ought to have been the affidavits of his co-aſſignees, ſwearing 
poſitively to the ſame facts to which he has ſworn ; namely, as to 
their not having received payment of the debt, and negativing 
any tender of it in bank-notes. 

Lord KENYoN Ch. J. It is enough that the perſon who is 
beneficially intereſted in theſe notes, and in whoſe poſſeſſion they 
now are, {wears poſitively as to thoſe facts within his own 1 
knowledge, and to the beſt of his belief as to the reſt. He has no 4 
compulſory power over the others to make them join in the 9 
affidavit; and if we refuſed to allow this, the real plaintiff 0 
would be without remedy in this caſe. Nor is there any hard- 
ſhip on the defendants, for they cannot be holden to bail a 
ſecond time on thele bills. The caſes cited apply particularly to a ta 
caſe ſo circumſtanced as the preſent. And though affidavits ta Y 
hold to bail muſt in general be politive, yet the Courts from the 6 f 


(a) Cited in 1 Vi. 232. (5) Ante, 4 vol. 176, 


Vol. VIII. 4 neceſſity 
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1799. 
— — 
- CRESSWELL 


againſt 
LoveLL. 


CASES IN MICHAELMAS TERM. 


neceſſity of the thing have relaxed the rule in the inſtances of 
aſſignees of bankrupts and executors, who are only required to 
ſwear to the beſt of their belief. The Court however did not ſay 
that thoſe exceptions were the ne plus ultra; but being founded 
upon principle, other caſes ſtanding in pari ratione, and requiring 
the ſame relaxation of the general rule, muſt be governed by the 
And that applies to the preſent inſtance. 


ſame principle. | 
Rule diſcharged. 


Per Curiam, 


END OF MICHAELMAS TERM. 


8 


8 


ARGUED and DETERMINED 


| IN THE 
Court of KING?*s BENCH, 
IN 
Hilary Term, 


In the Fortieth Year of the Reign of GEORGE III. 


— —_— 


T. the laſt long Vacation (a) ſeveral changes took place on the 


bench and at the bar. 


On the death of Eyre Lord Ch. J. of the Court of Common Pleas, 


Sir John Scott, his Majeſty's Attorney General, was appointed to 
ſucceed him, and was created a Peer of Great Britain by the title 
of Baron Eldon of Eldon in the county of Durbam. His Lordſhip 
was alſo ſworn a member of his Majeſty's moſt honourable Privy 


Council. The motto on the rings, on being called to the degree 
of Serjeant at Law, was © Rege incolumi mens omnibus una.” 

Mr. Chambre, of the honourable Society of Gray's Inn, was ap- 
pointed one of the Barons of the Court of Exchequer on the 
reſignation of Mr. Baron Perry. 
of Serjeant at Law (5) preparatory to his going on the bench, he 


gave rings with this motto, Majorum inſtituta tneri” 


(a) Owing to a miſtake theſe promotions 
were not mentioned in the Reports of laſt 
Michaelmas Term. 

(5) As Mr. Baron Perryn reſigned in the 
Vacation, juſt before the Summer circuit, 


an act of parliament, 39 Geo. 3. c. 67., was | 


paſſed, authorizing his Majeſty to cauſe a 
. writ to be iſſued out of Chancery any time 
before Michaelmas Term, returnable imme- 
diately, in the ſaid court, for the purpoſe of 
calling to the dignity of a Serjeant at Law 
ſuch perſon, being a Barriſter, as his Majeſty 


Vor. VIII. 


L 


þ 


| 


On being called to the degree 


ſhould think fit; and to grant to ſuch perſon 
the office of one of the Barons of the Courr 
of his Majeſty's Exchequer, Sc. 

Lord Ch. J. Eyre dying ſoon afterwards, 
a general act, 39 Geo. 3. c. 113. was paſſed, 
authoriſing his Majeſty at any time when a 
vacancy on the bench happens during the 
Vacation to call any Barriſter to the degree 
of Serjeant in the ſame manner, and to ap- 
point ſuch perſon to the bench; under which 


act Lord Eldon was called and appointed. 


| 
| 
| 


4 
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1800. 
— — 


Saturday, 
Jan. 25th. 


The bail have 
eight days, in 
which to 
render the 
principal, 
from the re- 
turn of that 
writ on which 
there is an 
effetual pro- 
creding a- 
gainſt chem. 
— Therefore 
where the 


plaintiff ſued 


the bail on 
their recog- 
nizance, who 
did not ren- 
der the prin- 
cipal within 
eight days, 
and then the 
plaintiff 
died, and his 
executors 
brought ano- 
ther action 
againſt the 
bail, it was 
ruled that 
the bail had 
eight days 
from the re- 
turn of the 


proceſs in the 


ſecond ac- 
tion, in 
which to 
render the 
principal, 


: ſame circumitances. 


CASES IN HILARY' TERM 
Sir John Mitford, his Majeſty's Solicitor General, was appoint- 
ed Attorney General, in the room of Lord Eldor. 


Mr. Grant, the Chief Juſtice of Chefter, was appointed Solicitor 


General, and was knighted. 
Mr. Mansfield ſucceeded Mr. Grant as Chief Juſtice of Cheer. 


Mr. Park was appointed one of his ene counſel learned in 


the law. 


In this Term Milliam Draper Beſt Eſa. of the Middle Temple, 
Barriſter at Law, was called to the degree of Serjeant at Law; the 
motto on his rings was © Libertas in legibus.” 


WILXINsoN and Others Executors of W:txiNnsoN 
againſt Vass, one of the Bail of CaurzELI. 


2 teſtaron, having recovered a judgment againſt Campbell in 

Jamaica, brought an action of debt on that judgment in 
this court, to which Campbell put in bail; the teſtator recovered a 
judgment, and ſued out a ca. fa. againſt Campbell, returnable on 
the Morrow of the Aſcenſion in the laſt year, to which there was a 
return non eſt inventus. On the 16th of May laſt Wilkinſon (the 
teſtator) brought an action of debt againſt this defendant on his 
reco*nizance as one of Campbell's bail: the latitat, which was 
returnable the 24th of May, was ſerved on the 17th of May. 
The time of Campbel/'s ſurrendering ſo as to exonerate his bail 
expired on the 1ſt of June laſt, being eight days from the return 
of the latitat; but he did not ſurrender himſelf within that time. 
In Trinity Term laſt a declaration was filed againſt Voſs by Wilkin- 
ſon, (the teſtator,) to which Yaſs pleaded nil debet ; the plaintiff 
demurred to this plea, and the demurrer book was made up, and a 
rule was obtained for arguing the demurrer in the ſame term: but 


before argument, on the 24th of June laſt, Wilkinſon (the teſtator) 


died. On the 18th of November Campbell ſurrendered in diſcharge 
of his bail, and gave due notice of it to the plaintiff*s-attorney. 
On the 19th of November laſt the plaintiffs (the executors) ſued out 
another latitat againſt Va/s, and a declaration has been ſince filed. 
Then Yaſs obtained a rule (a), calling on the plaintiffs to ſhew 
cauſe why the eee 4 in that action ſhould not be Rayed, on 


(a) There was another ruls in the aQion againſt Zeckford the other bail, under the 


the 


the ground that the defendant in the original ſuit had ſurrendered 1800, 'M 
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| 


within the time allowed by the practice of the Court, namely, before W fi 
the expiration of eight days from the return of the writ in this azain/ 1 
ſuit, which was the effectual proceeding againſt the bail. The TO 9 
rule was obtained on the authority of Hoare v. Mingay (a), and 1 
Medowſeroft v. Sutton (6). In the former of thoſe caſes the plain- 1 ö 


tiff firſt ſued the bail in the wrong court in C. B. and being 
obliged to begin another action in this court the original defendant 
ſurrendered within the time, computing the time from the ſecond, 
not the firſt, action; and the Court held the render to be good, 
„ it being before the return of the proceſs in this ſuit.” In the 
other caſe in C. B. the bail, having been ſued on his recogni- 
zance, died before the quarto die poſt, and another ſuit being 
commenced againſt his executors, it was holden that a ſurrender of 
the original defendant within the quarto die poſt in that ſuit was 
ſufficient to exonerate the bail, the Court ſaying that the rule 
eſtabliſhed in the preceding caſe was © that if the principal be 
ſurrendered within four days after the return of that writ in 
which there is an effectual proceeding, it is ſufficient.” 
The counſel in ſhewing caule (c) againſt this rule, after obſerv- 
ing that the allowance of eight days in which to ſurrender the 
principal was merely an indulgence to the bail, for that before the 
rule Tr. 1 Ann. B. R. (d) they were fixed if the defendant were 
not rendered before the return of the ca. ſa., inſiſted that as the 
bail had once had the benefit of the rule of Tr. 1 Ann. they 
were not entitled to the ſame indulgence a ſecond time. That in 
point of reaſon, and on the rule of Court, the bail were not 
entitled to the indulgence prayed for; and that this application 
was not warranted by either of the two caſes relied upon. That 
the bail never had the benefit of the eight days' rule in either of i 
thoſe caſes after the return of any available proceſs. That in the i 
firſt of them the action was improperly commenced ; and that in b 
the other the action was begun againſt the bail before the time 
- which was allowed to him to render the principal; but that here, 
the firſt action having been regularly commenced, the bail had 


had the benefit of the rule of Ann. | 
Cur. adv. vult. wu 
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(a) 2 Str. 915. he ſhall have liberty to ſurrender the de- G | 
(6) Bo. & Pul. 61. ſendant in diſcharge of his bail “ by the ; 
(e) This caſe was argued in laſt Michael- | ſpace of eight entire days in full term next ta | 
mas Term. after the return of the writ cf latitat or other 115 
(4) By that role it is ordered that if the | proceſs ſued out againſt ſuch bail” &c. 1 


bail be impleaded upon the recognizance, | | 
| Lord 


* 


424 CASES IN HILARY TERM 


1800. Lord Kenyon Ch. J. now delivered the opinion of the Court, 

55. as follows. We have conſidered this caſe again and again, and 

gains have looked into the authorities cited, particularly that in the 
Vass, | a 15 . 

| Court of Common Pleas. In point of reaſon we were a little 

ſtaggered at firſt with the claim made by the bail to have the in- 

dulgence under the rule of Court, Tr. 1 Ann., at two different. 

times: but we think that the words of that rule made in favor of 

the bail are too ſtrong to be got over, and that it is better to abide 

by the words of the rule than to introduce nice diſtinctions in each 

particular caſe. We are therefore of opinion that the bail had 

eight days in this ſecond action in which to render the principal: 

and as the principal ſurrendered himſelf before the expiration of 


that time, the prefent rnle muſt be made abfolute to ſtay all further 


proceedings againſt the bail, 
It was then ſuggeſted at the bar that the caſe of Meddowſcroft 


V. Sutton cited from the Common Pleas was not determined on the 
rule of this Court Tr. 1 Ann., but on a rule M. 1654, B. C., 


and on the practice founded on that rule: on which 
Lord KENVON Ch. J. ſaid, We do not decide this caſe on the 


authority of that caſe, but on the words of the rule of this court, 
Zr. 1 Ann. And this is not the only inſtance in which the law 
grants an indulgence in conſequence of the death of one of the 
parties; for where a teſtator commences an action in due time and 
dies, his executor to ſave the ſtatute of limitations may renew the 
action within a year after the teſtator's death in nature of journeys' 


accounts (a). 


Per Curiam, Rule abſolute. 


(a) Vid. 1 Latw, 260; Fitzg. 172. 290; 2 Str. ob. 


"lege th BROWN again CoueroN. 


The Stat 1 was an action of debt againſt the defendant as ſheriff of the 
3 county of Southampton for the eſcape of B. Long a priſoner in 


C. 112, au- 
tho iſed the N 3 1 p 5 
. the cuſtody of the defendant in execution at the ſuit of the plaintiff 


peace ** at on a judgment of this Court for 315/. The defendant pleaded nil 


the firſt or 
ſecond Ge- debet; and on the trial before Mr. B. Perryn at the Winchefler 


| Quor- 
dn Sede o Lent Aſſizes 1798 a verdict was found for the plaintiff with 1 5. 


General Seſ- 
fion to be holden after the paſſing of the act, or ſome adjournment thereof” to diſcharge inſolvent debtors 


under certain circumſtances: Toe juſtices in S. at an adjourned Seſſion, held juſt after the act paſſed, 

the adjournment being of a Seſſion holden before the act paſſed; ordered the keeper of the ſheriff's priſon 
10 diſcharge an inſolvent. Held 1ſt, That the adjourned Seſſion had no juriſdiction; 2dly, That the 
officer was not juſtified in obeying the order of Seſſion; 3dly, That the ſheriff was anſwerable in damages 
to the plaintiff, at whoſe ſuit the inſolvent was in cultody, for the act of the gaoler in diſcharging the in- 


. ſolvent, 


damages 


IN THE FORTIETH YEAR OF GEORGE III. 


damages, ſubject to the opinion of this Court on the following 
caſe. 100 


On the 15th of Aaguſt 1797 B. Long being then regularly in tlie 


defendant's cuſtody as ſheriff in execution, in the manner ſtated in the 


declaration, having been in cuſtody on the ſaid execution on the iſt 
of January 1797, and not being charged with any debts or ſums 
of money exceeding in the whole the ſum of 1200/., gave the 
regular notice in the London Gazette and alſo in the Newſpapers 


publiſhed in Hampſhire of his intention to take the benefit of the 
inſolvent act 37 Geo. 3. c. 112. at the next General Quarter 
Seſſion or general Seſſion of the peace to be holden in and 
for the ſaid county &c, or any adjournment of any General or 
General Quarter Seſſion of the peace which ſhould happen next 
after twenty-one days from the publication of the firſt notice &c. 
On the 19th of Augu/f 1797 F. V. Swanton Clerk one of the 
juſtices of the peace for the county of Southampton, in conſequence 
of the petition of B. Long, iſſued his warrant directed“ To John 


\ White keeper cf his Majeſty's gaol or ſheriff's ward at Winche/ter 


in and for the county of Southampton,” requiring him to bring and 


convey the body of B. Long before his Majeſty's juſtices of the 


. 


peace at the next adjournment of the General Quarter Seſſion of 
the peace to be holden at the Fleur: de-Luce Inn Winchefter in and 
for the county of Southampton on Saturday the 16th of September 
1797 &c. in order that he might apply for and take the benefit 
of the ſtat. 37 Geo. 3. c. 112; in purſuance of which warrant the 
keeper accordingly carried Long before the adjourned Seſſion 
holden on Saturday the 16th of September 1797, when, the keeper 
having delivered in and ſubſcribed and ſworn to a liſt of the pri- 
ſoners in his actual cuſtody on the 1ſt of January 1797, a copy 
of which liſt had been afhxed by him in ſome conſpicuous place 
in and at the moſt frequented and uſual gate of the priſon ten days 
before the 16th of September, the inſertion of the notices having 
been proved, and Zong having delivered in a ſchedule of his real and. 
perſonal eſtate and taken the oath preſcribed by the aQ, an order 
was made by the Court at ſuch adjourned Seſſion for his dif- 
charge, and he was in conſequence diſcharged out of cuſtody, no 
part of the ſaid damages having been then or ſince paid, or the 
ſaid B. Long at any time ſince retaken. The order appeared on 
the face of it to have been made at © the General Quarter Seſſion 
of the peace &c holden by adjournment at the Fleur-de-Luce Inn 
Wincheſter in and for the county of Southampten on Saturday the 
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16th of September in the 37th year &c.“ The ſaid adjourned 
Seſſion was not an adjournment of any Seſſion commenced after 
the paſſing of the ac, but of a Seihon originally holden on the 10th 
of July adjourned by two magiſtrates to the 24th, and from thence 
continued by ſubſequent adjournments until the 16th of September. 
The firſt original Seſſion holden after the tc of the act was on 


the 2d of October 1797. 
This caſe was twice argued, the ſirſt time in Trinity Term 


1795 by N. Scott for the plaintiff and Burrougò for the defendant, 
and again on this day by Gaſelee for the former and Dallas for the 
latter. 

Argumenls for the plaintiff, F rſt; The order made at the 
adjourned Seſſion on the 16th of September 1797 for diſcharging 


Long out of cuſtody was a nullity, the juſtices at that Seffion not. 


having any juriſdidion to make ſuch order. Secondly; The 
ſheriff is liable in this action for an eſcape, his agent or ſervant 
(the gaoler) having diſcharged Long out of cuſtody without any 
authority. Firſt, It appears from every part of the ſtat. 37 Geo. 3. 
c. 112 (a), under which the order in queſtion was made, that the 
juriſdiction given to the juſtices at Seſſion to diſcharge inſolvent 
debtors was expreſsly confined to © the firſt or ſecond General 
Quarter Seſſion or General Seſſion to be holden after the paſſing of 
that act, or ſome adjournment thereof,” that is, © at ſome adjourn- 
ment of ſuch firſt. or ſecond Seſſion commencing after the act:“ but 
this order was made at an adjournment of a Seſſion holden before 
the act paſſed. Therefore the juſtices at this adjourned Seſſion 
not having any juriſdicton over the ſubject, their order was a 
nullity; and conſequently no one, not even the officers of the 
court, can juſtify acting under it. In an anonymous caſe Sali. 
273. it was holden that a diſcharge of an inſolvent debtor by a | 
Court not having juriſdiction was illegal and void. In the caſe of 
The Marſhalſea, 10 Co. 76. a. a difference was taken when a 
Court has juriſdiction of the cauſe and proceeds inverſo ordine or 
erroneouſly, there no action lies againſt the party who ſues or the 
officer or miniſter of the court who executes the precept or proceſs 


5 ourt; but when the Court has not juriſdiction of the 


cauſe, there the whole proceeding is coram non judice, and 


actions will lie againſt them without any regard of the precept or 


proceſs.” This reſolution is warranted by ſeveral caſes there 


(a) Sec. 1, 2, 3. 5. 10, 71. 37. 
| referred 
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referred to; and upon the authority of them many ſubſequent 
determinations have been given. MNicholls v. Walker, Cro. Car. 
395; Hill v. Bateman, 1 Str. 711; Shergold v. Holloway, 2 Sir. 
1002; and Perkin v. Proctor, 2 Wil}. 382. And though in Smith 
v. Bouchier, 2 Str. 994. it is ſaid that the oſticers would be juſtified 
though the judge who had no juriſdiction would not, the editor 
adds a quære to this, referring to Cunn. 127., where Lord Hard- 
ic le, in delivering the ſinal judgment of the Court, expreſſed a 
contrary opinion, and to Perliu v. Proctor, 2 Wi. 38 5., where 
the principle eſtabliſhed in the Aar/balſea caſe was adopted. But 
even if the Court ſhould be of opinion that the order made at the 
adjourned Seſſion for diſcharging Long was a juſtiſication to the 
officer, ſtill the defendant is liable, becauſe before that order was 
made the officer had been guilty of an eſcape, in carrying the 
priſoner to the adjourned Seſſion under the warrant of a magiſtrate 
who had no authority to iffue it. Secondly; The gaoler having 
diſcharged Zong out of cyſtody without any legal authority, the 
ſheriff is anſwerable for his acc. The gaoler is but the ſervant of 
the ſheriff, and therefore the latter is anſwerable civiliter for the 
acts of the former. It was formerly doubted indeed not whether 
ſuch an action could be brought againſt the ſheriff, but whether it 
nuſt not be brought againſt him. Pamewright v. Griffiths, 
{lardr. 29; and Plummer v. Whitchcott, 2 Lev. 158. But it never 
was doubted but that the ſheriff is anſwerable in ſuch caſes. And 
this general rule was recognized in a late caſe, Woodgate v. Knatch= 
bull (a), where it was holden that the ſheriff was liable in an 
action for treble damages under the ſtat. 29 Elig. c. 4. for the 
act of his officer, in taking greater fees than are allowed by that 
ſtatute. . | | 
Arguments {or the defenaant. PFirſt; It is not neceſſary to 
ſhew that the proccedings at the adjourned Seſſion, under which 
the gaoler ated, were ſtrictly regular; for unleſs the proceedings 
were a nuliity as being coram non judice, the officer who obeyed 
the order is juſtified. Now the juſtices at the Seſſion had a 
general juriſdiction over the ſubject-matter. The whole juriſ- 
diction is veſted in the juſtices aſſembled at Seſſions; the mention 
of the ſirſt and ſecond Seſſions aſter the act is merely to point out 
at what time that juriſdiction is to be exerciſed; and if the juſtices 
at this Seſſicn have not followed the directions of the act, it is 


4a) Ante, 2 vol. 148. 


8 merely 
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merely an improper exerciſe of their juriſdiction. The diſtindion 
7 taken in the Mar/hal/ea caſe, and now relied upon by the plaintiff, 
gal, Yhews that if the Court had juriſdiction of the cauſe, though they 
ens erroneoully, the officer who executes the proceſs is juſtified, 
Here no objection can be made to the place where the juſtices 

exerciſed their juriſdiction, for it was in the proper county; nor 

to the perſons over whom it was exerciſed, or the fleck. matter, 

becauſe the perſon diſcharged was an inſolvent debtor, and the 

cauſe of diſcharge is within the words of the act of parhament ; 

nor to the perſons exerciſing the juriſdiction, becauſe authority is 

expreſsly given to the juſtices afſembled at Seſſions; and the 

only objection is 7% 7he time when the juriſdiction was exerciſed ; 

but this, though improperly exerciſed in that reſpect does not 

render the proceeding itſelf a nullity. Beſides the juſtices had 
authority to hold a General Seſſion at the very time when this 
proceeding was had ; and no blame can be imputed to the ſheriff 

if they have erroneoully exerciſed their authority in a court im- 

properly ſtiled, when in another court properly fled the ſame 

perſons might at the ſame time have exerciſed this authority 

legally. It is to be obſerved that the act ſpeciſies no time for 
exerciſing this juriſdiction ; and if they had general juriſdiction, 

then by the authority of the caſe of the Marſbalſca the officer is 

juſtified. But even if the juſtices had no juriſdiction to make the 

order in queſtion, the officer is juſtified in obeying it. The officer 

ated merely miniſterially ; and it would be attended with miſ- 

chievous conſequences, if in each particular cafe ſuch an officer 

were to exerciſe his judgment whether he would obey an order of 

Seſſions. In Smith v. Dr. Bouchier (a), where the Court had no 

4 juriſdiction, it was ſaid © The officer and gaoler might have been 
| excuſed if they had juſtiſied without the plaintiff.” And this very 
point was expreſsly decided in Orvy v. Hales, 1 Ld. Raym. 3., 
where © it was adjudged that if the juſtices of the Quarter Seſſions 
make an order by virtue of 2 W. & M. c. 15. for the diſcharge 
of poor priſoners, which order 1s not warranted by the ſtatute, 
(as if the priſoner were in execution for more than 100/7.,) and 


the ſheriff diſcharged the priſoner accordingly, he ſhall not be 
And though a quzre is added at the end of 


liable to an eſcape.” 
the caſe by the reporter, the caſe itſelf is recognized as law in 


4 Med. 353. Secondly, But if the plaintiff can maintain an 


(a) 2 Stra. goa. 
action 


5 
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action againſt any perſon for this eſcape, he ſhould have ſued the 
gaoler, not the ſheriff, Though it be true in general that the 
ſheriff is reſponſible for the act of the gaoler, the reaſon on which 


that rule is founded, namely, that the principal has the control 
over the agent, does not apply to this caſe, becauſe in this inſtance 
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the legiſlature have recognized the gaoler as well as the ſheriff, and 


made him immediately reſponſible for every thing done by him 


under this act of parliament. The fifth ſe&ion authorizes a 


magiſtrate to iſſue his warrant to the ſheriff or gaoler; Sect. 11. 
authoriſes the Seſſions to order the ſheriff or gaoler to diſcharge 


the inſolvent. In this inſtance the order is directed not merely to 


the gaoler generally, but to the gaoler by name, © To F. White 


keeper of his Majeſty's gaol or ſheriff's ward at Wincheſter.” 


The gaoler therefore is the perſon who has permitted this eſcape; it 
was his immediate act; and he only is liable to the plaintiff, there 
being no privity in this caſe between the ſheriff and the gaoler. 
Arguments in reply —On the firſt point, the defendant is obliged 
to aſſume one thing in the argument, which cannot be granted, 
namely, that the juſtices at Seſſions had a general juriſdiction over 
the ſubject. By their commiſſion they have no ſuch juriſdiction: 
by that they can only hear and determine offences againſt the 
peace. 2 Hawk, l. ii. c. 8. , 27. 30. And though a juriſdiction 
is given by this act to the juſtices who may be aſſembled at a par- 


ticular Seſſion, the order in queſtion was made before the time 


arrived when ſuch a Seffion was holden; and conſequently the 


juſtices at this adjourned Seſſion had no other juriſdiction than any 


other individuals. The objection is not merely that the juſtices, 


having a juriſdiction, exereiſed it at an improper time, but that at 


this adjourned Seſſion holden at the time when the order in 


queſtion was made they had no juriſdiction over this ſubje&. 


This is like one of the caſes put in 10 Co. 76. 67 80 where the 
ſheriff, who is preſcribed by the lord to hold his turn within the 
month after Michae!mas, holds his turn after the month, and takes 


an indictment of robbery at the ſame turn, and the indictment is 


by certiorari removed into the King's Bench, by the advice of all 
the juſtices the party ſo indicted was diſcharged, becauſe the in- 
dictment was utterly void and corafn non judice, foraſmuch as at 
that time the ſheriff had not authogity to hold the court.” Then 
if the adjourned Seſſion had no juriſdiftion, the caſes before cited 
ſhew that the officer 1s not juſtifiable ; and though the contrary is 
ſaid to have been ruled in Orly v. Zales, it may be obſerved that 
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1800. the note of that caſe was not taken by Lord Raymond (a) himſelf, 
7 and that all the other authorities are againſt it. The argument on 
again: the ſecond point alſo proceeds on a ſuppoſition that the act of the 
Ec gaoler wag, done under the ſtatute: if the ſtatute applied to this 
caſe, the anſwer to that argument would be, that the direction of 
the warrant “ To the keeper of the ſheriff's ward Sc“ ſhews that 
the act was done by the deputy. of the ſheriff, as ſuch : but as that 
ſtatute does not apply to, or authoriſe, the order that was made for 
| diſcharging the inſolvent, this cannot be diſtinguiſhed from the 
| ordinary caſe where the gaoler permits a priſoner to eſcape, in 
which caſe it is clear according to all the authorities that the ſheriff 
is reſponſible. 

Locd Kenyon Ch. J. - Conſidering that this action was brought 
againſt a perſon on whom a burdenſome office had been impoſed 
without his concurrence for an act done by his ſervant without 
his perſonal knowledge, and which act the ſervant thought he was 
bound to do in obedience to an order of Seſſions, made by a Court 
(as he imagined) having competent juriſdiction, we thought that it 
was a hard action, and that an appeal to the wiſdom of the legiſ- 
lature by the defendant for an indemnity would not be made in vain. 
We knew that in a variety of inſtances ſuch applications had been 
made by perſons at leaſt as negligent and culpable as this defendant; 
and made with effect. We knew that not many years ago when a 
noble Lord () had voted in parliament before he had taken the oaths, 
thelegiſlature anxiouſly ſtepped forward to ſecure him from thepenal- 
2 ties of the law, by paſſing an act of indemnity. We knew alſo that 

in the very ſame ſeſſion (c) of parliament when this (4) application 

was made the legiſlature granted an indemnity to a great body 

of perſons, (the tanners,) who had knowingly violated the laws of 

their country, in buying rough hides contrary to the ſtat. 2 Fac. 1. 

c. 22. There was alſo another rcaſon that induced us to delay 

; giving judgment for the plaintiff when this caſe was firſt argued, a 
| caſe having been cited from 1 Ld. Raym. 3. on behalf of the 
3 defendant, which, if it were law, would warrant a judgment in 
favour of the defendant. The application to parliament however 


(a) Lord Kenyen obſerved that this was a (e) 39 Geo. 3. c. 54. 
note of Mr. Place, whoſe authority was equal (4) Between the firſt and ſecond argu- 
to that of Lord Raymond; that he was reputed ] ments of this cafe a bill was brought into 
to be the author of Wat/on's Clergyman's Law, the Houſe of Lords, to indemnify the ſnheriff, 
and was conſidered as a lawyer of great | and it had the approbation of the Judges, 
eminence. on a reference to them: but it did not pals 
(4) The Marquis of Lanſdocon. Vid. ftat. | into a law, 
37 Geo. 3. c. 22. private act. | 


* 


having 
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having been ineffectual, it is now our duty to diſpoſe of the caſe. 
I confeſs that I wiſh I could have decided it in favor of the de- 
fendant, for the - reaſons before given: but no ſuch wiſh will 
| induce me to decide contrary to law; and after the beſt conſider- 
ation that I have been able to give to this caſe I find myſelf 
reluctantly bound to give judgment for the plaintiff, Though the 
caſe has been ably argued on behalf of the defendant, I cannot 
aſſent to one of the propoſitions that his counſel wiſhed to eſtabliſh, 
namely, that the juſtices at the Seſſions had a general juriſdiction 
over the queſtion ; that certainly is not true. Under the general 
commiſſion of the peace no juriſdiction of this kind is given to 
them: this act of parliament indeed. has given a juriſdiction to 
certain juſtices, which might have been given to perſons of any 
other deſcription ; the juriſdiction is given to the juſtices of the 
peace, when aſſembled * at their firſt or ſecond General Quarter 


Seſſion or General Seſſion of the peace to be holden after the 


paſſing of the act, or at ſome adjournment thereof.” But the 
Court, at which the order for diſcharging the priſoner was made, 
was neither the firſt or ſecond General Quarter Seſſion or General 
Seflion holden after the act paſſed, or an adjournment of ſuch 
Seſſion. If this had been at a General Seſſion holden after the 
paſſing of the act, the ſheriff would have been indemnified in 
obeying this order: but the ſtile of this Court is againſt him; it 
is © at the General Quarter Seſſion of the peace holden by ad- 


journment on the 16th of September 1797; and this appears to 


have been an adjournment of a Seſſion holden before the act 
paſſed. This adjourned Seſſion therefore had no juriſdiction over 
the queſtion. Then it was argued that what was done by the keeper 
was done by him in his own individual character, not as the ſer- 
vant of the ſheriff, and that the ſheriff is not anſwerable for it: 
but I cannot ſubſcribe to that doctrine. In deciding this caſe we 
muſt take care that we do not break through any rule of law; and 
the general rule, reſpondeat ſuperior, applies to this caſe. As this 
was an eſcape permitted by the gaoler, the ſheriff is reſponſible for 
it. With regard to the caſe in 1 Ld. Raym. 3., relied upon by the 
defendant's counſel; though it is alſo alluded to in 4 Mod. 353, 
it is directly againſt the Mar/hal/za Caſc and the current of autho- 
rities founded upon that, and therefore it cannot be conſidered as 
law. On the whole then I am of opinion that the adjourned 
Seſſion that liberated this priſoner had no authority to make the 


order, and that the defendant, (the ſheriff,) whoſe ſervant diſ- 


charged 
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charged the priſoner, is anſwerable to the plaintiff in this 
action. | | 
GRrosz J. The queſtions in this caſe are, 1ſt, Whether or not 
the officer, acting under the order of a Court not having juriſ- 
diction, be reſponſible; and 2dly, Whether or not the juſtices, 
aſſembled as they were at an adjournment of a former Seſſion, had 
any juriſdiction in this caſe. The firſt is, I think, a queſtion not 
now ta be diſputed, that point having been ſettled in the caſe in 
10 Cole, The Marſbalſea Caſe, which has been conſidered as the 
fundamental law on this ſubject ever ſince, I take it therefore to 
be a clear propoſition that if a Court, not having juriſdiction, 
order an officer to do an act, and the officer obey the order, he is 
not juſtified, I confeſs I was ſurpriſed when the caſe from 
1 Ld. Raym. 3. was cited; becauſe, if it were law, it would over- 
turn the Marſbalſca Cafe and all the other authorities on the ſub- 
ject. It is ſaid to be a note taken by Mr. Place, whoſe notes in 
general are very accurate; the caſe is faid to have heen determined 
in the Court of Common Pleas when Treby Ch. J. prefided there, 
and therefore it deſerved conſiderable attention before we declared 
it not to be law: but after attentively conſidering this together 
with the other caſes, I think it is not of ſufficient weight to 
overturn them, and it certainly cannot be reconciled with them. 
Therefore I agree with the doctrine laid down in 10 Coke, that an 
officer is not juſtiſied who acts in obedience to a Court that has no 
Juriſdiction. The next queſtion is whether or not the perſons who 


| ſet at this adjourned Seſſion formed a court having juriſdiction 


over the ſubject? on reading the words of the act of parliament I - 
am of opinion that they did not. The words, “ firſt or ſecond 
General Quarter Seſſion or General Seſſion to be holden after the 
paſſing of the act, or ſome adjournment thereof,” mean an original 
Court of Seſſion holden after the paſſing of the act, or an adjourn- 
ment of ſuch a Seſſion, and not an adjournment, holden after the 


act, of ſome Seſſion preceding it. This adjourned Seſſion was 
neither an original Seſſion holden after the act paſſed, or an ad- 


journment of any ſuch Seſſion, and therefore that Court had no 
juriſdiction. Then it was contended that on the words of this act 
of parliament the ſheriff is not liable in this action, but that the 
action ſhould have been brought againſt the gaoler: but I think that 
the words © or gaoler' were inſerted in the act in order to apply 
to thoſe places where the gaoler or keeper of the priſon has an 
authority of his own independent of the ſheriff, and not to thoſe 

4 | caſes 
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caſes where the gaoler acts as the deputy or ſervant of the ſheriff, 
But in this caſe the gaoler has no authority of his own; he acts 
under the ſheriff; this 1s the ſheriff's gaol; and this order was 
virtually directed to the keeper acting under the ſheriff, for it 
was directed © to F. White keeper of his majeſty's gaol or /beriff"s 
award at Wincheſter.” On theſe grounds therefore I am of opinion 
that this oſſicer, having acted under a court not having competent 
juriſdiction, is not juſtified, and that this action may be main- 
tained againſt the defendant. 

LAWRENCE J. Every one who hears this caſe mult be ſenſible 
of the hardſhip of it on the ſheriff, againſt whom this action is 
brought for having obeyed the order of a court that he thought 
had juriſdiction. This is not a caſe in which the hardſhip is equal 
to both parties; for, notwithſtanding the order for diſcharging the 
inſolvent, the plaintiff might have retaken him (a). But as the 
different paris of this caſe have been ſo fully diſeuſſed on the 
bench, it is not neceſſary to add much to what has been already 
ſaid. I will therefore only take notice of one of the defendant's 
arguments which, I think, cannot be ſupported. It was ſaid that 
as the act of parliament mentions the gaoler as well as the ſheriff, 
and as the warrant was directed to the gaoler, he is the perſon to 
whom the plaintiff muſt have recourſe : but that argument aſſumes 
that this adjourned Seſſion had juriſdiction; for if not, the gaoler 
who is a ſervant of the ſheriff has permitted the priſoner to go at 
large without any authority, and then the general rule applies that 
the ſheriff is reſponſible for the act of his ſervant or deputy. 

LE BLANC J. As this is a caſe of great hardſhip on a public 
cfficer, and as a caſe was cited, from 1 Ld. Raym. 3., on the firſt 
argument directly in point for the defendant, it became the Court 
well to conſider the caſe before they gave judgment. But after it 
has been ſo ably diſcuſſed I cannot entertain a doubt upon it; and 
I do not think that the caſe cited from Lord Raymond can be 
relied upon as the foundation of a deciſion in favor of the de- 
fendant, It is admitted that, if the juſtices at this adjourned 
Seſſion had no juriſdiction, the officer is liable: but the defendant's 
argument is that the juſtices had a general juriſdiction and have 
only ated erroneouily, that the act of parliament has recogniſed 
the gaoler as well as the ſheriff, and that the former only is re- 
ſponſible in this caſe, That the juſtices of the peace have not a 


(a) Fid. Anonymons, Salk. 273, 
Vol. VIII. $4 general 
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1800. general juriſdiction ſeems clear; becauſe independently of this act 
* of parliament the Court of General Seſſion, or General Quarter 


again: Seſſion, has no juriſdiction or authority over a perſon charged in 
* execution in a civil ſuit. The only authority veſted in them is 
given by the act of parliament; therefore we muſt look to the act 
to ſee what that authority is. Now that authority is given to the 
Juſtices “ at their firſt or ſecond General Quarter Seſſion or General 
Seſſion of the peace after the paſſing of the act:“ but before ſuch 
a Seſſion could be holden the gaoler, who is the ſheriff's ſervant, 
obeyed the warrant of a magiſtrate in carrying the priſoner to an 
adjourned Seſſion, and he afterwards obeyed the order of that 
adjourned Seſſion made for the diſcharge of the priſoner, that 
Seſhon not having any authority to make ſuch an order. The 
time was-not arrived when the juriſdiction was to be veſted in the 
juſtices at their Seſſions: and if no court were holden in which 
the juriſdiction could be veſted, then the act of parliament did not 
attach ſo as to let in the diſtinction which was attempted to be 
taken by the defendant between the caſe of the gaoler and that of 
the ſheriff; for if the court did not exiſt in which the juriſdiction 
was veſted, the ſheriff is in the ſituation of an officer, who, having 
the cuſtody of a priſoner, ſuffers him to be at large without any 
| authority. On the grounds therefore that the ſingle magiſtrate 
in the firſt inſtance had no authority to iſſue his warrant, and that 
the Seſſion afterwards had no authority to make the order in 
queſtion, I am of opinion that the action may be maintained, and 
that it may be maintained againſt this defendant. 


Poſtea to the plaintiff, 


Hop: PoLLarD and Another againſt BELL. 
Fan. 28th, 


A warranty HIS was an action on a policy of inſurance on goods on board 
of neutrality : | 


in a policy of the ſhip Juliana, warranted a Dane,” on a voyage at and 
inſurance is 


not falſifed from London to Tenerife, with liberty to touch at Guern/ey and 


be - 88 Madeira. The defendant ſubſcribed the policy as an underwriter 


court of Ad- 


miralty con- for 200 J. at a premium of four guineas per cent. The policy 
demnigga was effected by the plaintiffs as agents on account and for the 


'ſhip for na- 


vigating eon - benefit of certain perſons reſident in the iſland of Tenerife, in whom 
trary to the | 


ordivances it Was averred that the intereſt was. There were counts in the 
of that belli- | 


gerent ſtate, to which the neutral country had not aſſented. 


declaration 
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declaration for a total loſs by capture, and for money paid, and 
for money had and received. The defendant pleaded the general 
iſſue, and paid the -premium 'into court. And at the trial a ver- 
dict was taken for the plaintiff, ſubje& to the opinion of this Court 
on the following caſe. ] Is | 

The perſons for whoſe benefit the policy was effected were at 
the time of making 1: and ſtill are refident in Teneriffe. The 
Juliana 4045s a Daniſh ip and the property of Daniſh ſubjefts ; and 


previous to the voyage inſured had a paſſport ſigned by the King 


of Denmark for a voyage from Copenhagen to ports in the Ea. 
Indies. Egglefion the captain of the ſhip failed from Copenhagen 
on the 23d of June 1796, having on board a partial cargo of tar, 
pitch, cordage, cables, pump leather, French brandy, failcloth 
and coals, and in purſuance of the verbal inſtructions of the 
owners of the Juliana arrive:] in the Thames on the 23d of 7 
1796. During his ſtay in the ſaid river he took on board a 
quantity of goods on account of the owners of the ſhip, and alſo 
the goods on which the policy was written; and, having taken out 
his clearances for Guernſey and Madeira, on the 23d Auguft 1796 
he failed on the voyage inſured. At Guernſey he took in additional 
goods on account of the ſhip-owners; and, proceeding from 
thence on the 27th of Auguſt, was captured on the 18th of Sep- 
tember by a French privateer, La Dorade, and carried into Bour- 
deaux, At the time of the capture and during the whole voyage 


inſured the Juliana had on board the paſſport abovementioned, 


and every other document uſually carried by Daniſh ſhips. She had 
alſo a roll d'equipage, containing the names and places of nativity 
of the officers, but not of the crew, only ſtating the latter generally 
to be ſixty men of colour. Captain. Ezgle/ton who was maſter of 
the ſhip for the voyage. inſured was born in Scotland of Britiſh 


parents under the allegiance of the King. He was not naturalized 


in Denmark ; but on the 6th of Ofober 1794, poſterior to the war 
between England and France, he obtained letters of burgherſhip in 
Denmark, but had no domicile there, never having reſided there. 
Upon the ſhip's arrival at Bowrdeaux, proceedings were inſtituted 
by the captors before the tribunal of commerce, by which Court 
the ſhip and cargo, with the exception of one bail of goods, 
were condemned as prize. From this ſentence Captain Egg/e/or 
appealed to the civil tribunal of La Gironde, where there was a 
general ſentence of condemnation. [ Theſe two ſentences were {et 
forth at large in the ſpecial caſe : but being unuſually long and 
* | complicated, 
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quence of the extraordinary ſentences of condemaation paſſed by 
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complicated, introducing a variety of irrelevant matter and falſe 
reaſoning, they are here omitted, as they could not fail of diſ- 
- guſting every perſon on whom the taſk of reading them ſhould 


be impoſed. It may be ſufficient to ſtate that they recited ſeveral 


French ordinances, particularly one in 1778, by which it is de- 
clared that all ſhips ſhall be confiſcated “ wherever there ſhall be 
found on board a ſupercargo, merchant, commiſſary, or chief officer 


being an enemy; and that this Court were of opinion that it 


appeared on the ſentences themſelves that this ſhip was ulti- 


. mately condemned for a violation of that ordinance, the captain 
being a Scotchman]. From this ſentence Captain ZEggle/ton ap- 


pealed to the ſupreme tribunal of caſſation at Paris, which decreed 
as follows; © Having heard the parties, the tribunal conſidering 


that it hath been ſully proved by the confeſſion of Captain Eggleton 


and aſcertained by the Judges of La Gironde that the ſaid Captain 


Eggleſton was born in Scotland and an enemy; that his denization 
in a neutral country was not juſtified according to law; that bis 


quality of enemy ſufficed to legitimate the prize; that the fact of 


Captain Eggleſton being a Scot and enemy exiſted independently 
of the papers on board ; that in conſequence all remedies of 
nullity drawn eitber from the withdrawing of ſome of the papers 
on board, or from the non- application of the ſeal to the bag 


wherein they were incloſed, cannot give any ground to caſſation; 


rejects the requeſt of Charles Fggleflon, and condemns him to the 
fine of 150 francs.” | 
This caſe was twice argued, the firſt time in Michaclmas Term 


laſt by Park for the plaintiff and Carr for the defendant, and now 
by Gibbs for the former and Rous for the latter; and judgment 


was now given for the plaintiff. 

Lord KENYON Ch. J. This is an action on a policy of inſur- 
ance on goods on board a ſhip, warranted to be a Daniſh ſhip: 
a loſs having happened, the defendant reſiſts the plaintiff's claim, 
becauſe (he ſays) that the ſhip in queſtion was not, what ſhe was 
warranted to be, Dani/h; and I agree with the defendant that the 
meaning of the warranty was not merely that the ſhip was Daniſh 
built but that ſhe ſhould be circumſtanced during the voyage as a 


Daniſh ſhip ought to be. This does not appear to me to be a 


caſe of difficulty, though it is of great importance to the public. 
This is one of the numberleſs queſtions that have ariſen in conſe- 


the 
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«the Courts of Admiralty in France during this war. I do not 
think that they were characterized too ſtrongly at the bar, when it 
was ſtated that they all proceeded on a ſyſtem of plunder : but till 
until the legiſlature interferes on this ſubject, we ſitting in a court 
of law are bound to give credit to the ſentences of a court of com- 
petent juriſdiction. If therefore in this inſtance the French courts 
had condemned this ſhip on the ground that it was Daniſb property, 
we ſhould have been concluded by that ſentence in this action, and 
muſt (however reluctantly, it being ſtated as a fact in the begin- 
ning of the caſe that it was a Daniſh ſhip,) have given judgment 
for the defendant. This is proved by the different caſes cited in 
the argument, with the deciſions in which I concur, and it is ſup- 
ported by reaſon. To a queſtion aſked in the courſe of the argu- 
ment, what are the rules on which the courts of Admiralty profeſs 
to proceed, I anſwer, the law of nations, and ſuch treaties as par- 
ticular ſtates have agreed ſhall be engrafted on that law. It was 
ſaid however by the defendant's counſel that an arrèt has the ſame 
force as a treaty : but, without ſtopping to enlarge on the difference 
between them, it is ſufficient to ſay that the one is a contract made 
by the contracting parties, and that the other is an ex parte or- 
dinance made by one nation only to which no other ſtate is a party; 
and I concur with Lord Mangfield in opinion, that it is not com- 
petent to one nation to add to the law of nations by it's own 
arbitrary ordinances without the coucurrence of other nations. 
That is the ground on which this caſe muſt be decided. Nov let 
us ſee what was the foundation of the condemnation in the French 
courts ? It is ſtated in one of the ſentences, that by their own ordi- 
nances all ſhips are to be confiſcated © whenſoever on board theſe 
ſhips ſhall be found a ſuper-cargo, merchant, commiſſary, or chi 
officer, being an enemy.” But I fay that they had no right by mak- 
ing ſuch an ordinance to bind other nations. Then was the ſhip 
in queſtion condemned on the ground that ſhe was not Def pro- 
periy? Certainly not. A vaſt variety of circumſtances, wholly 
irrelevant, are {et forth in the ſentences : but it appears clear beyond 
all doubt that the ſhip was at laſt condemned on the ground that 
the captain was one of thoſe perſons whom by their own ordinan- 
ces only they wiſhed to proſcribe. This caſe cannot be diſtinguiſhed 
from that of Mayne v. Walter (a); though even without the autho- 
rity of that caſe I ſhould have had no heſitation in deciding in 


(a) Park Inſar. 414. 
Vol. VIII. 35 favour 
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1822, favour cf the plaintiff, On the whole therefore I am of opinion 
—— that though, if contrary to Juſtice the ſhip had been condemned 
POLLARD . 

again? ſimply becauſe ſhe was not a Dani/b ſhip, we ſhould have been 

Beebe concluded by that ſentence, yet as the courts abroad have endea- 

voured to give other ſupports to their judgment which do not 
warrant it, and have ſtated as the foundation of the ſentence of 


condemnation one of their own ordinances Which is not binding 


on other nations, this ſentence does not prove that the ſhip in 
queſtion was not a neutral ſhip ; and conſequently the plaintiff is 
entitled to recover. 

GROSE J. This is an action brought on a policy of inſurance 
to recover the amount of the loſs ſtated in the declaration. The 
plaintiff proved his intereſt, and the loſs, and prima facie proved 
that the ſhip was Dany. The defence to the action is, firſt, that 
though it is ſtated that the ſhip was Dany, ſhe was in truth the 
property of ag enemy and therefore not neutral; and ſecondly, 
that ſhe had not the proper documents on board to prove that ſhe 
was neutral. With regard to the firſt; it is not only not ſtated as 
a fact nor to be collected by inference that ſhe was not a neutral 
| | ſhip, but it is expreſsly ſtated as a fact in the former part of the caſe 
i that the ſhip was a Dany thip and the property of Dani/h ſubjects. 

| Tf this had been found as a fact on a ſpecial verdict, it would have 
4 been concluſive, and we could not have inferred the contrary from 
. the ſentence ; but referring to the ſentence it comes to- this, that it 
there appears that the ſhip was a Daniſb ſhip, unlels the circumſtance 
of the captain's having been born in Scotland is evidence to ſhew that 
= is was not a Daniſb ſhip : but I find nothing to warrant that either in 


our own law or in the law of nations. In the caſe of Mayne 
v. Walter the court of Admiralty in France condemned the ſhip 
1 becauſe the had an Eugliſb ſuper-cargo on board, which was con- 
trary to one of the French ordinances : but this court did not con- 


ſider that the circumſtance of a neutral ſhip having on board an 
ö Engliſh ſuper- cargo was a breach of neutrality. So here this ſhip 
1 having on board a captain a native of Scotland is no proof that the 
hip in queſtion was not neutral. As to the ſecond queſtion ;. if the 
\ ſhip had been condemned for not having the proper documents on 
board, we mult have decided in favour of the defendant. But it 
appears by the caſe that in point of fact ſhe had “ every document 
uſually carried by Daniſb ſnips. I admit that if the ſhip had been 
condemned generally as a lawful prize, our law would have conſi- 
dered that as a denial of her neutrality; or.if the ground of the 
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ſentence of condemnation had been that the ſhip was not neutral, 
that alſo would have been concluſive in this action. But by 
referring to the laſt ſentence which I conſider as the ſentence of 
a court of dernier reſort, it evidently appears that ſhe was 
condemned becauſe the captain was born in Scotland and an 
enemy; for that ſentence runs thus, „ Conſidering that it 
hath been fully proved by the confeſſion of Captain Eggleflon, 
and aſcertained, c. that the ſaid Captain Zgg/e/fon was born in 
Scotland and an enemy ; that his denization in a neutral country 
was not juſtified according to law; that his quality of enemy 
/ufficed to legitimate the prize ; that the fact of Captain Eggle/ton's 
being a Scot aud enemy exiſted independently of the papers on 


board ; that in conſequence all remedies drawn either from the- 


withdrawing of ſome of the papers on board, or from the non- 
application of the ſeal to the bag wherein they were included, can- 
not give any ground to caſſation, &c. condemns, &c.” I admit 
that that ſentence concluſively proves that the captain was a Scot 
and an enemy; but it does not prove that the ſhip was not Dani/h, 
nor that ſhe had not the proper documents on board for a Danis 
ſhip ; we cannot by the law of nations ſay that for the reaſon here 
given the ſhip was not neutral, If it had been neceſſary to conſider 
the two firſt ſentences and to have extracted the clear grounds of 
decifion from them, I ſhould have found myſelf under conſiderable 
difficulties. That they are not like each other is perfectly clear; 
For in the firſt the ſhip and cargo are condemned with an exception; 
but the ſecond is a general ſentence of condemnation without any 
exception. But it is clear that the ſhip was ultimately condemned 
becauſe the captain was a Scat and an enemy. And in this view of 
conſidering the caſe, I do not think that by determining in favour 
of the plaintiff we ſhall ſhake the authority of any former deciſion. 

My opinion then on the whole is, that as the ground of the ſentence 

of condemnation was an infringement of an ordinance of one 

ſtate, it does not appear by that ſentence that the ſhip was not, 

what the jury have found here to be, a Daniſh ſhip, or that ſhe 

was condemned for having, by an act contrary to the law of nations, 

forfeited her neutrality. | 

LAWRENCE J. There are two queſtions in this caſe ; firſt, what 

is the ground of the ſentence of condemnation ; ſecondly, if the 

warranty of neutrality 1s thereby falſiſied; for if it be, according 

to all the authorities that is concluſive here. On the firſt queſtion; 


the clear ground of condemnation was that the owner and maſter 
had 
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had ated contrary to French ordinances. The ſecond ſentence, 
after enumerating various cauſes contrary to their own ordinances, 
concludes thus; Accordingly by making reference to the proviſions 
of the maritme laws and regulations from which the decrees of the 
Executive Directory are merely the emanation, and to the facts prov- 
ed by the papers of the proceedings, it is fully decided that the ſhip 


Juliana and her cargo ought to be pronounced a legal capture to be 


ſeized and confiſcated for the benefit of the fitters out of the privateer 
the Dorade, as being found nearly to have incurred all the caſes 
they have provided againſt,” that is, which thoſe laws and regula- 
tions and decrees have provided againſt. From that ſentence there 


vas another appeal, and there the only ground of the ſentence is that 


the captain of the ſhip was born in Scotland and an enemy, for 


they fay © that his quality of enemy ſufficed to legitimate the 


prize.” But why? Becaule it is provided by one of their own or- 
dinances that if there ſhall be found on board any ſhip whether 
neutral or the ſhip of an ally any officer belonging to an enemy's 
country the ſhip ſhall be confiſcated. That being the ground of 
the ſentence of condemnation, the next queſtion is whether that 
has negatived the warranty of neutrality? The warranty of neu- 


trality does not induce any neceſſity to comply with the peculiar 


regulations of the belligerent powers. For if a ſhip be captured, 
and the queſtion be whether ſhe be neutral or not, the general rule 
for judging and deciding on that point is the law of nations, ſubject 
to ſuch alterations and modifications as may have been introduced 
by treaties : but where the law of nations has not been varied or 
departed from by mutual agreement, that is the general rule for 
deciding all queſtions on matter of prize. This is clearly laid down 
inthe ſtate paper ſigned by Sir George Lee, Dr. Paul, the King's 
Advocate, and Sir D. KRyaer and Mr. Murray then Attorney and 
Solicitor General, in anſwer to the Pryfian memorial, concerning 
neutral ſhips (2). When therefore a ſtate in amity with a belli- 


gerent power has by treaty agreed that the ſhips of their ſubjeQs 


ſhall only have the character when furniſhed with certain Preciſe 


documents, whoever warrants a flip as the property of fuch ſubject, 


ſhould provide himſelf with thoſe evidences which have by the 
country. to which it belongs been agreed to be the necellary proof 
of that character. In requiring this no difliculty is impoſed, of 
which the aſſured is not aware, and which may not be in his power 


(a) Vid. CelicZanea Juridica, 1 vol. 53. 
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to prevent: but to require of him to furniſh himſelf with every 
document the belligerent powers may require, and to inſiſt that the 
warranty is not complied with unleſs the ſhip be navigated accord- 
ing to their ordinances and regulations, would be to deprive the 
allured of his indemnity for the want of papers &c, of the neceſſity 
of which he may fairly be preſumed ignorant, and which papers 
it may not be in his power to procure: for how can the officers of 
one country be called on to grant that which the laws of their own 
country do not require ? Theſe French Cecrees are regulations 
made with ſome view to tae laws of France, but are not applicable 
to the ſubjects of any other country. In examining the caſes de- 
cided on this point, it will not be ſound that there is any determi- 
nation of the court to fupport what has beea inliſted on by the 
defendant; but on the contrary it has been ſettled in many 
caſes that a condemnation on the particular ordinances of a belli- 
gerent power is no violation of a warranty of neutrality, In the 
caſe of Bernard: v. Wotteus (a) the ſhip Foanna was warranted neu- 
tral ; the only doubt was whether the ſhip were condemned as bein 2 
the property of an enemy, or for violating a French arret by throw- 
ing papers overboard; for the one or the other of thoſe cauſes ſhe 
was condemned ; if ſhe were condemned for the firſt, namely, that 
ſhe was not neutral, the plaintiff clearly could not have recovered ; 
nor could he have recovered, if ſhe were condemned on the other 
ground, according to the argument of the defendant in this caſe : 
But it is clear that the court did not in that caſe adopt the defen- 
dant's argument here, becauſe the plaintiff did recover in that caſe, 
it not being certain that the ground of condemnation was that the 
ſhip was the property of an enemy. But the caſe chiefly relied on 
by the defendant here is that of Barzillai v. Lewis (, which 


was decided on the ground of a non-compliance with the treaty of 


Utrecht, and on the ſentence having condemned the thip as Eugliſb. 
According to a manuſcript note of that caſe, taken by Mr. J. Buller 
rather more full than that in print, Lord Mansfield began his 


judgment by ſtating the ſentence of the court of Admiralty as 


being concluſive, and that the queſtion was on the meaning of it. 
He afterwards obſerved that the ſhip was inſured by her Dutch 
name, and that the underwriters took it for granted that ſhe was 


ſo, but that when this was ſifted in France ſhe appeared to have 
none of the requiſites to ſhew that ſhe was neutral property, for 


(a) Dougl, 575 | (6) Park Inſir, 410, 
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that ſhe had never been in a Dutch port, and that the ſea brief was 
not conformable to the treaty of Utrecht; and he concluded by ſay- 


ing that the ſhip was condemned as ar Engliſh ſhip, and that it 
was not open to this court to inquire whether that ſentence were 


right or wrong. Bo kere if the ſhip had been condemned as an 
Engliſh and not a Daniſh ſhip, we ſhould have been concluded 


by it. In that caſe Mr. J. Willes and Mr. J. Aſbhurſi concurred 


and Mr. J. Buller ſaid, * The firſt ſentence ſeems to have been 


on particular arrets. The ſecond appears to go on the ground of 


property, for the name is changed, and they do not go into evi- 
dence as to the muſter-roll or ſituation cf the crew as to there being 


more than two-thirds Engl/i/h. The other ground is more general 
and makes it immaterial whether it was on the one ground or the 
other; for if he were not ſo documented as to have the protection of 
a neutral ſhip, the warranty is not complied with.” It is true 


that Lord Mansfield in the courſe of giving his opinion in that 
caſe uſed ſome expreſſions which may be applied to ſupport the 
defendant's argument here: but it is clear that the ground on 
which he decided was a non-compliance with what was agreed by 
the treaty of Urrecht ſhould be a neceſſary document to prove 
the ſhip to be Dutch property ; and this was the expreſs ground 
of the opinions of the other judges. That Lord Mansfeld could 
not in that caſe intend to ſay that a non-compliance with the ordi- 


nances of France, not adopted by any treaty, was a forfeiture of 


neutrality, appears from the caſe of Mayne v. Waller, where the 
plaintiff recovered ; he there pointedly ſhewed how ſuch ordinan- 


ces might become binding, by obſerving that the whole caſe turned 


upon the treaties between France and Portugal, about which both 
parties were ſilent; and there it was holden that the circumſtance 


of having an Eugliſb ſuper-cargo on board was no ground to defeat 
the Plaintiff 's right to recover on a policy on a ſhip warranted to 


be Portugueſe, In a ſubſequent caſe, Saloucci v. Johnſon \a), 


there were two grounds of condemnation, one that the ſhip would 
not ſtop to be ſearched, the other, that ſhe had not a charter party 
on board, as required by an ordinance .of Span; on the latter, 


Mr. J. A/Þhurjt ſaid (according to his own note,) © As to the 
next queſtion, her not having a charter party ; this clearly is not 


required by the law of nations ; and it appears by the caſe that ſhe 
was a general ſhip, and though ſhe acted contrary to a particular 


(a) Park Injur, 415. 
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ordinance of Spain other nations are not bound to take notice of ſuch 


ordinance unleſs in virtue of ſome treaty ſubſiſling between two Rates, 


by which they ſubmit to be bound by ſuch ordinance ; that is not the 


caſe here.” So that the doctrine on which the caſe before us is 


determined was diſtinctly recognized there. The argument of the 


defendant here 1s that the ſentence of condemnation is concluſive 
on the point that the ſhip was not navigated according to the con- 
tract between the parties: the contract between the parties is that 
ſhe was a neutral ſhip; but the ſentence has not decided that point; 
it has only decided that ſhe was not navigated according to the 
ordinances of France, but that was no part of the plaintiff's con- 


tract. In deciding this caſe in favour of the plaintiff we. do not 


take upon ourſelves to ſay that the ſentence of the French court of 
Admiralty is erroneous: all that we determine is that the French 
court has not decided that which would be a breach of the warranty 
of neutrality. On the whole I think it 1s clear that the ſhip in 
queſtion was condemned for acting in contravention of French 
ordinances, and that that does not falſify the warranty of neu- 


trality. 


Le BLANC J. This caſe has been already ſo fully gone into 
by the bench that little remains for me to ſay; 1 ſhall therefore 


content myſelf with expreſſing my concurrence in the opinion given 


by the court, and ſhortly ſtating the grounds on which I have 
formed that opinion. On examining the ſentences in the different 


courts of France we cannot collect that the ſhip was ultimately 


condemned becauſe ſhe was not a Zaniſh ſhip. As the grounds 


of condemnation are ſtated in the ſentences themſelves, unleſs we 
can colle& that the ſhip was condemned as prize hecauſe ſhe was 
not a Daniſh ſhip, thoſe ſentences are not concluſive on this queſ- 
tion between the litigating parties. The queſtion in this caſe is 
whether or not the ſhip were Daniſh; in looking through theſe 
ſentences of condemnation, I do not find that ſhe was condemned 
as not being Daniſb, or for not having thoſe documents that the 
law of nations or particular treaties between the reſpective countries 
require to evidence her to be a Daniſh or a neutral ſhip. The ſen- 
tences in France, whether right or wrong, are concluſive on the 
queſtion of prize; and therefore if the queſtion here had been whe- 
ther or not the ſhip had been captured as prize, thoſe ſentences would 
have been concluſive ; but that is not the queſtion here; the only 


queſtion here being whether or not this were a neutral ſhip at the 
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15 warranty 


443 


1800. 
— — 


Por LlAR D 


againſ? 
BELL. 


8 Es 


— OA ng er 


— — 


— — — 


— 


— © <6 Ao 
_— 


* * 
— . 
— be oe. 
- — 


warranty of neutrality it was neceſſary not only that the ſhip 


—  ; 
„For LARD 


CASES IN HILARY TERM 


ſhould be a neutral ſhip but allo that ſhe ſhould be properly docu- 


mented and ſhould be navigated in ſuch a manner as to he entitled 


to the benefits of neutral ſhips, 


But here the ſhip was condemned 
for non-compliance with the ordinances of one belligerent power, 
to which it does not appear that Dermark ever conſented. Then 
the queſtion is whether a ſentence, appearing on the face of it to 
have been given on that ground, ought to preclude the plaintif 


from ſhewing that in point of fact the ſhip was a Daniſb ſhip? 


As it does not appear on the ſentence that the ſhip was condemned 
as not being a Demi ſhip, I think it is competent to the parties to 
go into proof of that fact. Without repeating the authorities that 
have been referred to in ſupport of our opinion, I think that the 
concluſion from them all is this; that the ſentence of a foreign 
court is concluſive on that point that it profeſſes to decide; if it be 
a general ſentence of condemnation, without aſſigning any reaſon, 
the courts here will conlider that it proceeded on the ground of 
the ſhip's being the property of an enemy; but if the ſentence it- 
ſelf profeſs to be made on particular grounds, and they are ſet forth 
in the ſentence and appear not to warrant the condemnation, then 
the ſentence is not concluſive as to thoſe facts. Therefore as the 
ſentences of condemnation in this caſe profeſs to be made on an 
ordinance of France, to which Denmark is no party, they do not 
falſify the warranty of neutrality as between the parties to this cauſe, 
though they may juſtify the courts abroad in condemning the ſhip 
as prize. If the queſtion here had been whether or not the ſhip had 
been prize, the ſentences abroad would have been concluſive : but 
the queſtion here being only whether or not the ſhip were neutral, 


thoſe ſentences are not concluſive on that point. 
Poſtea to the plaintiff (a). 


| Kery'n ſaid that that caſe came before him at 
Guildhall very ſoon after he came on the 
beach when he was not ſo converſant in 
queſtions of this kind as he was now ; that 
ne was ſatisfied he was miſtaken in that deci- 
ſion; and conſequently that it could ng 
longer be conſidered as any authority, 


5 


(a) A ſimilar caſe, Heſtrem v. Rhodes, 
tznding in the paper at the ſame time 
received a fimilar deciſion without argu- 
ment. Wigley, who was to have argued 
this caſe, mentioned that of De Souza 
v. Faber, Guildhall Sittings after Hil. 1789, 
( Park, Ieſur. 361. 4ih Edit.) as a direct 
authority for the defendant; but Lord | 
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The Kine again/} the Inhabitants of Bow. 


AZ order made by two juitices, for the removal of George Heard 
4 > his wife and children from the pariſh of Chumleigh to the 
pariſh of Bow, both in the county of Devon, was confirmed by 
the Seſſions on an appeal, ſubject to the opinion of this court on 
a caſe reſerved. The pauper was ſettled in Bow by apprenticeſhip. 
At a Michaelmas court leet holden by adjournment for the manor 
and borough of Chumleigh on the 16th of November 1792 the 
pauper was appointed to the office of ale-taſter of the borough and 
duly ſworn, according to the cuſtom of the manor, to execute the 
ſaid office for one year thence next enſuing or until he ſhould be laws- 
fully diſcharged from the ſame. He accordingly entered upon and 
executed ſuch office until the iſt of November 1793, when at a 
{ſimilar court holden by adjournment for the ſaid borough a new 
officer was appointed in his ſtead and ſworn in the ſame manner. 


The tythingman conſtables and other officers were appointed at ſuch 


court in a ſimilar manner. No bulineſs is tranſacted at the origi- 
nal courts, but all officers are appointed at ſome adjournment 
thereof. There is only one original court leet in the year for the 
ſaid manor and borough, and that at ſome day within the month 
after Michaelmas according to the convenience of the ſteward. 
Gibbs and Eoff in ſupport of the order of Seſſions. Upon 
the very ſtatement of the caſe it appears that the pauper did not 
execute the office during one whole year, according to the expreſs 
words of the ſtat. 3 Will. c. 11. J 6. which was neceſſary to enable 
him to gain a ſettlement in Chumlecigh ; for he only executed it 
from the 16th of November in one year to the 1ſt of November in 
the year following. Nor does 1t even appear that in the event he 
was appointed: to the office for a year ; for the appointment was 
conditional, being for one year or until he ſhould be lawfully diſ- 
charged; and in fact he was lawfully diſcharged before the end cf 
the year. But admitting that by relation of law an appointment 
to an office at an adjourned court would refer back in general to 
the original court, yet no ſuch relation can take place here, becauſe 
the appointment was not general but from thence, which mult mean 
from the very day of the appointment, And at any rate it would 
not be alone ſufficient if the appointment related back to the 
original court; for though relations in law are ſometimes 
admitted, yet there cannot be a relation in fact; and the 
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ſtatute of William does not merely require a legal appointment to 
the office for a year but an actual execution of it for that whole 


period. In R. v. Fittleworth (a), where a certificated man who 
had been appointed tythingman was removed on his becoming 


chargeable before the end of the year, the court held that he 


gained no ſettlement by virtue of his office, becauſe he had not 
executed it all the year; and yet the removal in that caſe did not 
vacate the appointment. 

Clapp and Dampier, who were to have argued on the other 
fide, admitted that the words of the ſtatute were ſtrongly againſt 
them: but referred to the caſe of R. v. The Inhabitants of News 
cad (b) where by an equitable conſtruction of the 3 Will. c. 11. 
J 7. it was holden that a hiring and ſervice according to the cuſtom 
of the country from Whitfuntide to Whit/untide, though leſs by 
ſixteen days than the year, would confer a ſettlement on the 


ſervant. 
Lord KEnYoON Ch. J. That is at leaſt a caſe of doubtful autho- 


rity, and perhaps it would have been better if we had never heard 


of what is called an equitable conſtruction of the ſtatutes relating 
to ſettlements. It would have been better in all caſes to have 
adhered to the plain words of the ſtatutes. But this is an 
attempt to carry the point farther than it was carried in R. v. New- 


feead: this is not an appointment for a year from one moveable 


feaſt to another, but from one court until it ſhould pleaſe the ſteward 
to hold another. The words of the ſtatute on which this queſtion 
ariſes are expreſs; and the caſe of R. v. Fittleworth, which has 
been cited, ſhews that they have been conſtrued according to 
their plain and obvious meaning. 

Per Curiam, Order of Seſſions confirmed. 
| (a) Burr. S. C. 238. (8) Burr. S. C. 669. Vide Rex v. Uiverſione, ante 7 vol. 564. 


The KING againſt the Inhabitants of BaTuzasTox. 


Tre Juſtices by an order removed H. Gay and his wife and 
children from Box to Bathea/ion : on appeal to the Seſſions 

the order was confirmed, ſubject to the opinion of this court on 
the following caſe. | 
Edward Gay the grandfather of the pauper, being ſettled at 
Batbeaſton, went to live in Box under a certificate from Batheaflon 


- pariſh is protected by it, and a ſon of B. (not having been emancipated) cannot gain a ſettlement 2 
the certificated pariſh by hiring and ſervice. | 


9 dated 
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dated ORober 21ſt. 1727, certifying the ſaid Edward Gay, Deborah 
his wife, and Edward and Thomas their children, to be pariſhioners 
of and legally ſettled in Bathea/lon. Edward the ſon named in the 
certificate, now eighty years -of age, continued to live with his 
father in Box until his marriage. He was married there and had 
iſſue Harry Cay the pauper. The pauper at the age of ſixteen was 
hired to Mrs. Sheppard in Box as a yearly ſervant, and lived with 
her upwards of a twelvemonth. He then worked at day-work in 
Box, then in Corſbam pariſh, fleeping conſtantly at his father's in 
Box; and afterwards when of age he lived ſeveral years with R. 
Davis in Box under a yearly hiring at five guineas a year and vails ; 
after which ſervice he married his prelent wife, by whom he had 
the children mentioned in the order of removal. The queſtion for 
the conſideration of the court is, whether the pauper by ſuch hiring 
and ſervice gained a ſettlement in Box. 

The Counſel in ſupport of the order of Seſſions, aſter referring 
to Rex v. Teſterton (a), to ſhew that where the ſon of a certificated 
perſon is mentioned by name in the certificate as well as the father, 
he is conſidered as a certificated perſon as much as if the certificate 
had been granted to him only, and conſequently that this certificate 
prevented Edward. Gay the ſon who was named in the certificate 
and Harry Gay his ſon from gaining a ſettlement in Box by hiriog 


and ſervice, were ſtopped by the Court. 
The Counſel on the other fide were endeavouring to ſhew that 


H. Gay gained a ſettlement in Box by hiring and ſervice; that, if 
his father E. Gay had not been mentioned by name in the certificate, 
the pauper would not have been reſtrained from thus gaining a 
ſettlement, becauſe it was ruled in R. v. Darlington (6) that a pariſh 
certificate does not extend to grand-children, and in R. v. Heath (c) 
that when-the ſon of a certificated perſon marries and becomes the 


head of a new family he ceaſes to be under the protection of the 
certificate granted to his father; and that the circumſtance of E. 
Gay (the father of the pauper) being mentioned by name was 


perfectly immaterial as far as reſpected this queſtion ; that he was 


there named merely as one of the children of E. Gay, ſenior, to 
identify him as one of the family of E. Cay the elder in caſe 


any diſpute ſhould afterwards ariſe reſpecting the different mem- 


bers of the family ; and that it never could have been intended to 
name him as @ principal in the certificate, ſo as to include his 


(a) Ante 5 vel. 258. (b) Ante 4 vol. 797. le Aue ; vol. 593. 
| family 
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family alſo, it appearing by the caſe that he was an infant of the 
age of eight years only when the certificate was granted, and the 
proviſions of the certificate act (a) being applicable only to adults; 
that policy required that certificates ſhould be narrowed rather than 
enlarged by conſtruction, according to what was ſaid by Mr. J. 
Buller in R. v. Darlington (6b); whereas if the argument on the 


other ſide prevailed, this, inſtead of being a certificate of one per- 


ſon and his family, would be a certificate of three diſtin& heads of 
families, including the family of each of thoſe three perſons ; that 
this caſe was diſtinguiſhable from that of R. v. Tefterton, where this 
queſtion neither did, nor could, ariſe; that there the queſtion was 
reſpecting the ſon, whereas here it was reſpecting the grand/on, of the 
certificated perſon ; that the deciſion of that cafe muſt have been 
preciſcly the ſame though the ſon, who was removed, had not bezn 
mentioned by name in the certificate, and conſequently that the 
inſertion of his name in the certificate could not have been the 
ſoundation of the opinion there given by the court; that indeed if it 
had been there decided either that a ſon of Fohn Woods could not 
have gained a ſettlement by hiring and ſervice in the certificated 
parith, or that 7obn Woods himſelf could not have been removed 
from the certificated pariſh when he married and became the 
head of a new family, it would have been an authority in ſupport 


of the preſent order, but that neither of thoſe queſtions aroſe or 


was decided, and therefore that caſe was no authority for the 
preſent. But 
The Court interpoled ; ſaying that the diſtinction was taken in 
R. v. Tefterton between thoſe caſes where the certificate is granted 
to a perſon and his family generally and thoſe where the ſon is 
mentioned by name in the certificate; that in the former a grand- 
ſon is not within the protection of the certificate, but that in the 
latter where the ſon is named, his family until they are emancipated 
are within the protection of the certificate, not as the grand- 
children of the principal perſon mentioned in the certificate but as 
the family and children of the ſon who is allo named in the cer- 
tificate; and therefore they thought that the caſe of R. v. Tefterton 
ought to govern the preſent caſe. 
Per Curiam, Order of Seſſions confirmed. 
Gibbs, Fekyll, and Williams, in ſupport of the Order of Seſſions. 
Durnford, and G. Richards, againſt it. 


(2) 8& Sj 3. c. 30. (5) Arte 4 vol. 802. 
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Jan. 29th, 

4 juſtices having removed Ann Barnet, the widow of Vn. The renting 
; \ b dl 

| Barnet deceaſed, and their ſix children from the pariſh of maker of tuo 
SE” ; ; 55 » Out of ſix 

Jpjiey, in the county o Warwick to the pariſh of Dodderhill, in roladip pla- 


the county of Vorceſter, the Seſſions on Appeal confirmed the Ss in ano- 
: ther's mill, 


order, ſubject to the opinion of this court on the following ny two of 
| which he was 


caſe, at liberty to 
4 0 uſe from 
e The ſettlement of Vn. Barnet the pauper s huſband, now time to time, 


| 61. a- 
deceaſed, was by birth at Tardebigg. In 1791 he went to reſide dl, _ 


f 757 : | 3 and engag- 
in Dodderbill in an houſe of the value of fix guineas per annum, ?' FF 


wherein he continued for three years; during that time being by — — ons. 
ord's wor 


trade a needle- maker he worked for one W. Webb in that trade at in preference 
; * . , * - 2 . nN 

ſix pointing places 1n bis mill, and afterwards W266 not having in others - 
general uſe for more than four of them, Barnet rented of Webb gs Foes 


{ai intin for more than one year at the yearly the piece, is 
two of che ſaid pointing places F ä 


rent of 16 l., but Barnet was to do all Webb's work in preference to ing of a tene- 
that of any other perſon, although to do it it might be neceſſary to 83 
uſe all the ſix pointing places; and Barnet was paid by the piece 3 [ 
for all the work he did for Webb. No two particular pointing places“ | 
of the ſix were let to Barnet; but by his contract with Webb 1 
he might have the uſe of any two he pleaſed; but work or 
no work, Webb was entitled to his rent of 161. a-year from 
Barnet for his two pointing places. The mill belonged to Webb. 
The pointing places are frames of wood, which ſupport the ſpindles, 
on which grinding ſtones turn, which are moved with great 
velocity by means of leathen ſtraps communicating with the great 
wheel of the mill, which is turned by water. The pointing places 
are placed on the floor of the room, and at each of them a man 
lits; and the needles are pointed by being preſſed againſt the 
grinding ſtones, The pauper did not rent any room in the mill, 
or any other part of it but the two pointing places as above 
ſtated. JV, Barnet did no other act to gain a ſettlement in the 


pariſh of Dodderbill.” 


Parte was to have argued againſt the order of Seſſions, and 
Reader and Burton Morice in ſupport of it: but 


The Court ſaid there was no pretence for calling this agreement 
to work in the mill, the taking of a tenement; and that it 
was like the caſe of the King v. The Inhabitants of Hammer- 
Vor. VIII. 3 {mith 
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faith (a) a few years ago, which was diſpoſed of on it's being Gr 


mentioned as too clear for argument. 


(a) The King againſt The Inhabitants of 


Hammerſmith, Hil. 36 Geo. 3. B. R. 
Two juſtices removed Mary Rogers wi- 
dow of J. Rogers and three of their chil- 
dren from the hamlet of Hammer/mith 1n 
the pariſh of Fulham and county of Middie- 
ſix to the pariſh of Chipping Wycombe, in 


Buckinghamſhire. The Seſſions on Appeal 


quaſhed the order, and ftated the following 
caſe ſor the opinion of this court. J. Rogers 


the huſband of the pauper was the ſon 
of T. Rogers. On the 25th of September 


1790 J. and T. Rogers entered into articles 


one Richard Berton the owner of a corn- 
mill in Chipping Wycombe, whereby T. and 
J. Rogers ſeverally covenanted with Barton 


his executors &c. that they Thomas and 
John their executors &c. ſhould and would 


with their horſes and carriages at their own 
coſts and charges from the ſaid 25th of Sep- 


rember 1790 to the 25th of March 1795 
deliver at the corn-mill belonging to Bar- 


ton weekly and every week three loads and 


an half of wheat at the leaſt, and at their 
ewn coſts ard charges grind and make the 


ſame into flour; and ſhould pay to Barton 
during the ſaid term for the ſame after the 
rate of eight ſhillings for each load in man- 
ner and at the times therein ſtated during the 
continuance of the agreement. Barton cove. 


nanted that Thomas and John during the | 


Order of Seſſions quaſhed. 


| continuance of the articles ſhould have the 


of» and liberty of running and grazing for 
their horſes on a certain meadow thereia 


deſcribed, and alfo the uſe and liberty of 
the ſtable and cart-houſe gratis for their 
horſes and cart, and without paying for the 
meadow ſtable and cart-houſe. Thomas 
and John R. covenanted that they would 
weekly and every week during the conti- 
nuance of the articles pay Barton the ſtipu- 
lated ſum before mentioned on the reſpect- 
ive days therein ſet forth, And Barton 
covenanted that he would at the expiration 


of agreement under ſeal of that date with of the articles again take to all and ſingular 


the utenſils belonging co the ſaid corn- 
mill at a fair appraiſement, and pay to 
Thomas and Jabs ſuch ſum as the ſame 
ſhould be appraiſed at. F. Rogers after- 
wards ground corn at the mill for two or 
three years; he never reſided thereon dur- 
ing the ſame time, but in a cottage in the 
ſame pariſh which he rented at 3 J. 185, 
per annum.” 

Garrew was to have argued in ſupport 
of the order of Seſſions, and 

Gibbs contra ; but the latter abandoned 
the Caſe; 


The Court being clearly of opinion that 
there was no colour for conſtruing this 
agreement into the taking of a tenement. 


Order of Seſſions confirmed. 


Malis RH and Another againſt PETHERICE. 


4 ks defendant, having been arreſted by the plaintiffs as Sheriffs 

of London, gave together with two other perſons a bail bond 
to the Sheriff in that action; and on that bail bond the plaintiffs 
now held the defendant to bail. A rule having been obtained 


by 


Conſte, calling on the plaintiffs to fhew cauſe why the defendant 


ſhould not be diſcharged out cf cuſtody on filing common 
bail, on the authority of Brander v. Robſon, Ante 6 vol. 336; 
Marryatt now ſhewed cauſe againſt the rule; and attempted to 


9 


diſtinguiſh this caſe from that cited, becauſe here the original 


defendant 
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defendant himſelf was arreſted, whereas in that caſe it was only 1800. 


determined that the bail to the Sheriff could not be holden to bail. 
. MeLiLtisn 

And he referred to Prendergaſt v. Davis, Ante 85. But PI 
ETHE- 


The Court were of opinion that the reaſon, on which the caſe of «ics, 1 
Brander v. Robſon was decided, equally applied to the preſent | 


.caſe ; and therefore they made the | 
Rule abſolute. 


TAPLEY againſt MarTENS, Friday 
S of Jau. ziſt. 
1 11s was an action of debt on a charter party between the 4. vihirg i 
to ſend ponds 


= plaintiff, the maſter of the brig Hero, and the defendant the . 5.5% 


freighter, for a voyage from London to Ancona and from thence *=Ployed d. 
: 3 7 to carry and 
to Venice, The plaintiff covenanted that he would receive and take deliser them | 
9 0 to B., and 89 
on board a certain cargo of pilchards and proceed to Ancona, and engaged to | 
: 1 . . ay C. f. 
there deliver the cargo agreeably to the bill of lading; in confi- the Feeiphe 


deration whereof the defendant covenanted that he would load and = = 


according to 


ſhip on board the ſaid pilchards &, and pay or cauſe to be tre , 
paid to the ſaid maſter or his order freight at Ancona on a delivery cook a bill of 


of the cargo according to -the bill of lading at the rate of 5+, from 5 | 
Leghorn dollars per hogfhead. The breach aſſigned in the decla- which bill = 
ration, after averring a delivery of the cargo at Ancona agreeably be age p 

to the bill of lading, was non-payment of 6617, 105. 34. for SS Boo 

the freight &c. The defendant pleaded payment according to the pay the 

terms of the charter party; and iſſue having been joined thereon, the ſrofpke to 

a verdict was taken for the plaintiff, ſubject to the opinion of this 41A | 

court on the following cale. bi 2 * 


On the 2oth of November 1795 the plaintiff ſailed with the 
Hero, having the cargo of pilchards on board, and proceeded direct 
to Ancona, and there delivered to one S. M. Acquabona the cor- 
reſpondent of the defendant at that place and the conſignee of the 
pilchards, which were to be delivered there, five hundred hogſheads 
of pilchards (being ſuch part of the cargo as was deſtined to Ancona) 
according to the terms and conditions of the charter party, The 
freight of the ſive hundred hogſheads of pilchards fo delivered 
amounted to-661/7. 10s. 34, The plaintiff addreſſed himſelf to Ac- 
quabona as the correſpondent of the defendant at Ancona, and Acqua- 
bona was directed by the defendant there (he, Acquabona, being then 
indebted to the defendant in more than the amonnt of it) to pay 


the freight, The plaintiff, whilſt he was delivering the cargo to 
| | Arquabona 
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Acquabona, applied to him to ſettle for the freight, as he (the 
plaintiff) wiſhed to remit ſome money to his owners in England, 
and ſaid he thould want about 500. of it for that purpoſe. There- 
upon Acquabona ſent to him by his broker a bill of exchange for 
zool. drawn by Acquabona upon the defendant, and the plaintiff 
ſeeing that the bill was drawn upon the defendant was quite ſatis- 
fied with it, and accordingly took and remitted it to England; 
but if it had been drawn upon any other perſon he would have 


made inquiry before he took the bill. The remainder of the ſum 
due for freight at Ancona. was aiterwards paid at Venice. On the 
13th of April 1796, after the delivery of the cargo which was 
deſtined to Ancona, the plaintiff and Acguabora ſettled an account 
current, in which the hill for 500/. was included. The bill fo 
drawn on the defendant by Acquabona was duly preſented for ac- 
ceptance, but it was not accepted by the defendant and it remains 
unpaid. Before the bill became due 4cguabona became inſolvent, 
and then was and now is indebted to the defendant in more 
than cool. The queſtion for the opinion of the court is 
whether the plaintiff can recover from the defendant the 5001. 
for which the bill drawn by Acquabona was given. 

Park for the plaintiff, The defendant failed in proving that 
which he undertook to prove, payment of the freight due on the 
charter party ; the bill, by means of which he endeavoured to 
eſtabliſh that proof, not having been paid. If the defendant 
himſelf had given this bill, which was afterwards diſhonoured, it 
clearly would not have been conſidered as payment: then the 
circumſtance of the bill having been given by Acquabona, who was 
the ſervant or agent of the defendant, cannot vary the queſtion, 
The plaintiff could not know that Acquabona was indebted to the 
defendant at that time, and that he had no right to draw upon 
him. At all events, this cannot be conſidered as payment ſo as 
to ſupport the iſſue ; if the defendant had intended to avail him- 
ſelf of the bill as taken by the plaintiff in ſatisfaction of his debt, he 
ſhould have pleaded it; according to Aear/lake v. Myrgan, antc 
5 vol. 513. 

Giles for the defendant, The facts ſtated in the caſe ſupport 
the iſſue, which was that the defendant had paid the freight &c. 
according to the charter party. By the terms of the covenant 
the plaintiff was to be paid at Ancona; and therefore, if he had 
choſen, he might have inſiſted on payment in money before he 
delivered the cargo; and it was his own laches not to do ſo, for 

14 - which 
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which he, and not the defendant, ought to ſuffer, But inſtead of 
taking the freight in money from the conſignee, as he ſhould have 
done, (the defendant having directed his conſignee at Ancona to 
pay the freight there, and having furniſhed him with funds for 
the purpoſe,) the plaintiff for his own accommodation applied to 
that conſignee for a bill to remit to his owners in England. The 
plaintiff by this tranſaction gave perſonal credit to the conſignce, 
which he ſhould not have done, if he had wiſhed to reſort to the 
defendant afterwards. As the plaintiff choſe to take the bill in 
_ queſtion inſtead of money for his own accommodation, it is pay- 

ment as between him and the defendant, This is moſt like 
the caſe where a maſter ſends his fervant to market to buy goods 
for him, and furniſhes him with money for that purpoſe, when if 
the tradeſman will part with the goods upon the credit of the 
ſervant, he does it at his own riſk, 

Lord KENYON Ch. J.— This is a very clear caſe. The plaintiff 
in this cauſe, who took the defendant's goods on freight, was to 
perform the duty that reſulted from that ſituation; and he was to 
receive from the defendant a certain ſum for the carriage of the 
goods; he carried them and delivered them to the defendant's 
correſpondent at Ancona purſuant to the bill of lading ; when at 
Ancona he, not knowing any thing of Acquabona though the 
defendant knew Acquabona for he ſent goods to him on credit, 
applied to this conſignee for payment, who gave him a bill of 
exchange that turned out to be of no value, If the fact had been, 
as ſuppoſed in argument by the defendant's counſel, that the con- 
ſignee had been ready to pay in money, and the plaintiff had taken 
this bill for his own accommodation, there would have been ſome 
weight in the argument: but the fact was otherwiſe. The caſe 
ſtates that the plaintiff applied to Acquabona “ to ſettle for the 
freight :”” but it does not from thence follow that he applied for 
payment by means of a bill of exchange ; money would have been 
of more value than a bill either at Aucona or any other port in 
Htaly. Or if the plaintiff had been guilty of any negligence after 
he had taken the bill in not endeavouring to enforce payment of 
it, that might have been an anſwer to the preſent demand, But 


this bill was drawn on the defendant himſelf, which might have 


deluded the moſt cautious man; it was a payment in the uſual. 


mode of payment in the commercial world; the plaintiff has been 


guilty of no neglect; and the queſtion is whether this can be con- 


ſidered as payment of the plaintiff's debt? 1 think not. All that 
is required of an agent is that he ſhall uſe common prudence; here 
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the plaintiff did uſe common prudence ; the defendant, by ſending 
the goods to the conſignee at Ancona, accredited him there. I am 
therefore clearly of opinion that this bill cannot be conſidered as 
payment of the plaintiff's demand, and that the defendant is now 


liable on the charter-party to pay the amount of it. 


The reſt of the Court were of the ſame opinion. 
Per Curiam, Poſtea to the Plaintiff, 


The KING againf/ The INHaBiTaNTs of WINwIcE. 


if Lada an appeal againſt an order of two juſtices for the removal 

of John Gurney, his wife and child, from the pariſh of In- 
wick to the pariſh of Spratton, both in Northamptonſhire, the 
ſeſſions quaſhed the order, ſubject to the opinion of this Court on 


the following caſe. 
The pauper was ſettled by birth at Wizwick. The counſel for 


the pariſh of Winwick offered in evidence an inſtrument purport- 
ing to be an indenture dated the 18th of December 1789, whereby 
the pauper was bound an apprentice by the pariſh officers of Miu- 
wick to one Thomas Horn of Spratton until he ſhould attain the 
age of twenty-one years; and under which the pauper reſided 
forty days with his maſter at Spration., The inſtrument was 
ſigned by the Rev. Dr. Freeman and the Rev. Dr. Preedy, two 
of the juſtices for the county of Northampton; the ſame was 
ſigned by the Rev. Dr. Freeman at the pariſh of Long Buckley 
where he reſides, and the Rev. Dr. Preedy was not then preſent; 
but a few days afterwards the Rev. Dr. Freeman went to the houſe 
of Dr. Preedy where the ſame was ſigned by the Rev. Dr. Preedy 
in the preſence of all the parties. Under theſe circumſtances the 
ſeſſions were of opinion that the indenture was void, 

Garrow, Dayrell, and Beauclerh, in ſupport of the order of ſeſ- 
lions, relied on the cafe cf The King v. Hamp/tall Ridemare (a), to 
thew that no ſettlement could be gained by ſervice under a pariſh 
indenture of apprenticeſhip, to which the two magiſtrates, whoſe 
aflent to ſuch binding is required by the 43 Eliz. c. 2. , 1., had 
ſeparately given their aſſent by their ſignatures at ſeveral times; 
becaule, as was there determined, the aſſent of the magiſtrates is 
a judicial and not a miniſterial act; and they are bound to ex- 
erciſe their judgment and diſcretion jointly for the benefit of the 


infant who is to be bound apprentice without the conſent of the 


(a) Ante, 3 vol. 380. 
parents. 
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parents. And they urged that the ſignatures of the magiſtrates 
made at different times in this caſe was not ſuch a joint aſſent as 
is required by the act of parliament, according to the conſtruction 
which had been always put upon it. 

Conte, Burton Morrice, and Perkins, contra were ſtopped by 
the Court, 

Lord KENYON Ch. J. This caſe is clearly diſtinguiſhable from 
that of R. v. Hampſtall Ridwware, becauſe, though one of the 
magiſtrates ſirſt put his ſignature to this indenture at a time when 
the other was not preſent, both the magiſtrates afterwards met on the 
ſubject and agreed to the propriety of the meaſure when the other 
magiſtrate alſo executed the inſtrument. 
this cale is determined was recognized ſome years ago in a caſe of 
murder: a magiſtrate, who kept by him a number of blank war- 
rants ready ſigned, on being applied to, filled up one of theſe 
and ſigned and delivered it to the officer, who on endeavouring to 
arreſt the party was killed; the judges were of opinion that 
this was murder in the perſon killing the officer, and he was ac- 
cordingly executed. And this was not a new principle then for 
the firſt time eſtabliſhed; it had been always uniformly acted 
upon. 

But as the merits of this caſe had not been gone into at the 
ſeſſions, this caſe was ſent down to be reſtated. 


MazriN againſt Raxos, 


HE defendant was arreſted on an affidavit of the debt made by 
the plaintiff, the aſſignee of Dunne a bankrupt, in which it 
was ſworn that the defendant was juſtly and truly indebted in 80 J. 
to the plaintiff, as aſſignee &c, for goods fold &c. by Dunne be- 
fore he became a bankrupt, as appeared by an account in the 
hand-writing of Dunne, and which ſum. the plaintiff believed to be 
due from the defendant to the eſtate of Dunne ; and that no offer 


had been made to the plaintiff, as aſſignee, of the faid ſum of 80ʃ. 
in notes of the Bank of England (a). 

It was objected, on a rule to deliver up the bail-bond to be can- 
celled and to accept common bail, that it ſhould have been alleged 
in the affidavit that (as far as the plaintiff believed) 20 offer had 


been made by the defendant to W the bankrupt in Bank notes 
before his bankruptcy. 


(a) Vid, flat, 38 G. 3. c. 1. J 8. 


5 The 


The principle on which, 
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1800, The Court thought that this objection was well founded; and 


133 that the want of ſuch an averment in the affidavit was not aided 
1A 


| again® by the general allegation that * the defendant is juſtly and truly 


R . 
* indebted &c. Therefore they made the 
Rule abſolute. 
Lawes in ſupport of the rule. 
Part againſt it. 
Monday. Hypr againſt WuHISKARD. 


February 3d, | 
$a hs 5 . writ in this caſe was returnable on the 6th of November 
may be put laſt ; on the 4th of November bail above was put in for the 


in before the | 
return of the purpoſe of ſurrendering the defendant to the King's Bench priſon ; 


33 on the ſame day the defendant was ſurrendered in diſcharge of his 

* bail, and he was committed to the cuſtody of the marſhal; on the 

warts pre 12th of November notice was given to the plaintiff of the bail and 

dail-bond. of the defendant's ſurrender ; on the 25th of November the plain- 
tiff took an aſſignment of the bail-bond, and on the next day he 
commenced actions againſt the bail and alſo againſt the defendant 
on the bail- bond. Whereupon 

A rule was obtained, calling on the plaintiff to ſhew cauſe why. 
the proceedings on the bail-bond* ſhould not be ſet aſide for irre- 
gularity, becauſe the plaintiff had proceeded on the bail-bond after 
bail above had been put in; the defendant inſiſting that he might 
ſurrender at any time fo that the ſheriff had his body at the return 
of the writ. . Stamper v. Milburne ; ante 7 vol. 122. 

In anſwer to this application it was ſaid that bail was not regu- 
larly put in, for that bail could not be put in nor could the defend- 
ant be ſurrendered before the return of the writ. Newton v. 
Lewis. Barnes 88, Whereas here the defendant had attempted 
to put in bail and to ſurrender himſelf in diſcharge of his bail two 
days before the return of the writ. 

The Court, on the authority of the caſe in Barnes, were at firſt 
of opinion that this was an anſwer to the application. But on the 
next day 

LAWRENCE J. doubting of this opinion on account of what is 
ſaid in the caſes of Huggins v. Bambridge (a), Shuttle v. Wood (5), 
and Kindley v. Cunningham (c), the caſe was again argued on a 


ſubſequent day in the term, when 


(a) Barnes $3, (4) Salk. 564. (c) 1 Crom. Prac. 59. 
9 The 
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, The Court all expreſſed their opinion that bail above was pro- 
perly put in, though before the return of the writ, and conſe- 
quently that the ſubſequent proceedings on the bail-bond were 


irtegular. And they made the 


Rule abſolute (4). 


Mingay and Jervis in ſupport of the rule. 


Holroyd againſt it, 


( 4) The following account of the caſes 
of Hugzins v. Bambridge, and Newton v. 
| Lenvis, taken from the MSS. of Lord Ch. ]. 
TWilles, is more full than that given in 
Barnes 83 and 88. 

«« Huggins v. Bambridge. Bootle Serjt, 
ſhewed cauſe againſt a rule for an at- 
tachment againſt the plaintiff, ohn Dew- 
ell, and Jonathan Gurney. The charge 
againſt them was an oppreſſive proceeding 
againſt the defendant and an abuſe of the 
proceſs of the court. The fact upon the 
affidavits appeared to be thus : The plaintiff 
had taken out a capias againſt the defend- 
ant, teſte'd on the laſt day of Trinity Term 
1738, returnable the firſt return of Michael. 
na, Term, and taken out on the 19th of 
Auguſt, The defendant put in bail before 
a judge on the 23d of Augu/? 1738 before 
any arreſt of which the plaintiff and Dewwe// 
had notice. The plaintiff afterwards 
cauſed the defendant to be arreſted by the 
two other perſons by virtue of a warrant 
dated the 2gth of September, founded on 
the ſaid capias; Dewe// was mentioned in 
the warrant and Gurney was his aſſiſtant. 
The defendant was detained on this warrant 
until the 20th of Ofecber, and then he re- 
moved himſelf by Habeas Corpus to the Fleet 
where he lay ſeveral weeks. The great doubt 
was whether a defendant could put in bail 
before the return of the writ and before he 
was arreſted. | 

„% My Brother Forte/cue Aland was clear 
that he might, and ſaid that it had been ſo 
determined over and over again both in 
this court and in B. R.; and when this 
motion was formerly made, my Brother 
Denton and the Prothonatories ſeemed to be 
of that opinion. 

% But / was of another opinion, and for 
this plain reaſon ; becauſe if the defendant 
can put in bail before he is arreſted and can- 
not be arreſted afterwards, there will be no 
bail-bond taken; and then if the bail do 


not juſtify at the beginning of the term, | 


the return of the writ being out, the plain- 
tiff will loſe the benefit of it, and by this 
Vor. VIII. 


| 


— 


| 


| 


un 


— 


mean it will be in the power of any de- 
fendant if a writ be ſued out in the vaca- 
tion returnable the firſt return of the next 
term to deprive the plaintiff of the benefit 
of his writ; and for this reaſon my Brother 
Forteſcue Wm. and my Brother Parker & 
were of the ſame opinicn with me; and 
the prothonotaries ſaid that they could not 
anſwer this objection, and therefore had 
altered their opinion. But it appearing 
that the defendant had ſuffered greatly, the 
court enlarged the rule to give the parties 


time to accommodate the matter if they 


could, the plaintiff having offered the de- 
fendant a very conſiderable ſum to make it 
up.“ 

— eln, de Champes v. S. Lewis, 
A rule nifi had been made before on the 
motion of Serjt, Wynne for a ſuperſedeas to 
diſcharge the defendant out of cuſtody, be- 
cauſe his bail had ſurrendered him before 
the return of the writ, The caſe was this; 
The writ was teſte'd on the laſt day of laſt 
Trinity Term, returnable the fitſt return of 
this term. The defendant had been arreſt- 
ed and bail-bond given; bail was put in 
before M. J. Forięſeue Aland after Trinity 
term, and the bail ſurrendered the defendant 
before him in the long vacation, in Jah, 
and he has been in cuſtody ever ſince: the 
bail were the ſame perſons who had given 
the bail-bond to the ſheriff. The ſingle 
queſtion was whether a defendant could 
put in bail before the return of the writ, fo 
as to prevent the defendant's being arreſted 
if put in before the arreſt, or to render his 
body if arreſted. And Prime Serjt. for the 
defendant inſiſted that after an arreſt a de- 
fendant may put in bail beforethe return of 
the writ, and that that is the conſtant prac- 
tice; and that if he may put in bail, his 


bail may ſurrender him, And for this 


purpoſe he cited Hargrave v. Rogers, Cre, 
Fac. 97; but that is nothing to the preſent 
caſe, which is a cauſe brought originally in 
3 Mr. B. Parker ſucceeded Mr. F. Denton in this 
court after the rule niſi was obtained, 


6 B this 


457 


I 800, 
Hype 


again/} 
WHISKARD. 


—— 


oa — DE * + 
= LIES 


5 — 


2 


k * 
— —— — 


. d A · . In II 


— 
< $4 


. i 2 : — — 
2 3 PEP Cm I a "i K m —— — p $a 
— ect py tc EEE ar nc wand os . — — - _ — 2 = - ELIEE <> - — — 
r 2 - — — - — — * 2 2 — — —— 
. — — a 5 2 — 2 A LEN 
— — Wigs iid => — . — 2 Y = - 
E. 8 7 l 
* 4 —— E K „ — - — 


33 WOES I Eb 
A * : ” > aA 41 * 


—— 2 — — * 


——— ho —— —-—-— 
0 — 
— — —— — 
I” _ - — — — — 


— — 232 . - 


— 2 — i 


458 


1800. 
1 
HDE 


againſt 
WuIsK ARD. 


CASES IN HILARY TERM 


this court. He al ſo cited the caſe of Ha- 
ley v. Ludlow, Comb. 4, 5; where in an ac- 


tion on a bail-bond tne bail pleaded that 


the principal had rendered himſelf in diſ- 


charge of his bail before the day of appear- 
ance; and it is there reported as ſaid by 


the Lord Ch. Juſtice that ſuch ſurrender | 


diſcharges the bail“ for the body being 
rendered the arreſt hath it's effect.“ But 


| Holt in his argument as counſel ſaid that a 


ſurrender before the day cannot diſcharge 
the bail, and that the condition of this 
bond differs from the condition of a recog- 
nizance of bail; and to be ſure he wax in 
the right, and the Ch, Juſtice was miſtaken, 
He relied alſo much on the caſe of Huggins 
v. Pambridge, which came on upon a rule 
niſi againfl Huggins to ſhew cauſe why an at- 
tachment ſhould not go againſt him, E. 13. 
G. 2., where (as he ſaid) it was holden by 
the court that though a man could not put in 
bail before an arreſt without conſent yet he 
may after an arreſt before the return of the 
writ. But we were not of that opinion: 
But my Brother Denton was at the time when 
the rule was moved for, and my Zrother 
Ferte/ſcue Aland perſevered in it to the laſt; 


nay, they were of opinion that bail might be 


put in before the arreſt; and my Brother 
Forteſcue ſaid that it had been ſo deter- 
mined over and over again both in B. R. 
and in this court: but when he came to 
produce his caſes, he could not produce 
any but where it was done by conſent. The 
Caſe of Huggins v. Bambridge was exactly 
the ſame as this, only in that Bambridge had 
put in bail before the arreſt, and Huggins 
arreſted him afterwards, which was the 
foundation of the motion for an attachment 
againſt Huggins and Tand my Brothers For- 
teſcue Wim. and Parker diſcharged that rule; 


becauſe if the defendant can put in bail be- . 


fore he is arreſted and cannot be arreſted 
afterwards, there will be no bail-bond 
taken, and then if the bail be not juſtified 
the beginning of the term, the return of the 
writ being out, the plaintiff will loſe the be- 
nefit of his proceſs; and all the prothono- 
taries agreed that they could not anſwer 
this objection. 

„ And in the preſent caſe Me avere of opt- 
nion hat the defendant could not put in bail 
and the bail render him before the return of 


the writ, becauſe by this mean the ſheriff 


might be greatly prejudiced ; for to whom 
muſt the render be; it cannot be to the 
ſheriff, becauſe he bas taken a bail-bond ſor 
his appearance z It cannot be to the Court, 
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| 
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| 


— 


r 
— — 


a 
0 


becauſe the Court bas nothing to do with 
him until after the return of the writ. 
Either therefore the render muſt be conſi - 
dered as void, as if the party be conſidered 
in the cuſtody of the ſheriff if he has him 
not ready at the day in court he will be 
guilty of an eſcape, or if he return non eſt 
ioventus he will be liable to an action for a 
falſe return, We cannot therefore do 5uſ- 
tice but by ſetting aſide the render and diſ- 
chargiog the defendant: but as this ſeemed 
to be a contrivance between the plaintiff 
and defendant to ſaddle the bail, or between 
the defendant and the bail to trick the plain- 
tiff, there being the ſame bail-bond, that 
injuſtice might not be done to any one, We 
ordered the defendant to be brought into 
court another day, and then diſcharged 
him; and the bail, who were likewiſe ar- 
dered to be preſert in court, were then per- 
mitted to ſurrender him again in their diſ- 
charge, and the bail was entered as put in 
at the return of the writ as it ought to be, 
and ſo all appeared to be right on record. 
For it was admitted that bail may be put in 
de bene eſſe before the return of the writ, 
but it is always entered as of the return day 
and ſo it is of no efficacy until tha: time. 

— * N. Mr. J. Forte/cue A. was abſent 
when we delivered this opinion— 

— It is plain that in Comberbach and 
other books, where ſomething has beea ſaid 
in relation to this matter, the Court did 
not conſider the diſtinction between a bail- 
bond and bail ; the firſt being only to en- 
force an appearance for the ſecurity of the 
ſheriff, the latter an actual cuſtody deli- 
vered to the bail by the Court,” 

—The following note is in the ſame 
MSS. of a ſubſequent date. De Champes 
v. Lewis, and Newton v. Lewis - Lewis was 
brought up by baleas corpus according to 
our former order, and Meauton an attorney 
of this court ang the plaintiff in one of the 
cauſes appeared. The habeas corpus and 
return being read, We ordered the ſheriff 
to return the writs in both cauſes; and ac- 
cordiogly he focn after returned cepi 
co: pus in both cauſes, Then we ordered 
the render to be diſcharged, and the bail 


appearing to be entered regularly as of the 


return day, We permitted the bail (being 
thea preſent in court, and who were the 
ſame perſons who had given the bail- bond 
to the ſheriff) to ſurrender Lewis in court 
in their own diſcharge; and then we or. 
dered che ſurrender to be entered as of this 


day, and remanded Lezuù back to the pri- 


ſon of the Fleet.“ 
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Bak TON Clerk and Another againſt Wes and Another 2% 


Executors of WM. Jacques. 


Dor on bond. The defendants craved oyer of the bond, where- 

by B. Rookſby and Vm. Facques (the teſtator) became jointly 
and ſeverally bound in the penal ſum of 1001. to the plaintiffs as 
joint treaſurers of the charity- ſchool of the pariſh of Saint Andrew, 
Holborn, London; and alſo craved oyer of the condition, which, 
after reciting that B. Rook/by had been appointed collector of 
the voluntary ſubſcriptions which fhould be contributed by any 
perſon or perſons for the uſe and benefit of the charity-ſchool 
upon condition that he ſhould enter into a bond with a ſufficient 
ſurety to the ſaid treaſurers, and from time to time to account for 
and pay over the ſame to them, was that if Rook/by ſhould from 
time to time well and truly within the times by the ſaid treaſurers 
appointed account for and pay to them or one of them all ſuch 
money as at any time ſhould be received by or come to the hands 
power or uſe of him the ſaid Rook/oy or any perſon in truſt for 
him by the produce or means of any voluntary contribution or 
ſubſcription paid to the ſaid Reok/by for the uſe and benefit of the 
ſaid charity-ſchool, and alſo ſhould in all reſpects during his the 
ſaid Rook/by's continuance in the ſaid office of collector perform 
the ſame faithfully &c. then the ſaid obligation ſhould be void, 
The defendants' then pleaded performance generally according to 


the terms of the condition, 


The plaintiffs replied that after the making of the ſaid writing 


obligatory and during Rook/by's continuance in the ſaid office of 
collector he had and received a certain ſum of money, to wit, one 
pound and one ſhilling of and from one S. Ge/ell as and for a vo- 
luntary contribution or ſubſcription paid by Guell to him Roek/by 
for the uſe and benefit of the ſaid charity-fchool, yet that Roo/oy 
had not well and truly accounted for and paid the fame to the 
plaintiffs or either of them, but had wholly failed and made default, 
and the ſaid ſum ſo received by the ſaid Roo#/by was ſlill wholly 
unpaid to the plaintiffs or either of them, contrary to the form and 
effect of the ſaid condition &c. For further breach, according to 
the form of the ſtatute &c., the plaintiffs ſaid that after the making 
of the ſaid writing obligatory and during Rock/Sy's continuance in 
the ſaid office of collector &. to wit on the iſt of Decem/er 1795 


and on divers other days andtimes between that day and the day 
5 4 of 


Feb. 4ch. 


To debt on 
bond, con- 
ditioned that 
one B. R. 
ſhovld ac- 
count for ard 
pay over to 
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of a Charity 
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tary contri- 
butions as 
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1800. of exhibiting the plaintiffs' bill &c. Rook/by had and received divers 
arge ſums of money amounting in the whole to a large ſum of 
againſt money, to wit, the ſum of 100/. of and from divers perſons as and 
for divers voluntary contributions or ſubſcriptions made and paid 
by the ſaid laſt mentioned perſons reſpectively unto him Rook/by 
for the uſe and benefit of the ſaid charity-ſchool &c, yet that 
Rookſby (though requeſted) had not well and truly accounted for 
and paid the ſame or any part thereof to the plaintiffs or either 
of them, but had made default &c. And for further breach &c. 
the plaintiffs ſaid that after the making of the ſaid writing obli- 
gatory &c. to wit on &c. he Rook/by gave and rendered to the 
plaintiffs a certain account in writing of divers voluntary contribu- 
tions and ſubſcriptions received by and come to the hands of him 
Rookſby for the uſe and benefit of the {aid charity- ſchool &c, and 
that in and by the ſaid account ſo given and rendered by the ſaid 
Rook/by to the plaintiffs there appeared to have been received and 
come to the hands of him Rookfby by the produce of divers voluntary 
contributions or ſubſcriptions made unto him Rooꝶſby for the uſe and 
benefit of the ſaid charity-ſchool &c. divers large ſums of money, 
| amounting in the whole to a large ſum of money, to wit 100 J.; 
38 at &c.; and the plaintiffs ſaid that the ſaid ſeveral ſums of money 
1 ſo as aforeſaid amounting to a large ſum, to wit, 100 f., had fo been 
it received by and had ſo come to the hands of the ſaid Rook/by by 
i the produce of the laſt mentioned voluntary contributions or ſub- 
4 ſcriptions made for the uſe and benefit of the ſaid charity-ſchool, 
I and that at the time of the giving and rendering of the ſaid laſt 
mentioned account in writing the ſaid laſt mentioned ſum of 100 J. 
was wholly unpaid to the plaintiffs or either of them &c; where- 
| | fore &c. 

The defendants in their rejoinder took iſſue on Rook/by having 
accounted for and paid any ſum of money received by him from 
Goſnell as a contribution &c; and demurred to the ſecond and 
third breaches aſſigned, ſtating for ſpecial cauſe of demurrer to the 
ſecond, that the plaintiffs had not named deſcribed or in anywiſe 
aſcertained the perſons of or from whom Roo{/by was ſuppoſed to 
1 have had and received the ſaid ſums of money in the ſaid breach 
# mentioned, ſo as to enable the defendants to meet the ſaid charge, 
Wo and for that the ſaid breach was too vague and general &c. ; and 
4 ſtating for ſpecial cauſe of demurrer to the third breach, that it 
contained only a ſtatement of evidence and not of material facts, 
if and did not with ſufficient certainty name deſcribe or aſcertain of 
1 or from whom the ſums of money therein ſuppoſed to have been 
. 1 14 received 
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received by Rook/by were received, and for that the ſaid breach was 18300. 

too vague and general &c. There was a joinder in demurrer as to 2538 

the ſecond and third breaches. ogainſt 
Wood in ſupport of the demurrer. The two laſt breaches are OT 

aſſigned too generally; for the defendants, who are ſtrangers to 

the tranſaction, have no means of knowing from fo vague a charge 

what they are called upon to anfwer. The names at leaſt of thoſe 

perſons from whom Noo!/op received contributions ought to have 

been ſtated. Admitting that ſuch a general mode of pleading would 

have been good as againſt the principal himſelf who was cognizant 

of the whole tranſaction, it does not follow that it is ſufficient as 

againſt the ſurety or his executors who cannot be preſumed to 

know what the principal received. In 7 An/on v. Stewart (a) it 

was holden to be neceilary to ſtate in a juſtification to an action 

ſor a libel, in calling the plaintiff a fwndler, the particular inſtances 

of fraud by which the defendant intended to ſupport the charge, | 

and to ſpecify the names of the perſons defrauded. So in the caſe 

of Newman v. Dailey (b) there cited; where a Juſtice of Peace 

brought an action againſt the defendant for charging him with 

« pocketing all the tines and penalties forfeited by delinquents 

whom he convicted” &c, to which the defendant pleaded gene- 

rally that the plaintiff was a Juſtice of Peace and during the , 

time of his aQing as ſuch he convicted arwers perſons reſpectively j 

in divers ſums &c. which ſums he had received and had not paid 

over &c; the juſtification was holden bad on demurrer, becauſe 

it did not ſpecify any one fine or penalty, &c. Again in Rex v. 

Robe (c), on an information againt a Clerk of a Market for exac- 


tions in his office, ſtating that under colour of his office he illegally 
cauſed his agents to demand and receive of /everal ether perſons 
feveral other ſums on pretence of examining their weights and 
meaſures, judgment was arreſted on account of the generality of 
the charge. There is a further objection to the third breach 
aligned, that it attempts to make a paper given in by Roou/by con- 
cluſive evidence againſt the defendants of his having received certain 
voluntary contributions on acconnt of the charity, This is in 
effect a ſtatement of evidence of a fact inſtead of an averment of 
the fact itſelf. Anditis an attempt to make the acknowledgment of 
the principal concluſive evidence againſt the ſurety. But at any 
rate if ſuch a matter can be pleaded at all, the account itſelf ſhould 


(a) Ante, 1 vol. 748. (4) Ib. 750. Hil. 16 Geo, 3. (e) 2 Stra. gag. 


Vor. VIII. 6 C have 
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1800. have been ſet out in hæc verba; which would have rendered the 
„ charge more certain, 


BAR Tot 
againſt Routh contra, There can be no difference between the caſe of 


— a principal and that of a ſurety with regard to the form of plead- 
ing; greater certainty is not required in the one caſe than in the 
other. This mode of pleading is given by the ſtatute 8 & 9 V. 3. 
c. 11. / 8, Before that ſtatute (a) a plaintiff could only aſſign one 
breach on the bond in anſwer to the plea of general performance; 
on proof of ſuch breach he was entitled to judgment for the 
whole penalty at law; and the defendant was obliged to have 
recourſe. to a court of equity for relief, who would ſometimes 
direct an iſſue to try to what extent the plaintiff had been damni- 
| 4 fied. That ſtatute was intended as a remedial law in favour of 
It both partics (5), and it ſubſtituted the preſent compendious method 
of proceeding by which juſtice may be obtained without the cir- 
cuity and expence of a ſuit in chancery, But the legiſlature could 
never have intended to make plaintiffs aſſign breaches with more 
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# particularity than they were bound to do before; for then the 
[| whole benefit of the ſtatute would be done away, and it would be 
(il neceſſary in moſt caſes to file a Fill in equity for a diſcovery before 
5 a plaintiff could aſſign his breaches with ſufficient certainty It is 
1 ] a general rule in pleading (c) that where a matter tends to great 
. prolixity a conciſe manner of pleading may be admitted. Now if 
K# theſe breaches be not aſſigned with ſufficient certainty, no other 
0 line can be drawn except that of ſtating at length every article of 
| the account, mentioning every particular ſum received, the time 


N when, and alſo the perſon from whom it was received; for there 
can be no ground for requiring greater certainty in one of theſe 
reſpects than in the others. But the ſame rule applies here as in 
$ covenant, that when matter lies generally within the knowledge of 
. the covenantor, there a general allegation 1s ſuſſicient (4). And 
the ſurety ſtanding in the ſame ſituation as the principal in reſpect 
# to the plaintiffs, the rule will equally apply to this caſe.—He alſo 
referred to the following caſes, where replications equally general 
i as the preſent were either holden to be goud, or in which no ob- 
[ jection was taken to the generality of the pleading. Lord Arling- 
Wi ton v. Merrich, 2 Saund. 411; Duke of Bolton v. Clarke, 1 Lute. 
# 580; Lill. Enir. 114; Simmons v. Langhorne, 2 Will. 11; Wright 
ik v. Ruſſell, 3 Will. 535; Cormeallis v. Savery, 2 Burr. 772; The 


it (a) Collins v. Collins, 2 Burr. 824. (5) Hardy v. Bein, ante, 5 vol. 540. 636. 
14 (s) 1 Lutw, 421. (d) 9 Co. 61. Cre. Jac. 304. | 
0 | | | Tris 
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Iriſh Society v. Needham, ante, 1 vol. 482; and Shum and others 
v. Farrington, Hil. 37 Geo. 3. C. B.; which laſt caſe was ſhortly 
this. To debt on bond for 2000/7. the defendant craved oyer of 
the bond and condition, from whence it appeared that the defend- 
ant and one R. Spratling became jointly and ſeverally bound to the 
plaintiffs as brewers and copartners, conditioned for the good beha- 
viour of R. S. employed by the plaintiffs as their agent or factor 
in their buſineſs as brewers, and for his duly rendering and paying 
to the plaintifts a true and juſt account payment and delivery of all 
monies &c. belonging to their trade with which he ſhould be en- 
truſted or which he ſhould receive &c. as agent for the plaintiffs : 
The defendant then averred performance: The plaintiffs replied 
that R. S. whilſt he ſo continued to manage the buſineſs of the 
plaintiffs as their agent or factor, vis. on the zoth of October 
1793 and on divers other days and times between that day and the 
1ſ of July 1796 under and by virtue of the ſaid appointment 
received divers ſums of money, amounting to a large ſum, vis. 
2000 l., belonging to ſuch buſineſs as ſuch agent &c., and had 
not given rendered and paid to the plaintiffs a true and juſt 
account payment and delivery of the ſaid ſum of 2coo/. &c. 


To this there was a demurrer, aſſigning for ſpecial cauſe, that it 


did not appear in and by the replication from whom or in what 
manner or in what proportions &c. the ſaid ſums were received. 
But the court held it ſufficient, and overruled the caſe of ores v. 
Williams (a) which was cited in ſupport of the demurrer.—In 
ſupport of the third breach aſſigned he cited Bache and others v. 
Proctor (b) as in point. And, added that no inconvenience could 
enſue to a defendant in ſuch caſes, becauſe if he were really ignor- 
ant of the circumſtances he might take out a ſummons to compel 
the plaintiff to produce the particulars of his demand. 

Mood in reply. No leſs certainty is required under the ſtatute 
of William than was neceſſary at common law; the intent being 
the ſame, to appriſe the adverie party of what he is charged 
with. This rule applies as well where the breach is aitigned in the 
replication as in the declaration; and the caſes firſt cited ſhew that 
this manner of pleading in a declaration 1s ill, Though it may 
not be neceſſary, for the ſake of avoiding prolixity, that the par- 
ticular ſum reccived from each perſon or the time when ſhould be 
ſet forth, yet it was neceſſary, in order to give the defendants due no- 
tice of the circumſtances, that the names of the perſons from whom 


(a) Doug. 214. (5) Ib. 382. 
4 any 
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1800: any of the money was received ſhould be mentioned, without 


F434" which they cannot be prepared with evidence to defend themlelves. 
er In this reſpect the caſe of a ſurety differs eſſentially from that of 
"3-00 principal, who muſt be preſumed to know his own aQs. And 


this caſe is diſtinguiſhable from that of Shum v. Farrimgton ; for 
there the breach aſſigned was that the defendant had not rendered 


an account, which is one ſingle act. 

The Court (a) expreſſed a clear opinion againſt the defendant, 
conſidering the caſe of a ſurety or his executors to ſtand exactly 
in the ſame ſituation as that of the principal himſelf, And they 
aſſented to the caſe of Shrum and others v. Farrington in oppoſition 
to that of Jones v. Williams, which latter (they oblerved) was 
never generally approved in Męſiminſien Hall. Whereupon 

Wood delired leave to withdraw his demurrer and plead to iſſue, 


which was granted. 


(a) Abſent Ld, Kenyon Ch. J. 


The Kixs againſt The Sheriff of Mipprxszx, in a 


— 
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| Tueſday, 

N OW. Cauſe of Brown v. CuLver. 

i | When the HE writ in this caſe was returnable on the 2 3d of November 
„ ＋ do laſt; bail was put in on the 27th; and the rule to bring 
* the laſt day in the body expired on the laſt day of the laſt term, ſo that the 
1 eee me bail had the whole of the firſt day of this term to juſtify, On 


the whole of the firſt day of this term the defendant (Culver) ſurrendered in 


the firſt day : , OT R X g 5 , 
of the next diſcharge of his bail, but no notice of it was given until eight in 


term to joſ- : | . 5 
rify; and if the evening: on the {ame day an attachment iſſued againſt the 


the defend- 2 
ant ſurren- ſheriff. 


ders * And the only queſtion was whether or not a render of the 
Cc arge 0 ! . | . 
defendant on any part of the firſt day of this term were ſufficient 


bail on any 

=. — to prevent an attachment iſſuing againſt the ſheriff on that day; 
cory The Court, after conferring with the Maſter, were of OPINION 
2 that, as the bail had the Whole of that day in which to juſtify, a 


bringing in | 
the body. ſurrender of the defendant on any part of that day juſtified the 


ſheriff; and therefore they made the rule abſolute to ſet aſide the 

i attachment, as having iſſued too ſoon. 
. | | | Rule abſolute. 

i Wigley in ſupport of the rule. 
itt Marryat againſt it. 

| 7 
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The KING againſt The Inhabitants of ULLESTRHORPE. Kauen, 
ebruary 5th. 


wo juſtices removed 7. Smith, E. his wife and their two 4 ce. tigste 


children, from Ullefthorpe to Ear! Philton ; the court of 3 


Quarter Seſſions quaſhed the order, and ſtated the following caſe 4. to . ac. 


ini * $h3 knowledpin 
for the opinion of this court, 5 


C. and D, 
f . hit aui 
Mary Foxon, the mother of the pauper T. Smith, whoſe maiden mw; "ney 
; dren to be 


name was Taylor, was married about forty years ago to one David cn, * 


Roberts whoſe ſettlement was at the pariſh of Huncote, and who biſhioners, is 
concluſve us 


enliſted for a ſoldier a ſhort time after, and was never after ſeen by between the 
pariſhes of 


the ſaid Mary Foxon his then wife. She hearing that he was dead 7 and &; 
about ſeven years after married % Smith, the father of the W 


pauper T. Smith; and about two months after ſuch marriage they url 


applied to the pariſh of Earl Philton for a certificate, who granted 
one to Ulle/thorpþe, acknowledging the laid John Smith, Mary his 
wife, and their family, to be their inhabitants legally ſettled in that 
pariſh, It was proved that the original huſband of M. Foxon 
(D. Roberts) was alive and came home after the ſaid M. Foxon's 
marriage with J. Smith. T. Smith the pauper was born during 
the cohabitation of the ſaid Mary and J. Smith, and after the ſaid 
certificate, in the pariſh of Ulle/thorpe. 

Beauclerk having on a former day obtained a rule niſi to quaſh 
the order of ſeſſions, that rule was now made abſolute without 


oppoſition. 
Per Curiam, Order of ſeſſions quaſhed (a). 
(a) Vid. R. v. Tefeck. Burr. S. C. 737; R. v. Headcorn, Ib. 253. * 
7 
PaLk againſ/ RENDLE. Wedneſtay, 
| February 5 h 


un writ was ſued ont in laſt Trinity vacation, returnable the If defendant 
ſuffer plain - 


firſt return-day of Michaclmas Term. In Michaclmas vaca- tiff to fle 


tion common bail was filed by the plaintiff for the defendant foi _ 


according to the ſtatute 12 Geo. 1. c. 29.3 and the declaration was under the 
ſtatute, the 


filed with notice to plead within the firſt four days of Hilary latter my 
vpon the ex- 


On the 23d of Jannary a rule to plead was given, which piration of 
tbe rule to 


plead ſign judgment for want of a plea without any demand of a plea (a). 


Term. 


(a) liter, where the defendant enters 1 declaration out of the office, Vite v. 
an appearance, thovgh he does not take the ] Dent; C. B. 22%. and Pull. 341. 
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of courſe expired on the 27th, and the plaintiff was entitled to 
ſign judgment on the 28th, which however he did not do until 
the 29th. But previous to the judgment being ſigned though 
after the time the plaintiff was entitled to ſign it the defendant's 
attorney left notice at the chambers of the plaintiff's attorney that 
he had taken the declaration out of the office, and deſired the 
plaintiff's attorney to demand a plea of him; which notice the 
plaintiff's attorney did not ſee until after the judgment was ſigned. 


Upon a rule niſi for ſetting aſide the judgment for irregularity, 


ſupported by Dampier, and oppoſed by Gafelce, 
The Court, after conſulting the maſter, were of opinion that 
the defendant, not having filed bail for himſelf, was not entitled 


to a demand of a plea, and that the judgment was regular. 
Rule diſcharged. 


GRIFFITHS againſ} Davits. 


urs was an action of treſpaſs, in one count only, for breaking 
and entering the plaintiff's cloſe called Cooker in the pariſh of 
Stoke Lacey in the county of Hereford. There was no plea of the 
general iſſue: but the defendant pleaded three ſeveral pleas of 
quſtification, claiming in each of them a preſcriptive right of way over 
the cloſe, called The Ccoken ; each of which preſcriptions was tra- 
verſed in the replication, and iſſues were taken thereon. The plaintiff 
alſo new aſſigned, and ſtated that he brought his action as well for 
the treſpaſſes mentioned 1n the pleas as for other treſpaſſes com- 
mitted in the ſame cloſe at other times and on other occaſions &c. 
and out of the ſaid ſuppoſed ways &c; as to which the defendant 
ſuffered judgment to go by default. The venire was to inquire 
what damages the plaintiff had ſuſtained by reaſon of the latter 
treſpaſſes and alſo to try the ſeveral iſſues Joined. The jury found 
a verdict for the defendant on the iſſues on thoſe three pleas, and 
aſſeſſed the damages on the judgment by default at 15. 

Manley having obtained a rule calling on the plaintiff to ſhew 
cauſe why the Maſter ſhould not be directed to tax the defendant 
his coſts upon the iſſues found for him, on the authority of Day 
v. Hanks, ante, 3 vol. 654; 

Abbott now ſhewed cauſe againſt that rule; and attempted to 


diſtinguiſh this caſe from that, by obſerving that there were two 
8 counts 
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counts in the declaration in that caſe, on one of which the defend- 
ant had judgment: whereas here there was only one count. But 
| The Court ſaid that that made no difference; and that the pre- 
ſent caſe could not be diſtinguiſhed on principle from that of Day v. 
Hanks, And | 
Le BLraAnce J. ſaid that the authority of that caſe had been 
recognized in a ſubſequent caſe in the court of Common Pleas, 
Tr. 32G. 3., where the declaration conſiſted of only one count, 
and where the deciſion was the ſame. That was an action of 
covenant ; as to part the defendant admitted that he had broken 
the covenant, and he pleaded as to the reſidue; the venire was 
awarded as well to try the iſſue joined as to aſſeſs damages on that 
part on which the defendant had ſuffered judgment by default ; on 
the trial of the iſſue the defendant obtained a verdict; and on an 
application to the court of Common Pleas they were of opinion that 
the defendant was entitled to the coſts on the iſſue found for him. 
Rule abſolute. 


Her Curiam, 


The KING againſt AUTRIDGE. 


HE defendant, to an information in nature of quo warranto 
calling on him to ſhew by what authority he exerciſed the 


office of a free burgeſs of Launcęſton, having (under the common 
rule to plead ſeveral matters) pleaded two preſcriptive titles in two 


ſeparate pleas, 
Gaſelee now moved to ſtrike out one of the pleas; contending 


that the ſtatute 32 C. 3. c. 58. (a), which for the firſt time enabled 
a defendant in certain caſes to plead ſeveral pleas to an informa- 
tion in nature of quo warranto, only extended to caſes where the 


defendant pleaded that he had holden the office for ſix years, when 
and when only he may plead other pleas. That the object of the 


(a) By that ſtatute, after reciting ** that | a quo warranto for the exerciſe of any office 
or franchiſe in any city borough or town 


corporate to plead that he had firſt actually 
taken upon himſelf or held or executed the 
othce or franchiſe which is the ſubject of 
ſuch information fix years or more before 
| the exhibiting of ſuch information &c; 
avhich plea ſhall and may be pleaded either 
fingly or together with and beſides ſuch plea as 
he might have lawfully pleaded before the 


it would greatly tend to ſecure the freedom 
of elections and the quiet tranquillity and 
good order of cities boroughs and towns 
corporate if a certain reaſonable limitation 
of time ſhould be by law eſtabliſhed, be- 
yond which no member or officer of any 
city borough or town corporate ſhould be 
diſturbed in the enjoyment or exerciſe of 
his office or frarchiſe which he ſhould have 
held and enjoyed for ſuch time,” it is en- 
.aQted that © it ſhall be lawful for the de; 
ſendant.to any information in the nature of 


court on motion ſhall allow.” 


legillature, 


paſſing of the act, ox ſuch ſeveral pleas as the 
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legiſlature, in paſſing that act, was to give a benefit to perſons 
who had been in office for ſix years, it reciting that“ it would 
greatly tend to ſecure the quiet &c. of towns corporate &c. if a 
certain reaſonable limitation of time ſhould be by law allowed 
beyond which no officer ſhould be diſturbed in the enjoyment or 
exerciſe of his office;”” and the enacting part confining the privi- 
lege of pleading ſeveral pleas to caſes where the defendant pleaded 
the ſtatute of limitations; for after allowing him to plead this plea, 
it adds“ which plea ſhall and may be pleaded either ſingly or 
together with and beſides ſuch plea as he might have pleaded be- 
fore.” But | 

Lord KENYON Ch. J. ſaid that the ſtatute ought not to receive 
ſo narrow a conſtruction; for that the legiſlature intended to give 
a defendant, in ſuch a proceeding, the liberty of pleading ſeveral 
pleas, whether with or without the plea of the ſtatute of limita- 
tions; the concluding words in the act being © or ſuch ſeveral 
pleas as the court on motion ſhall allow,” 


Rule refuſed. 


Per Curiam, 


PErCHaRD againſt HEywoop, 


| February 7th. 


af he act of the T* treſpaſs for breaking and entering the plaintiff's dwelling- 


Thames from 
all taxes and 
aſſeſſments 
avhat/ſoever , 
does not ex- 


empt the oc- 
.cupiers of 


houſes built 
on ſuch 
lands from 


the pay- 


ment of the 
houſe and 
window du- 


ties, impoſed 


by ſtacute 
38 Geo. 3. 
c. 40. 


| | 43 houſe, and taking and carry ing away his goods, the defend- 
1 begins" ant pleaded the general iſſue. At the trial before Lord Kenyon 
N lands em- at the ſittings at Guildhall after laſt Michaelmas term a verdict was 
— — taken for the plaintiff for 71 J. 8 f.; ſubject to the opinion of this 


court on the following caſe. | 
The plaintiff's dwelling- houſe ſtands on the ground which was 
formerly part of the ground and foil of the river Thames incloſed 
and embanked in purſuance of and ſubje to the quit-rent impoſed 
thereon by the act of the 7 Geo. 3. c. 37. entitled“ An act for 
completing the bridge acroſs the river Thames &c., and was 
erected on the ſaid ground after the making of the embankment. 
The plaintiff was not for ſome years before nor until after the paſl- 
ing of the act of the 38 Geo. 3. c. 40. charged or aſſeſſed in 
reſpect to his dwelling- houſe with or to any rate or tax on houles 
or windows; nor is he now charged otherwiſe than as hereafter is 
mentioned. The entry ſeizure and converſion, for which this 
action is brought, were made by the defendant under aſſeſſments 
regularly made, and under a warrant to him in that reſpect regu- 
larly granted by the commiſſioners duly authorized to act under 
15 the 
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the following acts of parliament or ſome or one of them, viz. 
38 Geo. 3. c. 40; 38 Geo. 3. c. 16; 38 Geo. 3. c. 81; by which 
warraut the defendaut was required and directed by the commiſ- 
fioners to diſtrain the goods and chattels of the plaintiff for the 
non- payment of the following aſſeſſments or ſurcharges, vis; for 
the dwelling-houſe according to the number of windows, 11 J. 12 5.; 
for the dwelling-houſe according to the value, 6/. 5 .; for the 
ſecond, third, fourth, fifth, and ſixth, inſtalments of the aid and 
contribution tax on the aſſeſſed taxes, 44 J. 125. 6 d.; and for 
the ſeventh inſtalment on the ſame, 8 J. 186. 64. The queſtion 
for the opinion of the court was whether the plaintiff were exempt 
by the ſaid act of the 7 Geo. 3. c. 37. from the aſſeſſments for 
which the diſtreſs was made or any or either of them. 

The act in queſtion, which was paſſed for the purpoſe of com- 
pleting Blackfriars-bridge, after reciting that it would tend to 
remove inconveniences if the ſoil of the river Thames between 
certain limits (including the premiſes in queſtion) were embanked, 
the expence of which was eſtimated at a large ſum, enabled the 
corporation of London, upon their petition, to embank the ſame ; 
with a proviſo that the owners of the ground abutting on the 
north ſide of the river might incloſe and embank the ſame at their 
own expence; © And it was thereby further enacted that the ground 
and ſoil of the ſaid river ſo to be incloſed and embanked &c. 
{hould veſt and the ſame were thereby veſted in the owners or pro- 


prietors of ſuch adjoining ground, according to their reſpective 


eſtates, free ſrom all taxes and aſſeſſinents whatſoever 

Eaft for the plaintiff contended that under theſe laſt- mentioned 
words the plaintiff was exempted from the payment of the houſe 
and window taxes; and if ſo, from the aid and contribution tax 
alſo, the rate of which was to be aſcertained by the quantum of 
duty payable by the plaintiff for his houſe and windows, according 
to the principles oa which this court had before decided the caſes 
of Williams v. Pritchard (a), and Eddington v. Borman (b), The 
words of the exemption in the 7 Geo. 3. c. 37. are extenſive enough 
to include every ſpecies of taxation: but admitting that they 
ought to be reftrained within the apparent intent of the legiſlature, 
which was to encourage the owners of the ſoil to embank it from 
the river, (for which they paid and {till continue to pay a valuable 
conſideration), the words muſt be reſtrained to mean an exemp- 
tion from © all taxes payable by the owners &c in reſpect of that 


(a) Ante, 4 vol, 2. (5) Ib. 4. 
Vol. VIII. 6 E | ſpecies 
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ſpecies of property.” Now the 38 Geo. 3. c. 40., which impoſes 
the new houſe and window duties in lien of thoſe which exiſted 
before the exemption contended for was created, expreſsly lays 
the duties © hon houſes windows and lights, and upon inha- 
bited houſes,” according to the ſchedules A and B at the end of 
the act. And though the third ſection of the act and ſchedule B 
direct the duties to be charged on the occupier, yet the former in 
terms impoſes ſuch charge on the occupier in reſpef of the houſe 
&c. Then if the owner be exempt from all taxes and aſleſſments 
whatſoever in reſpect of this property, ſuch exemption neceſlarily 
extends to his tenant in the ſame reſpect. The caſe of Williams v. 
Pritchard was the caſe of a tenant and not of the owner; and there 
the court held that he was exempt in reſpeC of this very property 
from the payment. of the land-tax under the ſame words of ex- 
emption. That caſe is alſo an authority to ſhew that the exemp- 
tion extends to public taxes as well as parochial aſſeſſments. 
Indeed the ſtruggle in caſes of this ſort has moſtly been to extend 
general words of exemption like the preſent to parochial taxes; for 
the rule is that Zaxes generally mentioned muſt be taken to mean 
parliamentary taxes, if the ſubject matter will ſuffer it (a). The 
caſe of Williams v. Pritchard allo proves that where the intention 
of the legiſlature is not apparent to that purpoſe the general words 
of a latter ſtatute ſhall not repeal the particular proviſions of a 
former one. And to the ſame effect are Gregory's cafe, 6 Rep, 19. 6. 
and Frudgin's caſe 21 Eliz., cited in Fofter's caſe 11 Rep. 63.6. 


If it be ſaid that the houſe and window duties are of a different 


nature from the land-tax, the former being a charge upon the 
perſon and the latter upon the real property, it may be anſwered 
that even the land-tax with reſpect to the public is a tax upon 
the tenant (5); for by the land-tax act the tenant is chargeable, 
as here, in reſpect of the land, though he may afterwards deduct 
it out of his rent: and all taxes are ſaid to be a charge in viris (c). 
Beſides in the cafe of Eddingion v. Borman the ſame exemption was 
holden to extend to the aſſeſſments for cleanſing and lighting the 
ſtreets &c. which were to be paid by thoſe who. were liable to be 
rated to the poor. And though in ſtriftneſs- that caſe followed the 
deciſion of Milliams v. Pritchard, the amount of the rate being to 
be. aſcertained by the quantum to which the houſes were aſſeſſed 


(a) Brewſter v. Kitchen, 1 Lord Ray. | Buller J. | 
317. Lady Arran v. Criſpe, Solk, 221. (c) Per Lord Holt in Hyopwoed v. Bare. 
( R. v. Mitcham, Dougl. 226, per foot, 11 Mod. 240. 
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to the land-tax, yet the Court in piving judgment went on the 
ground that the tenant was equally exempt from the poor's Fate, 
And that point was directly decided in R. v. Soo. (a); where the 
queſtion being whether the occupiers of certain charity-lands 
were exempted from the poor's rate under a private act of the 
12 Car. 2. which directed that the land &c. ſhould be freed and 
diſcharged from all manner of taxes & civil or military, and that 
the owners and occupiers thereof ould not be taxed or other wiſe 
charged for or in reſpect of the ald lands &c. towards an y public 
tax &c, this court held that the exemption extended to the poor's 
rate. Now it is clear that the poor's rate is a perſonal tax on the 
occupier (6b) ; and yet the above caſes ſhew that under an exemp- 
tion from taxes in reſpect of certain land the occupier ſhall not 


pay the poor's rate which is impoſed in reſpect of that property, 


although the tax in it's nature 1s perſonal and not a tax on the land. 
So here, admitting the houſe and window duties to be perſonal 
taxes on the occupier, yet being impoſed on him in reſpect to the 
real property which is exempted from taxation, he muſt conſe- 
quently be exempted from the payment of theſe taxes allo. 

Mood for the defendant. The ſtatute of the 7 Geo. 3., though 
declared to be a public act, is in its nature and effect a mere private 
ſtatute, relating altogether to local proviſions within the city of 
London; and the clauſe in queſtion giving the exemption from 


taxes and aſſeſſments is only a private contract between the corpo- 
ration and the owners of the ground within the limits mentioned 


in the act, whereby if the latter choſe to embank the river at their 
own expence the corporation conſented that they ſhould be free 
from all taxes and aſſeſſments whatſoever : that muſt neceſſarily 
mean ſuch taxes and aſſeſſments as were of a local nature, and of 
which therefore it was competent to the reſt of the inhabitants 
within the city to agree to take the whole burthen upon them— 
ſelves inſtead of calling on theſe parties to bear their ſhare of it, 
Of this nature is the land-tax, a certain quota of which is to be 
raiſed within the city. The ſum to be raiſed upon each diſtrict 
being certain, it was immaterial to the public by whom in parti- 


cular it was paid; and it was competent to the city to agree with 


the owners of this land that they ſhould be e: cempted from con- 
tributing: but it never could have been the intention of the 


legiſlature, nor can it be collected from this act of parliament, 
nor from the deciſion of this Court in Milliams v. Pritchard, 


(a) Ante, 3 vol. 602, (.) Vid, Roawls v. Gell, Conrp, 451. 
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that theſe owners were to be exempted from the payment of any 
taxes of a general nature, by which the revenue of the country 
would be diminiſhed without any equivalent or compenſation to 
the public. But there is a proviſion at the end of the ſchedules 
A and B in the 38 Ceo. 3. c. 40. which puts this queſtion out of 
all doubt, even admitting that the clauſe of exemption relied on 
would otherwiſe have extended to this caſe. For, after impoſing 
the ſeveral rates, and making certain exceptions in particular caſes, 
(not including this) the act ſays, “ the ſaid ſeveral rates and duties 
to be charged in reſpect of every inhabited dwelling houfe, with. 
out any other or further exemption being allowed than fuch as are 
contained and expreſily provided for in and by this act, notwittſland- 
ing any former flatute or flatutes to the contrary.” The plaintiff's 
argument therefore would operate as a repeal of the former ex- 
emption ſo far as relates to theſe taxes. 

Ea, in reply, ſaid that the clauſe laſt mentioned was introduced 
only for the purpole of guarding againſt any equitable extenſion of 
the exemptions contained in the act itſelf, ſome of which were of 
a very general nature; as / 5. which exempts tenements contain- 
ing not more than ſix windows, on account of the preſumed i ina- 
bility of the occupiers to pay the duties. And as to the ſtatute of 
the 7 Geo. 3. c. 37. being ia the nature of a private contract be- 
tween the city and the owners of the privileged lands, that argu- 
ment was inconſiſtent with the principle of the determination in 
the caſe of Williams v. Pritchard, where the court held that the 
exemption extended to the land-tax which is a public and general 
tax. | | 

Lord KenyoN Ch. J. This act of parliament is (as the 
defendant's counſel has contended) to be conſidered as a contract 
between the reſpective parties, notwithſtanding It is (as many 
other acts of the ſame kind are) declared to be a public act; for it 
was brought in on the petition of the corporation of Londor. 
When the act paſſed certain improvements of the property on the 
banks of the Thames were in view, and in order to encourage the 
ſcheme the lands to be improved were to be exempted from certain 
local taxes; of this nature was the land-tax for that act impoſes 
a general burden which is to be raiſed on the whole city, and 
therefore inter ſe the corporation might agree that the owners of 
this property ſhould be exempted from bearing their ſhare of it: 
but it was not the intention of the legiſlature to extend the exemp- 
tions further. This act was paſſed in the ſeventh year of the pre- 

14 ſent 
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ſent reign, and the others, under which the plaintiff was aſſeſſed, 
were not made until the thirty-eighth year of the reign; and the only 
queſtion is whether or not the laſt which impoſe certain taxes on all 
perſons (except in certain-excepted caſes, of which this is not one,) 
exempt the perſons who were exempted in the firſt. Our former 
deciſion reſpecting the land-tax has been preſſed upon us, as if it 
were ſuppoſed that we thould act inconſiſtently in determining 
againſt the plaintiff in this caſe: but on the beſt conſideration that 
F can give the ſubject, I approve of that deciſion, and think that 
there muſt be judgment againſt this plaintiff. Though the land- 
tax act was at the time of that deciſion in form only an annual 
act, it has been conſidered in ſubſtance as a permanent act; for 
if each land- tax act had been treated as a ſeparate act of parlia- 
ment ſtanding by itſelf, the groſs inequality of that tax that now 
obtains in different parts of the country would not have prevailed fo 
long. But certain regulations having been made on a valuation in 
Ling William's time, that proportion has always been paid in the 
feveral diſtricts ſince that time, on the ground that the ſand-tax, 
though renewed annually, was conſidered as a perpetual tax; 
and indeed now it is in fact become ſuch. In deciding that 
caſe therefore we were guided by the intention of the legiſlature, 
who did not mean to exempt the owners of the land in queſtion 
from the land-tax of one year only but from the land- tax in ſub- 
ſequent years. Then if that deciſion do not affect this caſe, it 
ſeems perfectly clear that the plaintiff is liable to pay the taxes in 
queſtion. The laſt clauſe referred to in the ſtatute 38 Geo. 3. 
c. 40. removes all doubt on the ſubject; though even without that 


I ſhould have been of opinion that the plaintiff could not recover 
in this caſe. 

GROSE J. The queſtion is whether or not the legiſlature in- 
tended that the owners of this property ſhould be exempted from 
the payment of thele taxes; on that the laſt clauſe in the ſtatute 
38 Geo. 3. c. 40. ſeems deciſive. The words of the act are gene- 
ral; but there are afterwards certain exemptions, of which this 
is not one; then follows the concluding clauſe that“ no other 
or further exemption ſhall be allowed than ſuch as are contained 
and expreſely provided for by that af, notwithſtanding any former 
ſtatute to the contrary :” this is a ſhort anſwer to the whole of 
the plaintiff's argument. But I ſhould have had no difficulty in 
thus deciding from the other parts of the act: keeping a houſe 
3 rw ner on. with 
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with a certain number of windows belonging to it was conſidered 


as a criterion of the occupier's ability to pay ſuch a public tax. 

LAWRENCE J. It never could have been the intention of the 
legiſlature to exempt the owners of theſe houſes from ſuch taxes as 
the preſent; for part of them was impoſed in lieu of the tax on 
tea, by the Commutation Act, and part inſtead of the tax on 
clocks and watches, The plaintiff's argument reſpecting the 
equitable conſtruction of the laſt act is not well founded: the act 
does not ſay that there ſhould be no equitable conſtruction of it, 
but it enaQs in expreſs terms that there ſhall be no other exemption 
than thoſe particularly ſpecified. 

Le BLANC J. of the ſame opinion. 

Per Curiam, Poſtea to the defendant, 


DENN on the Demiſe of WrooT againſt FENN. 


* was a rule, (founded on an affidavit, ſtating that the lands 

for which the ejectment was brought were holden of the 
manor and ſoke of Xirton, and are ancient demeſne, and that they 
are pleadable by writ of right cloſe in the court of the ſaid manor 
&e, ) calling on the leſſor of the plaintiff to ſhew cauſe why Mary 
Hutton the tenant in poſſeſſion ſhould not be made defendant in— 
ſtead of the caſual ejector, and be at liberty to plead ancient 
demeſne. 

Parke, in moving for the rule, admitted that in Smith v. Roe, 
Barn. 331. it had been ruled that ſuch a plea could not be pleaded 
after the four firſt days of the term, but faid that in a ſubſequent 
caſe, Roe d. Ducheſs of Hanulton v. Robinſon, 2 Str. 1120., the 
defendant was permitted to plead to the juriſdiction, after the firſt 
four days of the term, that the lands lay in the county palatine of 
Cheſter. 

Peake now ſhewed cauſe againſt the rule. The objection to 
receive this plea is, that it is a plea in abatement; and it is a 
general rule that every plea in abatement mult be pleaded within 
the firſt four days. This queſtion appears to have frequently 
ariſen in the late king's reign, when all the deciſions (except that 
in 2 Sti. 1120. and which may be explained) were uniformly 
againſt this application. Holaſaſt v. Carlton, Sir G. Co. 43. Hil. 
1 Geo. 2.; Smith v. Roe, Tr. 7 & 8 G, 2. ib. 103. and Barnes, 331.; 
and Bingbam v. Barker, Tr. 2 G. 2. cited ib. In Good!itle d. S 


monde 
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zonds v. Thruflout, Barnes, 187. ſuch an application as the preſent 
was refuſed ; and the court faid © If the plaintiff ſhould prevail 
on this plea to the juriſdiction of the court, the judgment muſt be 
that defendant ſhall anſwer over; therefore if this plea be not 
confined to a time certain, great delay of juſtice muſt follow ;” 
To which is added,“ The rule diſcharged as to pleading ancient 
demeſne, becauſe the application was not made in time, that is, 
within the firſt four days of the term.“ And in Doe d. Henant v. 
Thomas, Barnes, 185, it was taken for granted that ſuch a plea 
muſt be pleaded within the four firſt days. With regard to the 
caſe in 2 Strange, it does not appear that the application was made 
after the firſt four days of the term. 

There was another objection to this application, diſcloſed by the 
plaintiff's affidavit, that one of the ſtewards of the court below 
was a brother of the defendant: but Parke ſaid he would under- 
take that the cauſe, if it were tried below, ſhould be tried before 
the other ſteward. 

Lord KENyYoN Ch. Juſ. The caſe cited from Strange will not 
bear examination; it is objectionable on various grounds. How- 
ever ſome difficulties, not mentioned at the bar, have occurred to the 
court. But, as it is for the advancement of juſtice that this cauſe 
ſhould be tried in the ſuperior court, I am inclined to adopt the 
caſes cited from Barnes, and not permit the defendant now to put 


in this plea. h 
Per Curiam, Rule diſcharged (g). 


(a) But ſee Marſhal v. Allen, Palm. 406, and Latch. 83, 84; and Welles v. Trabern. 
Will. Rep. 239. 


Davis again? TROTTER. 


N an action againſt the ſheriff of Surrey for an eſcape a verdict 
was taken for the plaintiff for 1 s., with liberty to the defend— 
ant to move to enter a nonſuit if this Court ſhould be of opinion 
that the action were not maintainable. The caſe appeared to be 
this; the bankrupt had ſurrendered within the forty-two days 
allowed by the ſtatute 5 Geo. 2. c. 30., and the commiſſioners not 
being able to finiſh his examination within that period enlarged 
the time; after which, and within ſuch enlarged time, he was ar- 
reſted at the ſuit of the plaintiff, and upon producing the notice 
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of the commiſſioners to that effect, the bankrupt was diſcharged" 
from his arreſt by the ſheriff's officer; for which alleged eſcape 
this action was brought. And the queſtion was whether or not 
the bankrypt were privileged from arreſt, the order for enlarging 
the time of his examination being by authority of the commiſ- 
ſioners only, and not under the great ſeal. 

The firſt Section of the ſtatute enaQs that every bankrupt not ſur- 
rendering within forty- two days after notice &c. ſhall be guilty of 
felony : and by / 3. the Lord Chancellor may enlarge the time for 
ſurrendering, not exceeding fifty days more. Then /. 5. enacts 
that © every bankrupt having ſurrendered as aforeſaid ſhall at all 
ſcaſonable times before the expiration of the ſaid forty-two days, 
or ſuch further time as ſhall be allowed to ſuch bankrupt to finiſh 
his examination, be at liberty to inſpe& his books &c.; and in 
order thereto the ſaid bankrupt ſhall be free from all arreſts of any 
of his creditors in coming to ſurrender, and from the actual fur- 
render of ſuch bankrupt to the ſaid commiſſioners during the faid 
forty-two days or ſuch further time as ſhall be allowed to ſuch 
bankrupt for finiſhing his examination as aforeſaid, provided 
ſuch bankrupt was not in cuſtody at the time of ſuch ſurrender. 
And in caſe fuch bankrupt ſhall be arreſted for debt &c. coming to 
ſurrender himſelf, or after his ſurrender ſhall be ſo arreſted within 
the time before-mentioned, that then on producing ſuch ſum- 
mons or notice under the hands of the commiſſioners &c. to the 


officer who ſhall arreſt him &c., he ſhall be immediately &i{- 


charged.” 
Garrow and Marryat, on moving to enter a nonſuit, referred 


to Perrot's cale (a) as in point to ſhew the power of the commil- 
ſioners to enlarge the time for taking the bankrupt's examination, 
provided he ſurrendered within the forty-two days; though the 
Lord Chancellor only had authority to extend the time for the 
bankrupt's ſurrender in the firſt inftance beyond that period. 
And if the commiſſioners had ſuch power it followed (they laid) 
that the-bankrupt was privileged from arreſt during the period of 
the time ſo enlarged. In that caſe Lord Mansfield ſaid © The 
examination is not confined to be within the time limited for the 
bankrupt to come in and ſurrender and ſubmit to be examined. 
The bankrupt muſt indeed ſurrender within the limited time, and 
he muſt ſubmit within the limited time to be examined from time 
(a) 2 Burr. 1122. 
7 to 
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to time Sec; but the act does not require the examination to be 
full and completed within the limited time.“ 


Erſkine was to have fhewn cauſe ; but 

Lord Kenyon Ch. J. ſaid he was quite ſatisfied that he ought 
to have nonſvited the plaintiff at- the trial. That it was clearly 
underſtood in the caſe referred to that the commiſhoners had a 
power of enlarging the time beyond the forty-two days, provided 
the bankrupt ſurrendered within that time, and that the words 
and good ſenſe of the act required that conſtruction. 

Per Curiam, Rule ablolnte for entering a nonſuit. 


The King gene the Inhabitants of ST. PeTzr of 


MaNCcROFT 1 in Nox wick. 


r Juſtices by an order removed S. Gayfer from Boteſdale 
in Suffolk to the pariſh of St. Peter of Mancroft in Norwich; 


on appeal the ſeſſions confirmed the order, and ſtated the follow- 
ing caſe for the opinion of this court. 

* Sarah Gayfer the pauper was let to Mrs. Morton of the pariſh 
of St. Peter of Mancroft about a fortnight before Michaelmas 1797 
by a letter ſent by Mrs. Morton to the pauper's friends, ſtating that 
ſhe gave 3/. a-year wages, on which the pauper agreed to go, and 
{ent to her miſtreſs to let her know when ſhe ſhould come ; and 
in conſequence of a ſecond letter, deſiring her to come on Thar/ay 
the 11th day of October, ſhe went to her ſervice on the 12th of 
that month: on her going her miſtreſs objected to her not having 
come the day before, for which the pauper gave as a reaſon, that 


ſhe had only quitted her laſt place late on Old Micbhaelmat- day. 


About three weeks after ſhe went the pauper ſaid to her miſtreſs 
that it was proper to come to ſome agreement as they had never 
had any further than a few lines, to which her miſtreſs anſwered 
« You know what wages I ſent you word, and as the general 
way 1s to let for a month's wages or a month's warning, I do not 
wiſh to confine you for a year; but did not ſay any thing about 
not chuſing to hire for a year. She received her wages quarterly j 
and about a fortnight before New Michaelmas-day her miſtreſs 
aſked her, whether ſhe choſe to go away on New Micbhaelmas-day 
or Old Michaelmas-day ? aſſigning as a reaſon for her aſking that 
ſhe had hired a new ſervant who wiſhed to come to her at New 
Michaelmas. The pauper ſaid it was immaterial to her as ſhe had 
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of the commiſſioners to that effect, the bankrupt was diſcharged' 
from his arreſt by the ſheriff's officer; for which alleged eſcape 
this ation was brought. And the queſtion was whether or not 
the bankrupt were privileged from arreſt, the order for enlarging 
the time of his examination being by authority of the commiſ- 
ſioners only, and not under the great ſeal. 

The firſt Section of the ſtatute enacts that every bankrupt not ſur- 
rendering within forty-two days after notice &c. ſhall be guilty of 
felony : and by / 3. the Lord Chancellor may enlarge the ſime for 
ſurrendering, not exceeding fifty days more. Then. 5. enacts 
that © every bankrupt having ſurrendered as aforeſaid ſhall at all 
ſcaſonable times before the expiration cf the ſaid forty-two days, 
or ſuch further time as ſhall be allowed to ſuch bankrupt to finiſh 
his examination, be at liberty to inſpe& his books &c.; and in 
order thereto the {aid bankrupt ſhall be free from all arreſts of any 
of his creditors in coming to ſurrender, and from the actual ſur- 
render of ſuch bankrupt to the ſaid commiſſioners during the {aid 
forty-two days or ſuch further time as ſhall be allowed to ſuch 
bankrupt for finiſhing his examination as aforeſaid, provided 
ſuch bankrupt was not in cuſtody at the time of ſuch ſurrender. 
And in cafe fuch bankrupt ſhall be arreſted for debt &c. coming to 
ſurrender himſelf, or after his ſurrender ſhall be ſo arreſted within 
the time before-mentioned, that then on producing ſuch ſum- 
mons or notice under the hands of the commiſſioners &c. to the 
officer who ſhall arreſt him &c., he ſhall be immediately Ci 
charged.” 

Garrow and 1arryat, on moving to enter a nonſuit, referred 
to Perrot's cate (a) as in point to ſhew the power of the commil- 
ſioners to enlarge the time for taking the bankrupt's examination, 
provided he ſurrendered within the forty-two days; though the 
Lord Chancellor only had authority to extend the time for the 
bankrupt's ſurrender in the firſt inſtance beyond that period. 
And if the commiſſioners had ſuch power it followed (they ſaid) 
that the bankrupt was privileged from arreſt during the period of 
the time ſo enlarged. In that caſe Lord Mansfield ſaid © The 
examination is not confined to be within the time limited for the 
bankrupt to come in and ſurrender and ſubmit to be examined. 
The bankrupt muſt indeed ſurrender within the limited time, and 
he muſt ſubmit within the limited time to be examined from time 


(a) 2 Burr, 1122. 
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to time &c; but the act does not require the examination to be 
full and completed within the limited time.” | 

Erſkine was to have fhewn cauſe ; but 

Lord Kenyon Ch. J. ſaid he was quite ſatisfied that he ought 
to have nonſuited the plaintiff at the trial. That it was clearly 
underſtood in the caſe referred to that the commiſſioners had a 
power of enlarging the time beyond the forty-two days, provided 
the bankrupt ſurrendered within that time, and that the words 
and good ſenſe of the act required that conſtruction. 

Per Curiam, Rule abſolute for entering a nonſuit. 


The King again the Inhabitants of ST. PETER of 


MancrorT in Norwicn. 


F juſtices by an order removed S. Gapſer from Boteſclale 
in Suolk to the pariſh of &. Peter of Mancroft in Norwich ; 
on appeal the ſeſſions confirmed the order, and ſtated the follow- 
ing caſe for the opinion of this court. 

«* Sarah Gayfer the pauper was let to Mrs. Morton of the pariſh 
of St. Peter of Mancreſt about a fortnight before Michaelmas 1797 
by a letter ſent by Mrs. Morton to the pauper's friends, ſtating that 
ſhe gave 3/. a-year wages, on which the pauper agreed to go, and 
ſent to her miſtreſs to let her know when ſhe ſhould come; and 
in conſequence of a ſecond letter, deſiring her to come on Thur/zay 
the 11th day of October, ſhe went to her ſervice on the 12th of 
that month: on her going her miſtreſs objected to her not having 
come the day before, for which the pauper gave as a reaſon, that 
ſhe had only quitted her laſt place late on Old Michaelmas-day. 
About three weeks after ſhe went the pauper ſaid to her miſtreſs 
that it was proper to come to ſome agreement as they had never 
had any further than a few lines, to which her miſtreis anſwered 
« You know what wages I ſent you word, and as the general 
way 1s to let for a month's wages or a month's warning, I do not 
wiſh to confine you for a year;” but did not ſay any thing about 
not chuſing to hire for a year. She received her wages quarterly; 
and about a fortnight before New Michaelmas-day her miſtreſs 
aſked her, whether ſhe choſe to go away on New Mzchaclmas-day 
or Old Michaelmas-day ? aſſigning as a reaſon for her aſking that 
ſhe had hired a new ſervant who wiſhed to come to her at New 
Michaelmas. The pauper ſaid it was immaterial to her as ſhe had 
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not got a place, and agreed to go at New Michaelmas, which ſhe 
did; at which time the other ſervant came into her miſtreſs's 


ſervice. Her miſtreſs was not in a condition of life to keep two 


ſervants; and if a place had offered at New Michaelmas the 
pauper looked upon herſelf as in a ſituation to take it, though 
when ſhe firſt got to her miſtreſs ſhe conſidered herſelf as to live 


with her until Old Michaclmas. On quitting her ſervice on New 


Michaelmas-day, which was a fortnight after the agreement to go, 


her miſtreſs paid to her the whole which remained due of the 34. 


wages, although at the time when the pauper agreed to go away 


at New Michaelmas nothing was ſaid about wages. The pauper 
would not have objeQed to going away at New Mzchaelmas if 


her miſtreſs had propoſed to make a deduction for the time, but 


would have mentioned it to her and told her ſhe was willing to 


Nay till Old Michaelmas, The pauper liked to go away at New 


Michaelmas rather than Old Michaelmas, but would not have ſtaid 


after Old Michaelmas if her miſtreſs had requeſted her. The 


pauper conſidered the. converſation which paſſed on the fortnight 


before New Michaelmas as a month's warning to go away at Old 


Hichaelmas.“ 


When this caſe came on for argument, 
Lord KENYoNn Ch J. took an opportunity of expreſſing his 


regret that the courts of quarter- ſeſſions departed from the rule 
formerly eſtabliſned, by ſtating evidence inſtead of facts in the 


ſpecial caſe: but added that upon this caſe, as diſcloſed, there 


was ſtrong evidence to induce the court of quarter, ſeſſions to ad- 
judge that the contract between the miſtreſs and the ſervant was 


diſſolved before the end of the year, and conſequently that the 
latter did not give a ſettlement in Saint Peter's Norwich. That 


the diſtinction eſtabliſhed in all the caſes was perfectly clear; that 


where the ſervant continued liable to ſerve during the whole year, 


though the maſter diſpenſed (a) with the actual ſervice for any 
part of it, the ſervant gained a ſettlement, becauſe the relation of 


maſter and ſervant ſubſiſted all the year and the maſter might re- 


ſume the right to the ſervice if he choſe; but that where the 
parties abſolutely put an end ts the contract before the expiration 
of the year, as in the preſent caſe, the ſervant did not gain a ſet- 


.tlement (5). That, though it was at firſt doubted whether 


(a) Vid. X: v. Richmond, Burr. S. C. | (5) Vid. R. v. Cofllechurch, Burr. S. C. 


7403 R. v. St. Bartholomew, Cald. 48; 68; R. v. Greſbam, ante, 1 vol. 100; . 
R. v. St. Philip Birmingham, ante, 2 vol. | v. Grazthain, ante, 3 vol. 754; R. v. Clay- 


624; R. v. St. Andrew Holborn, ib. 627 ; | hydon, ante, 4 vol. 100; and R. v. Whirtle- 


and R. v. St, Mary Lambeth, ante, 230, | bury, ante, 6 vol. 464. 


Or 
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or not the maſter could diſpenſe with the ſervice at the end of the 1800. 1 
year ſo as to give the ſervant the benefit of the contract for the N e 1 j 
purpoſe of a ſettlement, it had been long ſettled tliat it was imma- again FN il 
terial whether the ſervice were diſpenſed with at the beginning, hangs my Ul i 
the middle, or the end, of the year. — N | 


GROSB J. The court of quarter- ſeſſions ſhould ſtate the reſult ö 
of the evidence; and in a caſe of this kind they ſhould ſtate the tf 
fact one way or the other, whether this were a diipenſation with 
the ſervice or a diſſolution of the contract. 

The counſel in ſupport of the order of ſeſſions ſaying there 


were reaſons that would probably induce the ſeſſions to decide that 1 
there was a diſpenſation with the ſervice, | hi [ 
—— 9 

The Court ordered the caſe to be ſent down to be reſtated. 100 


Alderſon in ſupport of the order of ſeſſions. 4h 
Mure againſt it. 1 


The KINd againſt The Inhabitants of Wozu. gaudy, 
| Feb. Sth. 


wo juſtices by their order removed T. Williams and his wife A dummer 
together with their ſix children from the pariſh of Leighton under age 11 


entered into 
Buzzard in the county of Bedford to Woburn in the ſame county: the ſame 


a 5 militia in 17 

The ſeſſions on appeal affirmed the order, ſubject to the opinion which his | 
1 he followi f father was il 
of this court on the following caſe. . | 


lived wich his 


J. Williams, the father of T. Williams the pauper, previous to facher, te 
the year 1750 was ſettled with his family in Leighton Buzzard. _ w 
. . . f ing the ſon's 

The pauper was born 1n that pariſh and baptized there in the year pay: held 
7. . . . . hat - 
1756. In 1763 J. Williams removed with his family, of which the 3 
| 1 - by the father 
pauper was a part, to Woburn, and gained a fettlement there in 1 


revious to ſuch ſettlement, the pauper ent time was 
1774. In 1772, Previous . paupe entered . 
into the Bed/ord/hire militia as a drummer with the conſent of his ted tothe fon. 
father, who was then a ſerjcant in the ſame militia ; the pauper 
continued in the ſtation of a drummer in the ſaid militia until he 
was twenty-three years of age; and during ſuch time his pay was 
received by his father. From the time of the pauper's entering 
into the militia until the year 1788 When he married, he lived in 9 
his father's family, except at the times when he and his father 
were abſent upon duty in the nailitia, The pauper had gained no = 
ſettlement in his own right. } 
Wilſon and att, in ſupport of the order of ſeſſions, after ſtat- 4 | 
ing the queſtion to be whether or not the pauper were emancipated | 
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from his father's family in the year 1774, for if not the ſettle- 


ment then acquired by his father in JVoburn was communicated 


to him, were ſtopped by the Court. 

Bond and Scott contra, The pauper was emancipated in 1772, 
when he entered into the Bed/ord/kire militia as a drummer, and 
conſequently he is ſettled at Leighton Buzzard where his father 
was then ſettled. In R. v. Walpole St. Peters (a) it was holden 
that the pauper, who at the age of ſixteen enliſted as a ſoldier, was 
thereby emancipated from his father's family, and did not take a 
derivative ſettlement acquired by the father after he was diſcharged 
from the army. 80 in R. v. Witton cum Twwambrooke (b), Lord 
Kenyon, in enumerating the different modes by which a ſon might 
be emancipated, referred to this caſe, © or (as in the caſe of the 
ſoldier) having contracted a relation which was inconſiſtent with 
the idea of his being in a ſubordinate ſituation in his father's 


family,” Now that deciſion and that reaſoning equally apply to 


this caſe. This pauper, when he entered into the militia in the 


character of a drummer, contracted a relation inconſiſtent with the 
idea of his being in a ſubordinate ſituation in his father's family. He 
then ceaſed to be under his father's control, and was ſubjeC to 
military authority. It is not neceſſary to contend that every 
minor who enters a private into the militia in time of peace, and 
ſerves only twenty-eight days in the year, is thereby emancipated, 
though in R. v. Roach (c) it was holden that the pauper, who was 
only abſent from her father eight weeks during which time ſhe 
went into ſervice, was thereby emancipated. The caſe of a 
drummer differs from that of a private militia- man, becauſe dur- 
ing the whole year he is ſubje& to military law. He receives 
pay the whole year, whether the regiment be or be not embodied. 
By ſtat. 2 Geo. 3. c. 20. / 38. a drummer is compellable to ſerve 
(not for a limited time as a private, but) “until legally diſ- 
charged.” By ſtatute 4 Geo. 3. c. 17. , 8. he is under the com- 
mand of the adjutant or ſuperior officer the whole year, and liable 
to puniſhment for diſobedience of orders or neglect of duty, even 


when the regiment is not embodied. By ſtatute 26 Geo. 3. 


c 107. / 88. he is liable to be tried by a court martial for offences 


committed againſt the mutiny-act at times when the regiment is 
not embodied. A drummer in the militia therefore is, as far as 


reſpects this queſtion, in the ſame ſituation as a private ſoldier in 


a marching regiment. During the whole year the ſerjeants and 


(a) Bury, 8, C. 638. (5) Ante, 3 vol. 355. (c) Ante, 6vol. 247 
11 drummers 


d 
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drummers are not only liable to be called on but actually have a 
military duty impoſed on them even when the regiment is not 
embodied; they are placed in the town where the arms of the 
regiment are depoſited to guard them, and are under the imme- 
diate inſpection and orders of the adjutant; they cannot leave that 
town without the conſent of the adjutant or other officer command- 
ing. If therefore during the time when this pauper was ſerving 
as a drummer his father had been removed by an order of juſtices, 
the ſon could not have been removed with him as part of his 
family, becauſe that would have ſubjected him to puniſhment 
under the Mutiny Act. Or if the father had voluntarily removed 
to any other part of the kingdom, and the adjutant had inſiſted on 
detaining the drummer in the town where the arms were depo- 
ſited, the father could not have obtained the cuſtody of his ſon by 
Habeas Corpus. And by thus ceaſing to be under his father's 
control and authority he was emancipated. The two circum- 
ſtances ſtated in the caſe, of the pauper continuing to live with 
his father the whole time, and of the father receiving the ſon's 
pay, are immaterial in this caſe. The firſt was merely accidental, 
owing to the ſather's being allo a ſerjeant in the ſame regiment : 
he lived in the ſame place as the father, not as part of his father's 
family and ſubjeCt to the control of the father as an individual, but 
as a drummer in the ſame regiment with the father. And with 
regard to the pay; that was received by the father, not in his own 
right, but as agent for his ſon, and it was conſented to by tlie 
ſon perhaps as an equivalent for his board: it muſt have been 
with the ſon's conſent; for the ſon, if he had ſo choſen, might 
have received it himſelf and paid any other perſon for his board. 


Lord KRENTON Ch. J.— The juſtices who made this order of 


removal and thoſe at the ſeſſions who confirmed it on the appeal 
were of opinion that the pauper was not emancipated from his 
father's family. The opinion of the magiſtrates below, however 
reſpectable, ought not indeed to be concluſive on this court when 
a ſpecial caſe is reſerved for our determination: but Jam glad to 
find that their opinion coincides with ours and with the deciſions 
on this ſubject. The argument that .has been uſed in ſupport of 
the preſent rule, if it prove any thing, proves too much; for it 
tends to ſhew that if a child be for any period of time, however 
thort, under any other control than that of the father, he is there- 
by emancipated from his father's family. That 18 the caſe of 
every private in the militia, even in time of peace; he is ſubject 
Vol. VIII. 6 H to 
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to military control during a part of the year, and therefore not 


under the father's control during that time; and yet it was. not 


contended that ſuch a perſon is by that mean emancipated. But. 
the deciſions upon this ſubject have put this queſtion at reſt; and 
it would be unfortunate for the children if the argument now 
preſſed upon the court were to prevail. A drummer is generally 
taken at a very early period of life, when he is only ſeven or eight 
years of age; and if he only continue in that ſituation for twenty- 
four hours he is (it is ſaid) emancipated from his father, he is to, 
be taken from the protection of his father, and if the father is 
removed elſewhere the child is to remain unprotected; the pro- 
polition is monſtrous. In the caſe of R. v. Walpole St. Peters, 
where it was holden that the pauper who had enlifted himſelf as 
a ſoldier was emancipated, the court proceeded on this ground, 
that he was engaged to ſerve for life, and was liable to be ſeat into 
foreign countries. But a {on is not emancipated by the circum- 
ſtance of his being under ſome other control than that of his 
father. For in another caſe, R. v. Zaiifax (al, where the fon 
ierved an apprenticethip for tour years during his minority, it was 
decided that he was not emancipated from his father; and yet 
during the time of the apprenticeihip he was not under his father's 


control. In contemplation of law there may be two kinds of 


control; a ſon may be under the control of his father, and alfo 
under the control of the law, as if he be ordered to aſſiſt a cou- 
ſtable in the execution of his duty ; that is a remporary control. 
I am therefore of opinion that this pauper was not emancipated 
from his ta:her at the time when the latter gained a ſettlement in 
Woburn, and that a contrary deciſion would be attended with miſ- 
chievous conſequences. 

GRosE ].—The queſtion is whether or not the pauper ;ceaſed 
to be part of his father's family in the year 1774, in deciding 
which common ſenſe will go a great way to guide us. It is ſaid 


that he ceaſed to be part of his father's family when he entered 


into the militia as a drummer; but ir appears by the caſe that he 
was only ſixteen years of age at that time, that he entered with 


the conſent of his father who was a ſerjeant in the ſame militia, 


that his father received his pay, and that from the time when he 


firſt entered until he married he lived in his father's family, ex- 


cept at thoſe times when he and his father were abſent upon 
duty in the militia, Upon this ſtate of the caſe I think that he 


(a) Barr. S. C. 906. 
13 continued 
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continued under his father's control, and was a part of his father's 


family in the year 1774. 
 LawRENncE J.—l do not find any caſe in which it has been 
decided that a ſubſequent ſettlement gained by the father cannot 
be communicated to the {on unleſs where the ſon has been actually 
ſeparated from the father. 
the nurſe, the children were abſent from the father's family; and 
in the latter caſe the daughter was an adult at the time of her ab- 
ſence. 
the control of his maſter, yet as he returned to his father's houſe 
after the apprenticeſhip was at an end, it was hoiden that the 
father's ſubſequent ſettlement was communicated to him. | 
LE BLANC J.—In the cafe of R. v. Malpole St. Peter's, on 
which the argument in this caſe is founded, the ſon had totally 
quitted the father's family; he had been with his regiment for 
four years, during which time he was totally independent of the 
father. But in this caſe the pauper never cealed to be part of his 


father's family before the year 1774, when the father gained a 


ſettlement in Woburn, It is ſaid however that the pauper was 
emancipated, becauſe he had entered into an engagement which 
for a time lubjected him to a control different from that of the 
father: but ſuppoſe, inſtead of this, he had engaged to live as a 
ſervant with a farmer in the neighbourhood for ſix months, he 
would during that time have been under the control of the maſter, 
but on returning to his father's family he would again have be- 
come ſubje& to his father's control, and would not have been 
emancipated. So here the pauper continued to be part of his 
father's family in the year 1774, and as ſuch the ſettlement gained 
by his father at that time was communicated to him. 


Per Curiam, Order of ſeſſions confirmed. 


Burcu and Others Atl:gnees of R. WHEELER a 
rupt againſ} Prz$STON. 


11s was an action of debt on two bonds given by the detend- 
E ant to the bankrupt; the one dated the 8th of Jarnary 1700 
in the penal ſum of 10,00c J.; the other dated September 19th 1791 
in the ſum of 20,000/. The defendant craved oyer of the condi- 


tion of the firſt bond © and memorandum annexed and ſublcribet 


In the caſes cited of the ſoldier and of 


In N. v. Zalifax, though the fon was an apprentice under 
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the latter 
ſhould pay or 


be liable to pay on the obligor's account and he fore the execution of the hond 2 memorandum was 
thereon indorſed, that the obligee “ harh given an undertaking not to fue upon the bond anti] (aſter 
the obligor's death: held that this memorandum was to be taken as pert of the condition; and made 


the bond in effect payable oaly by the repreſentatives of the obligor after his death, 
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to the ſaid writing obligatory.” The condition was that the 
defendant ſhould pay to Wheeler all ſuch ſums as Mheeler 
had advanced or paid for or on account or was liable to pay 
for or on account of the defendant or ſhould at any time 
thereafter pay or be liable to pay for or on account of the 
defendant by reaſon or means of the defendant having drawn 
or thereafter drawing any bill of exchange upon Wheeler &c. 
The memorandum was this; The before named R. Wheeler hath 
given an undertaking not to bring any action or ſuit upon the 
before written bond or aſſign the ſame until after the death of the 
ſaid R. Preflon.” The defendant then craved oyer of the condi- 
tion of the ſecond bond and memorandum, which were of the lame 
kind; and then pleaded that the memorandum to the firſt bond was 


- written annexed and ſubſcribed to the bond before the ſealing and 


delivery thereof by him the ſaid defendant, and that the defendant 
is till living; he alſo pleaded in the ſame way reſpecting the other 
memorandum tc. To this plea there was a general demurrer, and 
joinder in demurrer. 

Giles, in ſupport of the demurrer (a), admitted that if the me- 
morandum, written before the execution of the bond, were in- 
tended by the parties to be taken as part of the condition of it, 
the caſe of Broke v. Smith (6) was deciſive that it might be pleaded 
as ſuch, notwithſtanding what is ſaid in Bro. Abr. tit.“ Faites.” 
pl. 72; & 2 Rol. Abr. Faites.“ G. pl. 8. But he contended 
that this memorandum was not intended to make part of the deed. 
It is merely a memorandum of ſomething which had before that 
time been agreed upon; but it is not the agreement itſelf. The 
words are that Wheeler “ hath given an undertaking;“ clearly re- 
ferring to ſome other prior agreement. The agreement itſelf 
mould have been ſet forth in order that the court might put a 
legal conſtruction upon it, as connected with the condition of the 
bond. It does not therefore even amount to a covenant not to 
fue. But taking it to be in effect a covenant not to ſue, it can- 


not be pleaded as a releaſe in bar of the action; but the breach of 
it is a ſubſtantive ground of action in itlelft, It.is true that a 
. covenant by an obligee not to ſue his obligor at all will enure as a 


releaſe, and may be pleaded in bar of an action on the bond, in 
order to avoid a circuity of action; as was agreed in Smith v. 


Mapleback (c), and Dean v. Newball (4). But that only holds 


(a) This caſe was agreed on a prior day | (c) Ante, 1 vol. 446. 
in this term. | (d) Ante, 168. 
(5) Moor, 679. 
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gaod where the covenant not to ſue is co-extenſive with the right 


of ſuing;;and nat where ſuch covenant not to ſue is only for a li- 


mited time, as in Ayl:fe v. Serimſpire (4). Now this is an agree 
ment of that kind; for at moſt it is only an undertaking not to 
ſue upon or. aſſign the bond during Prefion's life. But even 
taking the memorandum to be part of the condition, this action 
which is brought by the aſſignees and not by the bankrupt him- 
ſelf is no breach of it; for it is only a perſonal contract, and he 
has no control over the aſſignees. Bro. Abr. tit, © Conſcience,” 
pl. 1. And here too the condition was not broken until after the 
bankruptcy. [Lord Kenyon C. J. ſaid it was clear that the aſ- 


ſignees muſt take the bankrupt's property ſubjeR to all his legal | 


contracts and-equities.,] 


Dickens for the defendant. The memorandum muft be taken 


to be part of the condition, and incorporated into it. This was 
decided in Broke v. Smith (o], and muſt have been taken for 
granted in Stradman v. Purchoſe (c); otherwiſe no notice could 
have been taken of the memorandum as a ſeparate inſtrument for 
want of a ſtamp and becauſe it was not ſigned by the parties. 
As to the words © hath given” &c; thoſe are common words of 
grant in all conveyances, and are not taken in a retroſpective ſenſe. 
The effect of the memorandum is not to deſtroy the condition of 
the bond as firſt expreſſed, but to explain it. It is only a ſtipula- 
tion not to take advantage-of it during the lifetime of the obligee. 
It operates however as a releaſe during that period, according tg 
the doctrine in Lacy v. Kinaflon (d), and may conſequently: be 
pleaded i in bar. 

Gules, in reply, faid that the memcrandum was repugnant to the 
condition before expreſſed in the bond ; that the two could not 
ſtand together; and that the defendant himſelf had e it 
as A ſeparate inſtrument. 

8 Cur. adv, vult. 

Lord Kenyon C. J. now delivered the opinion of the Court. 
After ſtating the caſe, his lordſhip procceded thus; The queſtion is 
what is the effect of this memorandum? and we are of opinion 
that it was the intention of the parties that this ſhould be taken as 
part of the condition of the bond. It is like the common caſe of 
a condition annexed to an obligation to poſtpone the payment 
for a certain time; the boad 1s given for a certain ſum, but with a 
condition that if before ſuch a day the obligor pay ſuch a ſum 


(a) 1 Show, 46. (c) Ante, 6 vol. 737. 
() Moor, 679. (4) 1 Ld, Ray. 690. 
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either by inſtalments or as a groſs ſum, then the bond ſhall be 


void. In this caferthe-queſtion-is only what was the intention of 
theſe parties? and it appears to us that they intended that the 
obligor ſhould not be called upon to pay this money during his 
lifetime, but that the payment ſhould be deferred until after his 


death, and then be made by his executors; and there is nothing 


illegal in ſuch a contract. If this had been a covenant not to ſue 
at all, it would have operated as a releaſe; and the debt, once re- 
leaſed, would have been gone for ever. This is not like ſome of 
the caſes in the books, where there was a collateral agreement (in 
a different deed) not to ſue, in which the courts have ſaid that the 
party muſt reſort to his agreement and cannot plead it as a re- 
leaſe. For here the memorandum was annexed to, and was ſub- 
ſcribed before the execution of, the bond; and our deciſion is fully 
warranted by the caſe cited from Moor 679. There the queſtion 
was whether or not a memorandum indorſed on a bond before 
the execution of it ſhould be confidered as explanatory of the in- 
tention of the parties reſpecting the operation of the condition; 
Popham J. was clearly of opinion that it ſhould, it being a cotem- 
porary act; and though ſome of the judges at firſt doubted of this, 
they afterwards agreed in opinion with Popham. In this caſe 
therefore we are of opinion that the parties intended that it ſnould 
not be in the power of the obligee to enforee payment of the 
bond from the obligor during the lifetime of the latter, but that 
payment ſhould be made by the executors of the obligor after- 
wards; and conſequently the defendant is entitled to the judgment 
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Lorck againſt WRTIOHr. 


N this caſe the defendant having paid money into court, 'the 
plaintiff twice carried down the record for trial and with- 


drew it; after which he took out a judge's ſummons, in the laſt 
vacation, to diſcontinue the action on payment of coſts, And now 


G:les moved, on behalf of the plaintiff, that the maſter might allow 


him his coſts to the time when the money was paid into court, 


that the amount might be deducted out of the ſubſequent cofts, and 
the balance paid to the plaintiff, the plaintiff undertaking to pay 
| the 
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the balance if it ſhould be in the defendant's favour. And he 
cited the caſes of Hartley v. Balgſon, ante, 1 vol. 629; Stevenſon 
v. Yorke, ante, 4 vol. 10; Kabell v. Hudſon ib. ; and Seymour v. 
Bridge, ante, 403 ; to ſhew that where money is paid into court 
the plaintiff is entitled at any time before trial to the coſts up to 
the time when the money was paid in. 

Alderſon oppoſed this motion in the firſt inſtance; and obſerved 
that this was an attempt to carry the rule further than it had ever 
been extended; for that there was no inſtance in which it had been 
holden that the plaintiff might apply for his coſts after the record 
had been entered for trial; that it was admitted in all the caſes 
on this ſubject that the plaintiff is not entitled to the coſts incurred 
up to the time of paying money into court, unleſs he make his ap- 
plication before trial; and that the circumſtance of the plaintiff's 
having entered the record and withdrawn it was for this purpoſe 
tantamount to a trial. But 

The Court thought that, though this caſe was new in ſpecie, 
1t fell within :the.principle on which the caſes cited by the plaintiff 
were decided; and therefore they made the 
Rule abſolute. 


Biaxe againſt FosTER. 


HIS was an action of covenant on an indenture, dated May 
16th 1778, by which Blake and Sarah his wife demiſed cer- 

tain tenements to the defendant for twenty-one years from Ladh- 
Day then laſt, and in which the defendant covenanted to repair 
c. The breach aſſigned was, not repairing. The defendant, 
{beſides pleading non eft factum, and that he did repair &c, on 
which iſſues were taken,) pleaded, thirdly, that before the making 
of the indenture, to wit, on the 23d of June 1768 J. Woodward 
being ſeiſed in fee of the demiſed premiſes by will deviſed the ſame 
to C. Knowtes-and R. Trowbridge and their heirs for ever to the 
uſe of them and their heirs, upon certain truſts therein particularly 
mentioned, and, amongſt others, upon truſt that they and the ſur- 
vivor of them and the heirs of ſuch ſurvivor ſhould from time to 
time during the life of the ſaid Sarah, the wife of the ſaid Henry, 
pay the rents iſſues and profits thereof (ſubject as therein men- 
Beet) to the ſaid Sarah and her aſſigns or otherwiſe permit and 
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ſuffer her and them to receive and take the ſame to and for her 
and their own uſe and benefit, and after her deceaſe upon certain 
other truſts therein particularly mentioned; by virtue of which 
deviſe Knowles and Trowbridge after the deceaſe of Woodward 


and before the making of the indenture to wit on tc entered e 


and became and were ſeized thereof upon the truſts in the ſaid 
will mentioned; whereupon the plaintiff and Sarah his wife in 
right of the wife became and were entitled to the rents iſſues and 
profits of the ſaid premiſes under and by virtue of the ſaid deviſe; 
and being fo entitled they the plaintiff and Sarah his wife in right 


of the wife made the ſaid indenture ; that after the making of the 


indenture and before the expiration of the term, to wit, on the 1 
of January 1790 Sarab, the plaintiſt's wife, died; whereupon the 
indenture and the term thereby created and the ſaid eſtate and 
intereſt of the plaintiff in the demiſed premiſes ceaſed and became 
and were wholly void ended and determined; averring that the 
demiſed meſſuages c did not become nor were ruinous ec at any 
time during the life of Sarab, the plaintiff's wife. The defendant 
in another plea pleaded that before and at the time of making the 


indenture the plaintiff and his wife in right of his wife were ſeized 


in their demeſne as of freehold, to wit, for and during the life of 
the ſaid Sarah of and in the demiſed premiles ; that after the mak- 
ing of the indenture and before the expiratio: of the term, to wit, 


on the 1ſt of January 1590, Sarab (the plaintiff 8 wife) died, 


whereupon the indenture and the term thereby created and the 
eſtate and intereſt of the plainuff of and in the demiſed premiſes 
ceaſed and became and were wholly void ended and deter- 

mined. | 3 
To the third plea the plaintiff demurred, and aſſigned for cauſes 
of demurrer, that it is not admitted by the ſaid plea that either 
the huſband or wife had any eſtate in the demiſed premiſes at or 
after the making of the ſaid indenture, nor that any eſtate or in- 
tereſt paſſed either from the huſband or the wife by the ſaid in- 
denture; that it is not alleged by that plea that the huſband had 
not any eſtate of his own in the demiſed premiſes at or after the 
making of the demiſe. He alſo demurred ſpecially to the fourth 
plea for theſe cauſes, that it is not alleged or ſhewn by that plea 
how or in what manner the huſband and wife in right of the wife 
became entitled to the demited premiſes for the life of the wife, 
nor how their title commenced ; that the defendant by this plea 
attempted to plead a particular eſtate or title without ſhewing the 
commence- 
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<ommencement of it; and that the defendant has not by this plea 
alleged or ſhewn that the huſband had not any eſtate of his 
own in the demiſed premiſes at or after the making of the demiſe, 
nor admitted or denied that any eſtate or intereſt paſſed from the 
hufband by the ſaid indenture. 

Abbott in ſupport of the demurrer (a). The defendant by his 
third and fourth pleas contends that though he has enjoyed the 
premiſes demiſed to him by the plaintiff during the whole term, 
yet he is not bound to keep them in repair, becauſe the leſſor, 
whoſe title he controverts, had no authority to leaſe them, and 
cannot now enforce-the covenant. The general rule is clear that 
a tenant holding by indenture is eſtopped to plead to an action on 
his covenant that his landlord nil habuit in tenementis (5). Now 
the firſt ſpecial plea amounts in ſubſtance to the fame thing; for the 
bar therein inſiſted on is that the leffors had only an equitable in- 
tereſt in the premiſes, and conſequently no power to leaſe. There 
1s alſo another rule, that every eſtoppel muſt be reciprocal, and 
bind both parties (c); therefore as the plaintiff would have been 
eſtopped from ſetting aſide the indenture on the ground that he 
had only an equitable intereſt in the demiſed premiſes, ſo neither 
can the defendant plead fuch matter in bar. This rule applies alfo 
to the laſt plea; and there are many authorities which ſhew that 
the defendant in this caſe is eſtopped from ſetting up ſuch a de- 
fence. Bro. Abr. tit. Avowry,” pl. 123.; and © Dette,” pl. 7.5 
referring to 9 H. 6. 43. In treſpaſs for taking the plaintiff's 
cattle the defendant avowed for rent under an indenture of leaſe 
to the plaintiff, to which the plaintiff replied that the defendant 
had nothing in the land except in right of his wife, who died 
without iſſue before the taking &c (ſhewing therefore that he was 
not tenant by the curteſy,) : But by the court the huſband might 
avow or bring debt for the rent notwithſtanding; and the tenant 
vas eſtopped till the entry of the heir. The court alſo in Dixon 
v. Harriſon (d), referring to the above caſe, obſerved that“ it 
was not adjudged, but is much the better opinion of the book.” 
The ſame caſe is cited with approbation in 4 Bac. Abr. tit. 
% Leaſes,” p. 17. C.; where Lord Ch. B. Gilbert, the author of 
that treatiſe, aſſigns this reaſon why the huſband may avow for 
the rent till the actual entry of the heir, becauſe the leale was at 


(a) On a former day in this term. berts, 2 Iii. 143. Croke v. Loxley, ante, 


(2) Parker v. Manning, ante, 7 vol. 537.; 5 vol. 4. 
Lit. . 58. Co. Lit. 47. 6. Brudnell v. Ro- (c) Co. Lit. 382. 4. 
| (4) Vaugb. 46, 
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firſt good and drawn out of the ſeiſin of the wife, and therefore 
remains good between the leſſor and the leſſee till avoided by the 
entry of the heir. So here the eſtate was good by eſtoppel till the 
entry of the remainder man. In Mey v. Guy (a), which was 
debt on bond brought by Guy againſt Feffrey conditioned to per- 
form covenants, one was that Guy might come on the land to in- 
ſpect the repairs of a houſe demiſed for years to Jeffrey by Guy 
and Katherine his wife. The caſe was that one J. B. and the ſaid 
Katherine were tenants in tail of the houſe, and had iſſue Milliam; 
and after J. B.'s death Katherine intermarried with Guy, and 
they made the demiſe to ey by indenture with. the covenant 
above-mentioned. Tefrey pleaded in bar the former intail and 
the death of Katherie, and that William the iſſue in tail entered 
before the covenant broken. Guy replicd that Milliam came 
upon the land with him to ſee if the repairs were made, abſque 


hoc that William entered modo et forma; and on iſſue thereon it 


was found for the plaintiff; and judgment was given for Guy in 
C. B., which was affirmed on error brought in B. R.. but the only 
error aſſigned was that there was no breach of covenant alleged 
againſt Frey. That caſe confirms the former opinions; becauſe 
it ſhews that the entry of the heir was conſidered as material in 
order to avoid the leaſe; the iſſue was taken on that fact, and 
it was not contended that it was an immaterial iſſue. It is alſo 
cited as an authority for this purpoſe in the ſame place in Bac. 
Abr., where this obſervation is made, “ becauſe until the entry 
of the iſſue the leaſe was ſtill ſubſiſting, and conſequently the leſſee 
bound by his covenants in ſuch leaſe.” And finally the leaſe was 
ſuſtained, becauſe it was found that the heir had not entered. But 
it will be argued that by the laſt of the ſpecial pleas it is admitted that 
an intereſt paſſed, and ſo there could be no eſtoppel. Such a diſ- 
tinQion is indeed mentioned in Co. Lit. 45. a. but no reaſons are 
ated for it; and on the contrary it is ſaid in other books that no 
good reaſon can be given for it. The ſame doctrine is alluded to 
in 1 Vertr, 358., where it is ſaid that if leſſee for ten years make a 
leaſe for twenty years and afterwards purchale the reverſion, it is 
good for ten years, but ſhall not bind him for the reſidue, becauſe 
he had no more intereſt in him at the time than for the ten years. 
But Bac. Ar. 192., referring to this cafe, adds a quære; becauſe 
the reaſon does not ſeem ſatisfactory. And in the caſe in Ventris, 
Pemberton Ch. J. ſaid that the difference was where the party 


(a) Yelv, 78. | 
4 | making 
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making the eſtate has a legal eſtate and where a defeaſible eſtate 
only ; for in the latter a leaſe may work by eſtoppel, though an 
intereſt paſled, ſo long as the eſtate out of which the leaſe was de- 
rived remained undefeated. Now here the entry of the heir was 
neceſſary in order to defeat the leaſe. What is ſaid in Co. 
Lit. 4.5. c. was probably taken from the caſe in Mo:r 20., as 
ſaid by three judges : but the Report in Dal. 26. is more full; 
and there it is ſtated that if a leſſee for life leaſe for years, and after- 
wards purchaſe the reverſion, and die within the term, the heir in 
reverſion may confeſs and avoid the leaſe : but it does not follow 
from thence that the leſſee might; and beſides it was not an ad- 
judged caſe; for it is put under a 7o/a. At all events however 
an eſtate which a man has jure uxoris 1s very different from an 
eſtate in his own right pur autre vie; for the former derives it'; 
force from her eſtate and his controlling power over it; and he has 
no more intereſt in the eſtate than a ſtranger. It is the leaſe of 
the wife alone, and therefore operates againſt the huſband by 
eſtoppel only; and conſequently againſt the leſſee in equal degree. 
But independently of the objections to the ſubſtance of theſe pleas, 
the laſt is bad in point of form, for the cauſes affigned in the 
demurrer. Firſt, Non conſtat but that at the time of the leaſe 
granted the huſband and wife were ſeiſed in right of the wife for 
her life with remainder in fee to himſelf, in which caſe the leaſe 
would have been good againſt him by eſtoppel, and conſequently 
ſo againſt the leſſee. And though a landlord is not bound to 
ſhew title againſt his tenant, yet the tenant in pleading title in 
another againſt his landlord is bound to negative his landlord's 
title in every manner by which it might avail. The laſt plea is 
alſo bad in another reſpect, in not ſhewing the commencement of 
the particular eſtate ; for it is a conſtant rule that, if a ſmaller eſtate 
than a fee be alleged in-pleading, the commencement of it mult be 
ſhewn. 
Fervis contra, The general rules, that a tenant cannot plead 
againſt his landlord nil habuit in tenementis, and that eſtoppels are 
mutual, do not apply in this cafe to eſtop the defendant from dit- 
cloſing the facts ſtated in the third and fourth pleas ; in the firſt 
of which it is alleged that the plaintiff's wife had an equitable 
eſtate for life in the demiſed premiles, and in the laſt that ſhe had 
a legal eſtate for life at the time of the leaſe made; that ſhe is ſince 
dead, whereby the leaſe became determined; and that no breach 


of covenant was committed before that time. The ground On 
which the defendant contends that he is not eſtopped from plead- 
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ing theſe facts is, becauſe the leaſe was good at it's commencement, 
and an intereſt paſſed under it. As to the firſt ſpecial plea; though 
at common law the leaſe of ceftuy que truſt could not be ſupported, 
he being a mere ſtranger to the land, and his entry upon it a 
treſpaſs (a), and conſequently his leaſe could not have enured by 
way of paſſing an intereſt, but only as a concluſion, yet ſuch a 
leaſe may take effect by virtue of the ſtatute 1 Ric. 3. c. 1., accord- 
ing to the facts diſcloſed in the firſt ſpecial plea, and by virtue of 
the common law according to the laſt plea, That ſtatute enaQs 
that every ſtatute of feoffment leaſe &c. ſhall be good and effectual 
againſt the feoffor grantor &c. and againſt all others having or 
claiming any intereſt or ticle in the lands only to the uſe of the 
ſame feoffor &c. and his heirs, at the time of the grant made &c. 
Under this ſtatute ceftuy que uſe acquired the jus habendi et 
diſponendi, though the freehold remained in the truſtees, and his 
<ntry 1s good for the purpoſe of making a leaſe. But the con- 
ſtruction of that ftatute has always been that the grant is only good 
for ſuch eſtate as ceſtuy que uſe could have legally made if the legal 
eſtate had been in him: and therefore where ceſtuy que uſe for 
life, remainder in tail, leafed for the life of the leſſee and died, it 
was holden that the leſſee was only tenant at ſuſferance after the 
death of ceſtuy que uſe (5). The plaintiff's wife therefore being 
ceſtuy que truſt of the premiſes for life, the plaintiff her huſband 
was entitled to make this leaſe for her life; and then according to 
Treport's cafe (c) the leaſe for years of leſſee for life by deed in- 
dented ſhall be no eſtoppel after his death, becauſe at the com- 
mencement it took effect by way of paſling an intereſt. So in 
Cb. Lit. 47. 6. A, leſſee for the life of B, leaſes for years by deed 
indented, and after purchaſes the reverſion in fee. Þ dies. 4 
ſhall avoid his own leaſe; for he may confeſs and avoid the leaſe 
which took effect in point of intereſt and determined by the death 
of B. And Lord Holt (d), ſpeaking of that caſe, ſays, the rea- 
ſon of it is becauſe tenant for life had a freehold which is a greater 
eſtate, and the leaſe will need no eſtoppel if the life endure. The 
ſame doctrine is laid down in Moor. 20. and Cro. Elis. 700. As 
to the authorities cited on the part of the plaintiff from Bro. Abr. 
Avowry,“ pl. 123., and Dette,“ pl. 7., and from Vaugh. Rep. 
46., all which depend upon the caſe in the Year Bool, ꝙ H. 6. 43., 
it is ſufficient to ſay that the queſtion of eſtoppel did not expreſsly 


(a) Keilxu. 42. l. Ploaud. 349. | Palm. 352., Kc. 

() Lord. Zouch's caſe, Dy. 57. 6. and (c) 6. Co. 1 "RP" 

Zac. Abr, tit. Feoffment to Uſes, pl. 2. | {d) In Gilman v. Hoare, 1 Salt. 275. 
13 ariſe 
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ariſe there; and when the ſame caſe is abridged in Beo. tit. 
% Treſpaſs,” pl. 18. as an action of treſpaſs by leſſee for years 
againſt his leflor, it is ſaid that it was not adjudged. The caſe of 
Feffrey v. Guy, as reported in Yelv. 78., does not warrant the 
abridgement of it in Bac. Abr.; for the queſtion before the Court 
turned altogether upon the form of the pleadings, and not upon 
the conſideration whether the entry of the heir in remainder were 
neceſſary to avoid the leaſe upon the death of the tenant in tail. 
But whatever doubt there might formerly have been on this point, 
it was fully ſettled by the caſe of Smallman v. Agburrow (a), which 
was twice argued, and where it was determined that if the huſband 
leaſe for years the land of the wife rendering rent, he ſhall not 
have debt for the rent incurred after the wife's death, becauſe 
his eſtate is determined and the reverſion is gone, The caſe of 
Brudnell v. Roberts (6) alſo eſtabliſhes the ſame doctrine. That 
was covenant againſt a leſſee for years by the plaintiff as heir in 
reverſion in fee to his father, by whom the leaſe was granted. 
The defendant pleaded that the father when he made the leaſe to 
him was only tenant for life, and having ſince died the leaſe was 
determined, ab/que hoc that after the making of the leaſe the 
reverſion in fee belonged to the father: and on demurrer judg- 
ment was given for the defendant; for, as was ſaid in argument 
and adopted by the Court, though during the father's life the leſſee 
would have been eſtopped from ſaying that the father had not 
the reverſion in him, yet on his death the leaſe was at an end, and 
the leſſee was not eſtopped to plead the truth by confeſſing and 
avoiding the leaſe. Then as to the objections to the form of the 
fourth plea ; it being ſtated affirmatively what eſtate the plaintiff 
had, it was not neceſſary to ſhew what he had not, And if the 
plaintiff had the reverſion in fee in himſelf at the time, it lay upoa 
him to reply that matter if he thought it would have availed him, 
It is not neceſſary to diſpute the rule laid down in Co. Lit. 303. 6. 
that eſtates in fee - ſimple may be generally alleged in plead- 
ing, but that the commencement of particular eſtates regularly 
muſt be ſhewn &c.: but that rule has always been conſidered as 
applicable only to cafes where either party makes title to himſelf 
in a particular eſtate, or where the defendant juſtihes as ſervant to 
one who has ſuch title. Scilly v. Dally, Salk. 502. Fohns v. 
Whitley, 5 Wilſi 22. But here the defendant claims no particular 
eſtate; for his eſtate is admitted by the plaintiff, and is the very 


(a) 1 Rol. R. 401. 441. and 3 Buiftr, 272. (8) 2 Will. 143+ 
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foundation of his action. On the other hand he is a ſtranger to 
the origin of the-plaintiff's title, and it is enough for him to ſhew 
that it has ceaſed, The fact of the plaintiff's wife having only a life 
eſtate in the premiſes might have been traverſed by the plaintiff's 
'pleading in reply a gteater eſtate by way of inducement, and den y- 
ing the eſtate for life. The defendant was obliged to ſet up the 
defence inſiſted upon in juſtice to himſelf ; becauſe, if the facts be 
true, a recovery by the preſent plaintiff would be no bar to an 
action by the real owner of the eſtate. 

Abbott in reply, As to the firſt ſpecial plea, admitted that by 
'the ſtatute of Rzc. 3. the court were bound to take notice of the 
intereſt of ceſtuy que truſt, but referred to what was ſaid of that 
ſtatute in Goodfitle v. Jones (a), that it was only intended to apply 
to caſes where the owner in poſſeſſion of an eſtate, having con- 
veyed it to a truſtee to his own uſe, and afterwards conveyed it 
away to a purchaſer, attempted to ſet up the eſtate in his own 
truſtee againſt the purchaſer. [LAwRENCE J. here obſerved that 
it muſt not be conſidered from what fell from the Court 
that that ſtatute only applied to the cafes there mentioned; 
that the ſtatute was then unexpeCtedly cited, and the Court feel- 
ing that it did not apply to that caſe threw out on the ſud- 
den what was reported to have been ſaid; but that though 
it certainly did not apply to that cafe, on further conſidera- 
tion the Court were of opinion that it extended to other caſes. ] 
At any rate the argument of the plaintiff proceeds on the aſſump- 
tion that there is no diſtinction between legal and equitable eſtates 
under that ſtatute; which is againſt the whole current of legal 
authorities. And it cannot be contended now that a perſon hav- 
ing only an equitable title in an eſtate can convey a legal title in it 
to another. What was ſaid in the caſe of Smallman v. Agbur- 
row (6), as to the point now in judgment, was merely an obſer- 
vation on the caſe in the Year-Bookt; for the principal queſtion 
there was on the ſeverance of a joint-tenancy. In Brudnell v. 
Roberts (c), after the death of the tenant for life there was no 
perſon who remained bound to the leſſee for the continuance of 


the leaſe, and therefore there could be no eſtoppel againſt him 
to avoid it, as eſtoppels muſt be mutual. The cale of rey v. 


Guy (d) was only cited to ſhew that it did not occur either to the 


bar or the bench that the pleadings were erroneous, which they 


(a) Ante, 7 vol. 51, (c) 2 TY. 143- 
(6) IRI. R. 401. 441, 3. Bulbr. 272, (4) Telu. 78. 
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would have been if the iſſue tendered of the entry of the heir 
before the covenant broken had been immaterial. The opinion 
of Lord Holt in Gillman v. Hoare (a), which has been relied on, 
was not upon the point in judgment ; for the court ultimately de- 
eided in favour of the eſtoppel. As to the form of the laſt plea, 
and the argument that the plaintiff ſhould have replied a greater 
eſtate in himſelf if it exiſted than is ſtated in that plea; that was 
not neceſſary to be replied, becauſe the onus Jay upon the defend- 
ant to take away the right of aQion of the plaintiff by the 
ſtrength of his own plea: and where the whole defence reſts upou 
negativing the plaintiff's right, the defendant is bound to ſtate in 
preciſe terms every thing neceſſary to negative ſuch right. The 
very authorities cited by the defendant's counſel ſhew that the 
rule is general, extending to every caſe where a particular eſtate 
is to be ſhewn 1a pleading, | 
Cur. (&) adv. vult. 

GROSE J. now delivered the opinion of the court. This is 
an action of covenant in which the plaintiff declares on a breach 
of covenant contained in a leaſe of premiſes for twenty-one years 
made by himſelf and his wife, in the lifetime of the wife, under 
which the defendant has occupied during the whole term. The 
breach affigned is that the defendant has not purſuant to the cove- 
nant repaired the premiſes which were during the term ruinous and 
out of repair, and were fo at the expiration of it. To this the 
defendant has pleaded ſeveral pleas, the two firſt of which con- 
clude to the country; and the queſtion here ariſes on the third 
and fourth pleas, to which there are demurrers. . The third plea 
ſtates that before the date of the ſeaſe Thomas Woodward being 
feized in fee of the premiſes deviſed them to truſtees and their 
beirs, to the uſe of them and their heirs, in truſt that they ſhould 
from time to time during the life of the wife pay the rents to her 
or permit her to receive them to her own uſe and benefit ; that 
thereupon the huſband and wife- in right of the wife became en- 
titled to the rents, and being ſo entitled made the indenture ; that 
before the expiration of. the leaſe the wife died, whereupon the 
ſaid term ceaſed and ended; and that the premiſes were not out 
of repair during the lifetime of the wife. The cauſes of demurrer 
aſſigned to this plea are that it does not admit that the plaintiff or 
his wife had any eſtate in the premiſes at the time of the making 


(a) Salk. 275. through indiſpoſition, os the day when this 
(b) Lord Kenyon Ch, J. was abſent, | caſe was argued. 
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of the indenture, or that any thing paſſed from either of them by 
that indenture. The fourth plea varies from the third, and ſtates 
that the huſband and wife in right of the wife were ſeized in 
their demeſne as of freehold for her life, with the like concluſion 
to this plea as to the third. The cauſe of demurrer ſhewn to this 
plea is, that the defendant has alleged a life eſtate in the wiſe, 
without ſhewing the commencement of it; and this was the prin- 


cipal queſtion we wiſhed to look into. The general ground of 


demurrer on which the plaintiff proceeds as to both theſe pleas is 
that the plaintiff is eſtopped by the indenture from ſo pleading, 
according to the rule in Co. Lit. 47. 0; to which it is anſwered 
by the defendant that according to the authority of the ſame book, 
where an intereſt paſſes, which is determined, there is no eſtoppel. 
The latter rule the counſel for the plaintiff has endeavoured to 
impeach. If this caſe ſtcod on the third plea only, it could not 
be neceſſary to conſider that queſtion, which can only ariſe where 


it ſhall appear that ſome legal intereſt paſſed by the indenture. 


But according to the facts diſcloſed by the third plea the whole 
fee, both the poſſeſſion and uſe, paſſed by the will of Thomas 
Woodward to the truſtees who were to receive and pay the rents 
and profits to the wife, it being the teſtator's object to create a 
truſt which ſhould place the eſtate out of the control and diſpoſi- 
tion of the hufband. And were it to be holden, as has been 
argued, that by virtue of the ſtatute of the 1 Ric. 3. c. 1. the 
plaintiff could diſpoſe of any legal intereſt in the eſtate ſo deviſed, 
it would in a great meaſure deſtroy that ſyſtem of truſts by which 
real property is ſecured to women during their coverture free 
from the control of their huſbands. The caſes which were cited 


in ſupport of this poſition were caſes of uſes which would be 


executed by the ſtatute 27 H. 8., and do not apply to a truſt 
ſuch as that created in favour of the plaintiff's wife, We are 


therefore of opinion that this third plea is no bar to the aQion, 


Abbott then, finding that the court were diſpoſed to give judg- 
ment againſt the plaintiff on the fourth (a) plea, aſked leave to 
amend by ſtriking out the demurrer to that plea, and replying 
ſpecially. Whereupon | 
The, Court gave leave to amend accordingly. 


(a) The court were prepared to overrule the formal as well as the ſubſtantial cb- 


jections to this plea. 


* 
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Dos on the ſeveral Demiſes of ELIZABETH SMALL, 
Maria Mx acocx, and Francis MEacock, againſt 
ANN ALLEN (a). 


Q N the trial of this ejectment for certain meſſuages and lands 

in the ſeveral pariſhes of Skerviog Kilkeww and Mold in the 
county of Flint, a ſpecial verdi& was found, which ſtated in ſub- 
ſtance as follows, 

John Williams late of Garneddwen in the county of Flint being 
ſeiſed in fee of the premiſes in queſtion by his will duly executed 
and atteſted, dated the 2oth of March 1762, deviſed as follows ; 
* As to what real and perſonal eſtate it hath pleaſed Almighty 
God to bleſs me with, l give and diſpoſe of the fame as followeth ; 
firſt my will is that all my debts and funeral expences be juſtly 
paid off and diſcharged out of my perſonal eſtate; and if the ſame 
ſhall fall ſhort, I do hereby charge my real eſtate with the pay- 
ment of the ſame. I do hereby give and deviſe all my meſſuages 
lands tenements and hereditaments whatſoever ſituate lying and 
being in the ſeveral pariſhes of Stezviog Kilkew and Mola, (all the 
purchaſed lands in the aforeſaid ſeveral pariſhes of Steiviog Kilkery 
and Mold,) unto William Allen of Skeiviog fon of Thomas Allen of 
Skeiviog aforeſaid deceaſed. And I do hereby give and deviſe all 
my meſſuages lands tenements and hereditaments ſituate lying and 
being in the townſhip of (Garneddwen in the pariſh of Skerviog 
aforeſaid unto the aforeſaid Milliam Allen for and during the term 
of thirty years; and from and after the end of the ſaid term I 
give and deviſe the ſame to my right heirs for ever. I do hereby 
charge all and ſingular the aforeſaid meſſuages lands tenements 
and hereditaments with the ſum of 700 J. in caſe the ſaid VJ. Alle 
ſhall at any time hereafter be interrupted in the peaceable poſ- 
ſeſſion of the premiſes hereby demiſed to him to his own 
proper uſe, to be raiſed by ſale or mortgage of the ſaid pre- 


miſes. I give and bequeath unto 7. Allen, fon of T. Allen 


of Sheiviog aforeſaid decealed, the two hunting horſes called 


by the names of Criched and Chance and the pack of hounds, 
and to be delivered to the aforeſaid Thomas Allen immediately 


after my deceaſe. And all the reſt and reſidue of my perſonal 
eſtate of what nature or kind ſoever and whereſoever the ſame is 


(a) 945. 147. S. C. 
Vol, VIII. 
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or may be found, or wherein I have any right or title unto, I give 
and bequeath unto my loving friend W. Allen, whom I nominate 
and appoint to be my ſole executor of this my laſt will and teſta- 
ment Sc.“ The deviſor died on the 22d of March 1762 
ſeiſed of the tenements comprized in his ſaid will, and alſo of 
other tenements not thereby deviſed ; and which laſt mentioned 
tenements deſcended to his heir at law Samuel Small, who there- 
upon entered &c. Milliam Allen allo entered into poſſeſſion of the 
ſaid tenements ſo deviſed to him. Samuel Small after the teſtator's 
death paid bond debts to the amount of 700. and upwards. 
William Allen afterwards, on the 18th of February 1793, inter- 
married with Ann Allen the defendant, and continued in poſſeſſion 
of the deviſed premiſes in Garneddwen in the pariſh of Sherviog 
aforeſaid during the term of thirty years after the teſtator's death, 
and was ſeiſed or poſſeſſed of all the reſt of the ſaid deviſed pre- 
miſes in the ſeveral pariſhes of ei, Kilkew and Mold in the 
ſaid declaration mentioned, until the 28th of September 1797; 
when he died leaving iſſue by the ſaid Ann one ſon W. J. Allen. 
By his will the ſaid Milliam Allen deviſed the ſaid premiſes, pro- 


_ vided he was enabled ſo to do, to the ſaid Ann for life, with divers 


remainders over; whereupon the ſaid Ann entered H. V. Allen 
at the expiration of the ſaid term of thirty years gave up to the 
ſaid Samuel Small the poſſeſſion of the tenements in the townſhip 
of Garneddwen aforeſaid. Sammel Small died on the iſt of January 
17495, leaving the leſſors of the plaintiff his heirs at law, who are 
alſo the heirs at law of the teſtator J. Williams. The ſpecial ver- 
dict then ſtated the entry and demiſe of the leſſors of the plaintiff, 
and the ouſter cf the plaintiff TC 

Benyon for the plaintiff (a). The queſtion is whether William 
Allen took a fee or a lets eſtate in the premiſes mentioned in the 
rſt demiſe. If he took a fee, the defendant is entitled to the judg- 
ment of the court; if a leſs eſtate, the plaintiff 1s entitled to re- 
cover. In the eſtate of Garneddwen W. Allen by the expreſs 
words of the will took only a term of thirty years, which is now 
expired. And in the other eſtates in the pariſhes of Skerviog Kil- 
leo and Mold he took at moſt (5) only an eſtate for life. An 


(a) This caſe was argued on a former day in thoſe at Garnedaaben, on the ground that 
in this term. they were all deviſed by one clauſe; but he 
(3) The plaintiff's counſel was at firſt | immediately abandoned that argument on 
about to contend that the deviſee V. 4 | the court expreſſing a ſtrong opinion againſt 
took only an eſtate for the term of thirty | him upon that point. | 
years in the premiſes fi: ſt deviſed as well as [ 


” heir 
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heir at law can only be diſinherited by expreſs words or by ne- 
ceſſary implication (a). Here there are no words of inheritance 
annexed to the deviſe to William Allen to carry a greater eſtate 
than for life: and the only grounds on which it can be contended 
that a fee paſſed are, 1ſt, on the introductory clauſe manifeſting an 
intention in the deviſor to diſpoſe of all he had; 2dly, on the 


charge for the payment of debts by the deviſee, with which he 


cannot comply unleſs he takes a fee; or 3dly, on the word here- 
ditaments, 1\t, It has never been holden that introductory words 
like thoſe in this will are in themſelves, ſufficient to carry a fee, 
unleſs followed by a reſiduary clauſe manifeſting an intention in 
the deviſor to leave nothing undiſpoled of. Right d. Mitchell v. 
Sidebotham (Y), Denn v. Gaſkin (c), Goodright v. Stocker (d), and 
Doe v. Mrigbi (e). In general, ſuch introductory words are 
conſidered to be of courſe, and equally pertinent whether the de- 
viſor intended to deviſe away all his eſtate or not. And here it is 
expreſsly found as a fact that he died ſeiſed of other eſtates not 
comprized in the will; which negatives his intention of diſpoſing 
of all he had. As to the ſecond ground, the diſtinction is this; 
where the charge is upon the eſtate generally, the deviſee does not 
neceſſarily take a fee, but where it is upon the deviſee himſelf in 
reſpect of the eſtate, he does: but here the charge is on the eſtate. 
[This head of argument was abandoned by the counſel for the 
defendant ; and ſo was the third ground, upon the word beredita- 
ments taken per ſe.] This caſe is very like the words of the de- 
viſe in Denn d. Moor v. Mellor (): but there the words were in 


the reſiduary clauſe, and there was no introductory clauſe. The 


teſtator there, after deviſing certain eſtates, added,“ all the reſt 
of my lands tenements and hereditaments either freehold or copy- 
hold whatſoever and whereſoever, and alſo all my goods chat- 
tels and perſonal eſtate of what nature or kind ſoever, after pay- 
ment of my juſt debts and funeral expences, J give deviſe and 
bequeath unto my wife; and I do hereby nominate her ſole ex- 
ecutrix”” Sc. The court held that the wife only took an eſtate 
for life. It may be ſaid that the judgment of this court was 
afterwards reverſed in the exchequer-chamber, and that it was 
there determined that the wife took a fee: but ſuppoling that 


(a) Vide Moone, d. Fagge v. Heaſeman, (4) Ame, 5 vol. 13. 

Willes's Rep. 140, 1. (e) Aute, 64. 

(b) Dougl. 759. (J Ante, 5 vol. 558, and 6 vol, 175. 
(e) Convp. 660. 
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judgment of reverſal ultimately to ſtand, yet Lord Ch. J. Eyre, 


who delivered the reaſons of the judges, did not proceed on any 
ground affecting the deciſion of this caſe ; for he neither relied 
on the word hereditaments, (which indeed in Hopewell v. Ac- 


land (a) and in Canning v. Canning (b) was holden not to be ſuf- 


ficient to carry a fee) nor on the charge for payment of debts, but 


ſolely on the conſideration that the deviſe was contained in the 


reſiduary clauſe ; which of courſe cannot apply to this caſe, where 
the reſiduary clauſe is in terms-confined to the perſonalty. 
Manley contra. Upon the whole view of the will there was 
a manifeſt intention in the deviſor to give William Allen a fee, 
and the words uſed are ſufficient for that purpoſe, without relying 
on the word hereditaments ; though there are ſome opinions in 
the books tending to ſhew that that word alone will paſs a fee 
if ſuch be the apparent intention of the deviſor. This caſe is 
ſtronger for paſſing the fee than that of Denn d. Moor v. Mel- 
lor (c); becauſe here is an introductory clauſe ſhewing an inten- 
tion to diſpoſe of all the deviſor's real and perſonal eſtate, which 
was wanting in that caſe; and yet the court of exchcquer chamber 
held that a fee there paſſed, on the ground of an apparent intention 
in the teſtator to diſpoſe of all he had, though he had annexed 


no words of inheritance to the particular deviſe. In the introduc- 


tory clauſe the word gate is uſed, which has always been holden 
to mean the whole intereſt which the deviſor had in the property, 
unleſs coupled with other words denoting a local deſcription of it. 
The deviſor here had two ſorts of property, the one a family, the 
other a -purchaſed, eſtate: he diſtinguiſhed between the two by 
giving the family.eſtate away from his heir only for a limited 
time: but the purchaſed eſtate he thought he might properly diſ- 
poſe of as he pleaſed, and give it away altogether to the deviſee 


whom he moſt favoured. But if it be decided that an eſtate for 


life only was given in this latter, this incongruous and improbable 
intention muſt be imputed to the teſtator, that he was leſs anxious 
to give away his acquired property than his family eſtate from 
his heir to his favourite deviſee; for an eſtate for thirty years 
certain muſt naturally be expected to be of longer duration than 
an eſtate for life, no life being worth ſo many years purchaſe. 
The very circumſtance of the reſiduary clauſe not mentioning the 
real eſtate ſhews that the deviſor thought he had before given 


(a) Salk. 239. (5) Moſel: 240. (c) Ante, 5 vol. 558, and 6 vol, 175. 
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the whole of his eſtate in the purchaſed lands to his deviſee. This 1800. [7% | 
circumſtance was relied on by Lord Aſansfield in Frogmorton v. [i Ul 
Holyaay (a) as explanatory of ſuch an intention in the deviſor: a" = 
and Wilmot J. there (5) relied on the introductory clauſe, and ſfaig LEX. 
it was the ſame as if it were repeated in every part of the will. nh 
Now if that were done in this caſe, the words would be fully | 1 | 
ſufficient to carry the fee in the purchaſed lands to Milliam Allen. = 
In Grayſon v. Atkinſon (c) the iutroductory clauſe was to the ſame - _ 
effect as here; “as to all my temporal eſtate wherewith it has | 
pleaſed God to bleſs me, I give and deviſe the ſame as follows ;” 
then after giving ſeveral legacies and charges the will proceeds ; 
* as to all the reſt of my goods and chattels real and perſanal 
moveable and immeveable, as houſes gardens tenements &c, li, 
J give to A.; and there it was determined that A. took a fee. | 
80 in Hagan v. Fackſon (d) the introductory clauſe was * as to 
my worldly ſubſtance;F and then the teſtator after making ſe- 
veral bequeſts, amongſt others to his mother for life, proceeded to 
deviſe to his mother © all the remainder and reſidue of all his 
 effefis both real and perſonal which he ſhould die poſſeſſed of; 
under which it was holden that the mother took a fee. So in 
Tanner v. Wiſe (e) the introductory words as to all my tem- 
poral eſtate & coupled with a ſubſequent deviſe of © all the 
reſt of my eſtate goods and chattels &c real and perſonal I give 
to A, was alſo holden to give the fee to 4. The caſe of Right | 
v. Sidebotham (7) is very diftinguiſhable from this; for there the j of 
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teſtator uſed different words in deviſing the two different parts of 
his eſtate, annexing words of inheritance to the deviſe in one 
inſtance and not in the other, which furniſhed a preſumption that 
he intended ſuch a difference. And in regard to Denn v. Gaſ- 1 
Ain (g), Lord Mansfield ſaid there were no words by which he 1 
could connect the deviſe in queſtion with the introductory clauſe, 
-« 2s to all his worldly eſtate ;** otherwiſe he thought it might 
have been ſufficient to carry the fee: but here they are immediately 
connected. | 
Benyon, in reply, ſhewed that the caſes cited of Grayſon v. Al- 
Linſon, Hogan v. Fackſon, and Tanner v. Wiſe, fell under the 
diſtinction he had firſt taken, as to where the introductory words 


(a) 3 Burr. 1623. 1 (e) 3 P. ms. 294. 

(3) 1b. 1625. + Y Dough: 759. 

(c) 1 Fill. 333. 1 (g) Cœaep. 650, 

(4) Comp. 299. | | 
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were followed by a reſiduary clauſe comprehending the real 


eſtate. 

Lord KEN VON Ch. J. Although the court are not now pre- 
pared to give their final judgment on this ſpecial verdict, I cannot 
forbear expreſſing my preſent ſentiments on it. It has been fre- 
quently lamented that at firſt after the paſſing of the ſtatute of 
wills the courts did not require the ſame technical expreſſions in a 
will to paſs a real eſtate as are neceſſary in conveying the eſtate by 
deed; for then we ſhould not have had more caſes on the con- 


ſtruction of wills than of deeds; and it very rarely happens now 
that a queſtion arifes on the conſtruction of a limitation in a deed. 
'There are certain received words that are well' known and have 
from time to time been-uſed by conveyancers in drawing deeds, 


and theſe exclude all doubt as to their legal meaning. But in 
expounding wills a greater latitude of conſtruction has been al- 


lowed. After an anxious endeavour to diſcover the intention of 
a teſtator it frequently happens that we can only conjecture what 


his intention was, and ſometimes there is ſcarcely enough even to 


form a conjecture. Formerly Sir J. Bland made his own will, and 
at the cloſe of it he ſaid that he had diſpoſed of his eſtate in ſo clear 
a manner that he thought it impoſſible for any lawyer to doubt 
about it; this will was afterwards conteſted, and it came before 
Lord Hardwicke, who ſaid that he was ſo utterly at a loſs to con- 
ceive what was the real intention of the teſtator that he wiſhed he 
could find ſome ground on which to form a conjecture. So in 
the cafe of Right v. Sidebotbam Lord Mansfield, whoſe mind was 
as equal to the explanation of difficult points as that of any lawyer 
who ever ſat in Męſiminſter-Hall, adinitted the difficulty of deciding 


queſtions of this kind ; ſaying © I verily believe that in almoſt 


every caſe where by law a general deviſe of lands is reduced to 
an eſtate for life the intent of the teſtator is thwarted ; for ordi- 
nary people do not diſtinguiſh between real and perſonal property. 
The rule of law however is eſtabliſhed and certain that expreſs 
words of limitation or words tantamount are neceſſary to paſs an 
eſtate of inheritance. .* All my eſtate” or © all my intereſt” will 
do: but“ all my lands lying in ſuch a place“ is not ſufficient. Such 


words are conſidered merely as deſcriptive of the local fituation, 


and only carry an eſtate for life. Nor are words tending to diſin- 
herit the heir at law ſufficient to prevent his taking, unleſs the eſtate 
is given to ſomebody elſe. I have no doubt but the teſtator's in- 
tention here was to diſinherit his heir at law, as in the caſe of Den 


9 v. Gaſtin. 
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v. Gaſtin.“ And yet he was not bold enough in that cafe to de- 
cide that the deviſee took more than an eſtate for life. The 
plaintiff's counſel in arguing this caſe anticipated the three grounds againſt 
on which it might be contended on the part of the defendant that 
a fee paſſed by this will, The firſt is the introductory clauſe; on 
which the caſe of /bberſon v. Buckwith (a) is deciſive: that caſe 
was decided by a great lawyer, Lord Talbot, who thought that 
ſuch a clauſe accompanied by other words in a will would paſs a 
fee, but that that alone was not ſufficient for that purpoſe; and 
this caſe has been followed by a variety of others to the ſame 
effect. The ſecond ground, reſpecting the charge, was abandoned 
by the defendant's counſel; and very properly fo, all the deciſions 
on this ſubject being againſt him. A multitude of caſes might be 
cited on this point, but I will only refer to that of Merſon v. 
Blackmore (b), where the maſter of the Rolls ſaid“ Where a groſs 
ſum is to be paid out of the lands, to be ſure it gives a fee to the 
deviſee of thoſe lands. But here the debts are not at all events 
charged upon the real gſtate, but only contingently, if the perſonal 
eſtate ſhould not be ſufficient; and therefore does not come up tothe 
caſes cited of a groſs ſum to be paid out of land, and conſequently 
gives no more than an eſtate for life to the plaintiff, the deviſee.“ 
The next point ariſes on the word “ hereditaments; and I am 
aſtoniſhed that any doubt ſhould ever have been entertained about 
that. It is not ſo ſtrong a word as © tenement:” it is merely a 
deſcription of the thing itſelf, and not of the quality of it, or the 
intereſt in it. If the word © eſtate” had been uſed, that would 
have been ſufficient to have carried the fee: or if in the reſiduary 
clauſe there had been the word © real” as well as *perſonal eſtate,” 
that would have been ſufficient. But on the authority of all the 
caſes (except that of Denn d. Moor v. Mellor) I am of opinion 
that the deviſee took only an eſtate for life in the premiſes men- 
tioned in the firſt deviſe. With regard to that caſe of Moor v. 
Mellor, not knowing diſtinctly the grounds upon which the judg- 
ment of this court was reverſed in the exchequer chamber, I can 
only ſay that I ſee no reaſon to induce me to alter the opinion I 
there gave: if it ſhall be diſcovered on examining the grounds of 
the judgment of the court of error that that court reQified a miſ- 
take made by this court, I ſhall be glad that juſtice has been 
thereby done to the parties in the cauſe: but if that ſhall be found 
to be a ſingle caſe, and that the judges in deciding it departed from 


(a) Caſ. Temp. Talb, 157. () 2 Ath, 341. 
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CASES IN HILARY TERM. 


-thoſe rules that have guided conveyancers for ages pall, then it 


will be moſt unfortunate for the public. The maxim «miſera eſt 
ſervitus ubi jus eſt vagum aut incertum applies-with peculiar force 
to queſtions reſpecting real property. In family ſettlements pro- 
viſion is made for unborn generations; and if by the means of new 
lights occurring to new judges all that which was ſuppoſed to be 
Jaw by the wiſdom. of our anceſtors is to be ſwept away at a time 
when the limitations are to take effect, miſchievous indeed will be 
the conſequence to the public. It was upon this ground that the 
majority of the judges in the Houſe of Lords were of opinion that 
the caſe. of Perryn v. Blake had been wrongly decided in this 


Court. 


The three other judges ſaid that they were of the ſame opinion, 
but wiſhed to have an opportunity, before the caſe was finally de- 
termined, of looking into the caſe of Denn d. Moor v. Mellor in 


the exchequer chamber. 
Lord KENTON Ch. J. on this day ſaid, we e looked 


into the caſes cited, and we all concur. in the opinion given when 


the caſe was argued, We think that all the caſes on this ſub- 


ject lead to the ſame concluſion, that the deviſee W. Allen took only 
- an eſtate for life under the will in queſtion; and conſequently that 


the plaintiff is entitled to the judgment of the court. 
Judgment for the plaintiff. 
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THE END OF HILARY TERM. 


een 
ARGUED and DETERMINED 
IN THE 


Court of KING?*S BENCH, 


IN. 


Eaſter Term, 


In the Fortieth Year of the Reign of Gzorce III. 


Tavrox and Another againſt RichaRDSOx. 


1 writ in this caſe, directed to the ſheriff of Cumberland, was 


ſued out on the 6th of Auguſt laſt, returnable the firſt return 


of laſt Michaelmas Term. On the 8th of Auguſt the plaintiffs 
applied to the ſheriff of Cumberland to direct his warrant for the arreſt 
of the defendant to A. B. and C. as ſpecial bailiffs, and the plaintiff's 
attorney by an indorſement on the writ undertook to indemnify 
the ſheriff. The defendant was arreſted, and gave a bail bond. 
On the 3d of November the defendant being in the ſaid ſheriff's 
cuſtody at the ſuit of Blackett and others, the defendant's bail in 
this action gave notice to the ſheriff and alſo to the keeper of 
the gaol at Carliſie that the defendant was rendered and did 
thereby render himſelf in this action, and required the keeper 
to detain the defendant in his cuſtody. On the 19th of De- 
cember the defendant was diſcharged out of the ſheriff 's cuſtody, 
the plaintiffs in the other action being ſatisfied for their debt. 
In the laſt term the plaintiffs ruled the ſheriff to return the writ, 
when the ſheriff returned cpi corpus, which rule 


Park now moved to diſcharge, on the ground that as the 


plaintiffs had nominated ſpecial bailiffs of their own, and had 
undertaken to indemnify the ſheriff, they ſhould not afterwards 


have ruled the ſheriff to return the writ; and he referred to 
Vol. VIII. 60 the 
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ſome other perſon, for whom he is reſponſible. 
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the caſes of De Moranda v. Dunkin () and pct v. Dalgiell (b), 


where it was determined that if the ſheriff appoint a ſpeoial 


bailiff at the plaintiff's .requeſt the latter cannot rule the ſheriff 
to return the writ; and in the laſt mentioned caſe it was alſo-ſtated 


that in Cumberland there are no bond bailiffs. But 


Lord KENTON Ch, J. ſaid, This is very diſtinguiſhable from 
the two caſes cited, where probably it was owing to the miſconduct 
of the plaintiff himſelf that the ſheriff did not do his duty: 
but here the defendant was in the cuſtody of the ſheriff in another 


ſuit, and therefore the ſheriff ſhould not have diſcharged him 


without firſt inquiring whether or not there were any other 
detainers againſt him. What protection the ſheriff of . Cumber- 
land has in caſes of this kind that other ſheriffs have not, 
it is not -neceflary to. inquire in this caſe: but, though he 
may not have boud bailiffs, he may perhaps learn, whenever 


the queſtion ariſes, that he is bound like all other ſheriffs either 


to execute the writ perſonally or to procure it to be executed by 


Per Curiam, Rule refuſed. 
LHolroyd was to have oppoſed this rule in the firſt inſtance. 


(a) Ante, 4 vol. 119. (3) 2 BY. Rep. 952. 


EarL FERRERS againſt HENTON. 


Hus was an action (a) for the penalty on the ſtatute 

5 Ann. c. 14. for killing game, not being duly quallified. 
At the trial at the laſt aſſizes at Leicgſter the queſtion turned 
on the defendant's qualification; as to which it appeared that 
he was poſſeſſed of certain premiſes of the yearly value of 
upwards of 150. in his own right, under a leaſe granted to 
certain other .perſons named for ninety-aine years (5), if he, 


the defendant, and two others ſhould ſo long live. 
Chambre B, being of opinion that this was a ſufficient 


qualification for the defendant to kill game, nonſuited the 
Plaintiff. 


(a) The action is- given by the 8 Geo. on or for term of life, or having leaſe or leaſes 


c. 19. and 2. Ceo. 3. c. 19. 

(5) The 22z and 23 Car. 2. c. 25 . 3. 
enats that ** every perſon, not having 
lands and tenements or ſome other eſtate of | 
inheritance in his own or his wife's right of 


the clear.yearly value of 100 /. per annum, | 


p 


of gg years, or for any longer term, of the 


| clear yearly value of 150 1. &c. is thereby 
declared to be a perſon by the laws of this 


realm not allowed to have, &c. any guns, 
Kc. for the taking and- killing of game.” 


V. aug hun 


IN THE FOR TIE TH YEAR OF GEORGE III. 


Vaughan Serjt. now moved to ſet aſide the nonſuit, on the 
ground that the defendant's eftate in the premiſes was not ſuch 
as the ſtatute requires for this purpoſe 3. being neither a leaſe 
for life, becauſe the lives might ſurvive the term; nor a leaſe 
for ninety-nine - years certain, becauſe the lives might drop 


before. 


Lord Kenyon C. J. Leaſes of this kind have always been 
deemed ſufficient to give a qualification. There is no reaſon- 
able probability of any life in being extending beyond ninety- 
nine years: and the legiſlature in admitting leaſes for ninety- 
nine years of a certain value to be a qualification to kill game did 


not mean to require that they ſhould poſitively enure fo long : it 

is ſufficient if they may extend to that period, ſubje& as in this 

caſe to the contingency of the party's ſo long living. 
Per Curiam, — 


Rule refuſed, 


'GorDon and Another, Aſſignees of CRrosLEv, a 


I an action of trover for certain goods, which was tried 

before Mr. 7. Rooke at York, the queſtion turned upon the 
validity of the commiſſion of bankrupt under which the plaintiffs 
claimed. The act of bankruptcy inſiſted on was the bankrupt's 


Bankrupt, againſt WILXIN SO. 


having lain in priſon two months and upwards upon an arreſt for 
debt; but it appeared that the two months did not expire until 


the 22d of Augiſt 1797, and the commiſſion iſſued on the 28th 
of the preceding June; whereupon: the plaintiffs were nonſuited. 
Lau now moved to ſet aſide the nonſuit, on the authority 


of the caſe. of Hope v. Gill, cited in Beatoes' Lex Merc. 531. 
as having been adjudged by Lord Raymond at Guildhall in M. 
5 Geo, 2.; where it was ruled that lying in priſon two lunar months 
makes a man a bankrupt from the firſt arreſt; and that although the 


. commiſſion were taken out before the two months were expired, 
yet it was ſufficient, the bankruptey having relation to a time be- 
fore the taking out of the commiſſion. Ina addition to which he 
ſtated that taking out fuch com miſſions was not an unuſual prac- 


tice; and therefore it was fit chat the law ſhould be ſettled. 


Lord KEN YTON C. J. I cannot conceive how a commiſſion of 


bankrupt can be taken out in ſuch a caſe before the two months 
are expired; becauſe in order to obtain it there muſt be an affidavit 
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made that the party has committed an act of bankruptcy. But 
ſurely in theſe inſtances though the party impriſoned be in the 
progreſſive courſe of committing an act of bankruptcy from the 
time of his firſt lying in priſon, yet the act itſelf is not com- 
pleted till the expiration of the two months by the very words 
of the act of parliament (a). The commiſſion therefore cannot 
regularly iſſue until that time; and the Lord Chancellor if tae fact 
were diſcloſed to him would moſt probably ſupercede the com- 
miſſion, which can only be founded on perjury. If ſuch a practice 
has prevailed, it is fit that a ſtop ſhould be put to it as ſoon as 


poſſible. 
Per Curiam. | Rule refuſed (5). 
(a) 21 Jac. 1. c. 19. J. 2. of the arreſt ſo as to veſt the property in the 


(5) But where a trader becomes a bank- aſſignees from that period. Vide Ro/ev.Green, 
rupt by lying in priſon for two months, the | 1. Burr. 437 ; and King aflignee of Langman 
act of bankruptcy relates back to the time v. Leith, ante, 2. vol. 141. 


The KINO againſt Harxgison and Company. 


11 on the exciſe laws under the above title, 
and againſt perſons ſo deſeribed, was ſet down for argument 


in the peremptory paper: but when it was called on 
Lord KENYON Ch. J. faid, It is impoſſible that a conviction 


of ſuch an one and company can be ſupported. It is a mere nullity 
even againſt the party named. The Court are bound in duty to 
take care that ſummary proceedings before Magiſtrates are regu- 
larly conducted, whether the parties object to them or not. We 
cannot tell upon the face of this proceeding but that the delinquency 
of Harriſon's partners, who are not before the Court, may have 
been imputed to him. As no action could be maintained againſt 
ſuch an one and company without naming all the parties, ſo neither 
can a conviction be ſuſtained in this form. | 
Conviction quaſhed. 


Per Curiam, 
Wood was to have argued in ſupport of the conviction, and 


Holroyd againſt it. 244; 
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JAcksox and Another againſt CHARN Oc. 


THIS was an action of covenant on a charter-party of affreight- 

ment of the Britannia on a voyage from Londoz to Madras, 
and from thence to any port or ports in the Zaft Indies, and back 
again to the port of London. The action was brought for 
8297/7. 125. for freight, and for 1440/7. for demurrage; and 
the Defendant having pleaded, the cauſe was tried at the fittings 
after laſt Michaelmas Term at Cni!4ha!l before Lord Kenyon, when 
the jury by conſent found a verdict for the plaintiffs, damages 
15,000 l., ſubject to the arbitration of three merchants as to the 
quantum, and the opinion of this Court as to a queſtion of law on 
the fcllowing caſe. 

The plaintiff Fack/on was owner of the Britannia in 1796, and 
the other plaintiff S/2wwar! was captain of the ſame. On the 15th 
November 1796 Jackſon let to hire the ſhip for a voyage from 
Lendon to India and back again to the Defendant, who had con- 
tracted to furniſh to the Ea? India Company extra ſhips for their 
trade. The ſhip arrived ſafely at Bengal. On the 1oth of Decem- 
ber 1797, after being ſurveyed by the E India Company's officers 


and reported ſea-worthy, ſhe left Bengal laden with goods by the 


Eaſt India Company, to whom the ſhip was let by the defendant. 
On the 22d of the ſame month it was diſcovered that ſhe had 
iprung a leak, and which leak gained upon the ſhip, notwith- 


ſtanding every effort of the crew to keep it under. A conſultation 


was holden by the officers of the ſhip, who were unanimouſly of 


opinion that it was neceſſary for the common ſafety that the ſhip 


ſhould be lightened as ſoon as poſſible of ſpare materials and part 


of the cargo, which were thereupon thrown overboard; and in 


conſequence of the ſhip being thus lightened ſhe arrived in Table 
Bay, at the Cape of Good Hope, on the 16th of February 1797. 
Immediately on her arrival at the Cape the ſhip with the concurrence 
and approbation of the agents for all parties was ſurveyed, and on 
that ſurvey is was found that ſhe could not proceed to England 
without being repaired, and that ſhe could not be repaired without 
having her cargo taken out. A ſhip called the Bombay Caſile was 
therefore hired, on board of which the cargo was placed, and the 
Britannia was thereupon repaired. The amount of the repairs and 
other neceſlary and incidental charges connected with the repairs, 
together with the expences of maintaining the crew, amounted to 
43951. 45. 64. As ſoon as poſſible the cargo was reſhipped, and 
the ſhip proceeded with the utmoſt diſpatch to Saint Helena in ber 
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way to England, and after being captured and recaptured in the 
courſe of the voyage from thence to England ſhe arrived ſafely at 
the port of London on the 5th of October 1798, and there landed 
and delivered what remained of her cargo into the Company's 


warehouſes. 


«* The queſtion for the opinion of the Court ariſes 


ſolely on the conſtruction of the charter-party (a), and is whether 


(a) A copy of the charter-party was an- 
nexed to the caſe. 'The following articles 
were thoſe referred to in the argument : 
Art. 2. The ſaid owner and malter engage 
and agree that the ſaid ſhip is of the burthen 
of 384 ton at the leaſt, and that the ſhall forth- 
with be equipped and ſtored in all things fit 
for ſuch voyage and to the ſatis faction of the 
ſaid R. Charnoch, and both at her departare 
outwards and homewards, and al/o during the 
zvhole. of the ſaid voyage, ſhall! have a proper 
and ſufficient quantity of ballalt on board 


to navigate her with the utmoſt ſafety, 


and a ſufficient quantity of dunnage to 
be provided at the owner's expence to 
preſerve the cargo from damage, and ſhall 
be kept ſtrong tight, and well and ſuffi- 
ciently victualled tackled and appareled, 
and completely furniſhed with all proper and 
neceſſary ſtores, and ſhall be manned &c.” 
Art. th. Upon the ſaid ſhip's having 
completed her outward voyage and the dif- 
charge of her cargo, and having arrived at 
her loading port in India, the ſaid R. Char- 
rock or his aſſigns ſhall forthwith ſurvey or 
cauſe the ſaid ſhip to be ſurveyed, and /uch 
repairs fittings and things as ſhall on ſuch 
Survey be deemed neceſſary or proper for a 
homeward woyage with a cargo of Eaft India 
or other goods Hall be forthwith done ſup- 


plied and furniſhed at the owner's expence ; 


and ſo ſoon as the ſaid ſhip ſhall be put in 
fit and proper condition for ſuch homeward 
voyage, then the ſaid Robert Charnack or 
his aſſigns or his or their agents or ſervants 
ſhall forthwith load &c. &c. but no demur- 


rage ſhall in any caſe grow due, nor ſhall, 
any lay-day be reckoned during ſuch time 


as the ſhipis out of repair”, Art. 6th, © The 
quantity of goods which the ſhip'can take on 
board and bring home &c. and the condition 
of the ſhip as to tackel ſtores and repairs ſhall 


be determined by the perſon or perſons, 


appointed by the E. I. Company for ſuch 
like purpoſes, whoſe opinions ſhall be bind- 
ing and concluſive between the ſaid parties. 
And the certificate of ſuch perſon or perſons 
or an authentic copy thereof ſhall be deem- 
ed and taken as full evidence of ſuch 
opinion,” Art. 7th, „The ſhip, as ſoon as 


— 


or 


ſhe ſhall have received her homeward lading 


and diſpatches and not. before, ſhall depart 
and ſet ſale (wind and weather permitting) 
and ſhall return direaly without any de- 
viation, unavoidable dangers of the ſeas 
excepted, tp the port of London &c, and 
upon ſuch diſcharge being completed the 
ſaid ſhip ſhall finiſh her :ntended voyage.” 
Art. 10th. “ The ſaid R. Charnock and his 
aſſigns his and their agents and ſervants hoth 
in England and abroad ſhall have free 
liberty at all times during the ſaid ſhip's 
whole intended voyage, and until ker 
final unlading and diſcharge, ro repair and 
maintain or ſend one perſon on board ; and 
for that purpoſe the ſhip upon proper uſual 


or known ſignals being made for her ſhall 


lay to, if ſailing, and wait till ſuch perſon or 
perſons come onboard, and the ſaid maſter 
ſhall civilly treat and entertain them with 
reaſonable and convenient food and lodging 
during their ſtay at the owner's expence ; 
and ſuch perſon or perſons ſhall and may 
take a ſurvey of the ſhip and every part 
thereof and of her cargo ammunition fur- 
niture proviſions and ſtores &c ; and if the 
ſaid ſhip ſhall not be ſufficiently victualled 
manned and armed, or if any thing ſhall 
be deficient wanting or amiſs, the ſaid 
owner or maſter ſhall from time to time upon 
reaſonable notice given to ſuch perſon or 
perſons cauſe the ſame to be amended and 


ſupplied according to the direction of ſuch 


perſon as aforeſaid, And if upon ſoch ſurvey 
it ſhall be found that there is a greater quan- 
tity of goods in the ſaid ſhip than ſhe can 
reaſonably carry in her, ſo as to be free and 
fit to fail through the ſeas, and capable to 
defend herſelf and let all her guns be 
clear, in ſuch cafes it ſhall be lawful for 
ſuch perſon or perſons to cauſe the ſhip to 
belightened ſo as to reduce the cargo to ſuch 


Aa degree as that the ſhip can reaſonably 


carry the ſame in manner aforeſaid.” 
Art. 18th. If any of the goods or mer- 
chandizes laden or puton board the ſaid ſhip 
ſhall be loſt or not delivered or ſhall be pre- 


judiced wet or damaged, and if the owners 
; | ſhall 
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or not the defendant be only liable to ſuch general average as ariſes 
on the goods thrown over board, or alſo to general average on the 


repairs and other expences at the Cape of Good Hope ? 
Reynolds for the plaintiff. The defendant is liable to general 


average for the whole expences. 


It may be collected from all the 


writers on this ſubject that by a general average is meant a con- 
' tribution to the expences that are neceſſarily incurred for the 


preſervation of the ſhip and cargo in conſequence of loſſes 
and damages accidently happening at ſea, 1 Mag. 1n/ur. b. 64.; 
which (among others) includes all that is thrown overboard or 
damaged by a jettiſon for the ſhip's ſafety, and charges occaſioned 
by any unavoidable accidents. Now this caſe comes within that 
definition. The damage was accidental, and the expences were 
neceſſary for the preſervation of the whole concern; and then it 
becomes a general average. In Da Cota v. Newnham (a) it was 
holden that when a ſhip is obliged to put into port for the benefit 
of the whole concern, the charges of loading and unloading 
the cargo and taking care of it, and even the wages and pro- 
viſions of the workmen hired for the, repairs, become general 


average. 


And in that caſe a paſſage was cited from Beawes's Lex 


(a) Ante, z vol. 407». 


— 


ſhall not be able to prove to the ſatisfaction 
of the ſaid R. Charnock or his affigns that 
the ſaid goods have been loſt prejudiced wet 
or damaged through unavoidable accident 
and neceſſity, then it ſhall be deemed that 
the ſaid goods have been loſt or damaged 
through the default of the maſter; and in 
ſach caſe the owners ſhall pay to the ſaid 


R. Charnack or his aſſigns the full prime 


colt of ſuch goods ſoſt or not delivered and 
an addition of zo per cez?. thereon ; and 
if the ſaid R. Charnock or his aſſigns ſhall 
agree to receive the damaged goods, then 
the owners ſhall make good ſuch damage as 
any of the ſaid goods may have received 
and Joſe the freight thereof; and if the 
ſaid R. Charnock or his aſſigns ſhall refuſe 
to receive ſuch damaged goods, then the 
owners ſhall take the ſame to their on uſe 
and pay to the ſid R. Charnock or his 
aſſigns the full invoice price thereof, and all 
charges cuſtoms and duties in reſpect there- 
of, and 30 per cent upon ſuch price charges 


cuſtoms and duties beſides loſing the freight 


of the ſaid goods; but if the owners ſhall 


be able to prove to the ſatisfaction of the 
lg 


14 


ſaid R. Charnock or his aſſigas, that the ſaid 
goods have been loſt or damaged through 
unavoidable accident and neceſſity, then and 


in ſuch caſe they ſhall ſuffer no ls, except 


toe freight and their proportion of a general 


averoge, in reſpect of any goods that may 
nece//aril; periſh or be caſt overboard for 
preſervation of ſhip or cargo; nor {hall the 
owners in ar.y caſe be chargeable with any 
ſum of money in reſpect of loſs or damage 
exceeding the amount of 5. a ton, on the 
ſhips regiſtered burthen ; and all payments 
ia reſpe& of loſs or damages on the out- 
ward cargo ſhall be made in London and not 
in India, and that notwithſtanding the ſaid 
ſhip ſhould happen to be loft or never arrive 
at London. Art. 22d. © If the ſhip ſhall 
happen to be loſt before her diſcharge and 
the final delivery of her homeward cargo, 
the ſaid R. Charnock or his aſſigns ſhall nor 
be liable to pay any freight or demurrage 


for the ſhip or her cargo, but it ſhall and 


may be lawful to and for the owners not- 


withſtanding to retain the ſaid impreſt- 
money for their own uſe,” 
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Mercutoria to ſhew that when a ſhip is forced by à ſtorm to 
enter a pert to repair the damage ſhe has ſuſtained, if ſhe cannot 
continue her voyage without an apparent riſk of being loft, the 
wages and viduals of the crew are brought into an average with all 


the charges of loading unloading anchorage pilotage and every 


other expence incurred by the neceſſity. Then on whom is this 
general contribution to be levied? Juſtice and law require that the 


expences ſhould be borne by all who are benefited by that which 
removes the danger, in proportion to their reſpective intereſts ; by 


the owners of the ſhip, of the freight, and of the cargo, Here the 
defendant is intereſted in the cargo, and therefore is liable in pro- 
portion to his intereſt, It 1s no anſwer on the part of the defend- 
ant to ſay that by the 18th Article of the charter-party he is made 
expreſsly liable to a general average in one inſtance, as fur- 
niſhing a preſumptive argument that he is not liable in any 
other; becauſe the defendant, being hable to general average both 
on principle and authority, ſhould have introduced in the charter- 
party an exemption from the general average in this inſtance if he 
had intended to be exempted. In Hotham v. The Eaſt India 
Company (a), Lord Mansfield ſaid the owners were not to pay for 
the damage occaſioned by the ſtorm, the act of God: but this is 
an attempt to make them liable, and to turn them into inſurers 
as well as owners. If the defendant be not liable to contribute on 
account of the cargo, the whole expence will fall on the plaintiff, 
who will not be able to recover it from the underwriters, not being 
intereſted in the cargo. 

Rous for the defendant. If it were material to the intereſt of 
the defendant, it might be contended that the facts here ſtated do 
not bring this caſe within the principle relied upon by the plaintiff”s 
counſel, for it does not appear that the damage to the ſhip was 
occaſioned by a ſtorm. But it is not neceſſary now to conſider 
what is the common rule reſpecting general average, ſince this 
caſe muſt depend on the particular contract between theſe parties, 
by refering to which it will appear that the defendant is not liable 


to general average. This is not a general charter-party of affreight- 


ment, where the intereſts of ſeveral perſons are truſted to one; but 
it is a contract by which one perſon let his ſhip to NE 


for a certain price to be paid on certain events, and by the terms 
of which every kind of repair is to be made by the owner. By 


the ſecond Article the owners engaged that the thip ſhould be 


(a) Douzl. 278, 
4 cc in 
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“ in all things fit for the voyage both at her departure outwards 
and homewards, and alſo during the whole .of the voyage” &c. 
By the fifth, the defendant was to have the ſhip ſurveyed in India 
Previous to her return, and the repairs proper . the homeward 
voyage were to be done © at the owners' expence“. And by the 
22d Article the defendant was not to pay freight until the ſinal 
delivery of the homeward cargo, even though the ſhip were loſt. 
From every part of the contract it may be collected that it was the 


intention of theſe parties that no freight was to be.paid unleſs the 


ſhip returned in ſafety, and that all expences of repairs were to 
be borne by the owners. The only exception is that mentioned 
in the 18th Article, by which it is provided that in the event of 
the goods being loſt or damaged by unavoidable accident and 
neceſſity © the owners ſhould ſuffer no loſs, except the freight and 
their proportion of a general average in reſpect of any goods that 
might neceſſarily periſh or be caſt overboard for the preſervation of 
the ſhip or cargo.” But it appears that theſe expences were 
incurred in order to enable the plaintiffs to perform their part of the 
contract, without which they would not have been entitled to any 
thing ; and therefore there is no ground for their calling on the 
defendant to contribute any proportion towards the repairs and 
other expences at the Cape of Good Hope. 

Reynolds in reply. Although it is not expreſsly found as a fact 
that this damage was occaſioned by a ſtorm, it evidently appears 
that it was by an unavoidable accident, which brings the caſe 
within the rule of general average. According to the defendant's 
argument no queſtion reſpecting general average would ever 
ariſe. The contracting parties uſually provide for ordinary caſes, 
as in this inſtance, but ſuch contracts not applying to extra- 
ordinary caſes the common rule reſpecting general average muſt 
attach here. 

Lord KENVYON Ch. J. The meaning of a general average has 
for a long time been well underſtood in the commercial world: if 
in the hour of danger maſts are cut away or goods are thrown 
overboard, thoſe who are benefited by the preſervation of the ſhip 
are to contribute to the general loſs thereby ſuſtained in proportion 
to their reſpective intereſts, But in this caſe we are delivered 
from all conſideration reſpecting a general average, becauſe we are 
called upon to decide on the particular ſtipulations contained in 
this charter-party. Without repeating the different paſſages ſelected 
by the defendant” 8 counſel, 1 am ſatisfied that the intention of the 
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parties, a as $it is to be collected from the whole . Vas: that 


the ip was to be kept in repair, and that every thing that wWas 
neceſſary to enable the ſhip to perform, her voyage was to be pro- 
vided by the owners of the ſhip. _ Therefore I think that the 
expences that were incurred at the Cape of. Good Hope, in order to 
put the ſhip in a condition to complete her voyage, ought to be 
borne by the plaintiffs, 

Snos J. The only queſtion for our conſideration is that which 
is ſtated at the concluſion of the caſe, on the true conſtruction of 
this charterparty. It is not neceilary to go through all the dif- 
ferent articles that have been alluded to; it ſeems to me that the 
ſecond is a guide for us in conſtruing this inſtrument ; for by that 
it was agreed that the ſhip ſhouid at the expence of the 
owners be kept ſtrong and tight during the whole of the voyage. 
The other articles alſo ſhew that it was the intention of the parties 
that the defendant ſhould not bear any part of the expence of 
keeping the ſhip in repair. 

LAWRENCE J. This is not a queſtion of general average, but 
on the conſtruction of this charter-party, namely, whether or not 
all the damages done to the ſhip during the whole voyage were to 
be repaired by the owners ; and on this queſtion the ſecond, tenth, 
and twenty-ſecond, articles ſeem deciſive againſt the plaintiffs. By 
the ſecond it was ſtipulated that the veſſel ſhould “ at her depar- 
ture outwards and homewards, and alſo during the whole of the 
ſaid voyage, be kept ſtrong and tight, tat the owners? expence.“ 
By the tenth it is particularly provided that the defendant might at 
any time during the voyage ſurvey the ſhip; and if any thing 
were wanting or deficient the owners would ſupply it. Now on 
her arrival at the Cope of Good Hope ſomething was wanting, and 
therefore that ſhould have been ſupplied at the expence of the 
owners. The eighteenth article alſo affords a ſtrong argument 
againſt the plaintiffs : by that the parties agreed that in caſe any of 
the goods ſhould be thrown overboard for the preſervation of the 
ſhip or cargo the defendant ſhould contribute his proportion of a 
general average in reſpect of ſuch goods; and that ſhews that he 
was not to be liable to general average in other caſes. 

Le BLanc J. This queſtion depends entirely on the conſtrue- 
tion of the contract: by that the ſhip owners engaged that they 
would at their expence keep the veſſel in a proper ſtate of repair 
during the whole voyage, in conſideration of which they were to 
receive freight on the ſhip's return. In the courſe of the voyage 


certain expences were incurred in repairing the (hip, and the ſhip 
C5 having 
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having been Tepairet] the” platariffs x were enable: to bring. home 
the carpay' without which they would not have been entitled to 
their freight; theſe expences therefore cannot be thrown on the 
defendant, but muſt be borne by the plaintiffs who undertook to 
do the repairs. \This cannot be conſidered as a caſe of general 
average. | 

Pofira to the plainiifls, ſubject as above; and the defendant not 
to'bear any part of the e incurred at the Cape of Good Hopc, 


HawozTit againſt SeRaG6s. 


HE defendant was ſued in an action of afſumpſit by the name 
1 of Jobn Shraggs ; ; to which he pleaded in abatement as 
follows; “ and HE againſt whom the plaintiff bath exhibited his bill 
by the name of Fohn Spraggs in his proper perſon comes and 
pleads that he was baptized by the name of James, to wit at &c, 
and by the chriſtian name of James hath always ſince his baptiſm 
hitherto been called and known, &c ;” traverſing in the uſual form 


plaintiff demurred; and aſſigned for ſpecial cauſes that by the man- 
ner of pleading the ſaid James had by his ſaid plea admitted him- 
ſelf to be the perſon named the defendant in and by the aforeſaid 


bill of the plaintiff, and allo that the ſaid James had not begun 


his ſaid plea in the words following, viz. * and James Spraggs 
againſt whom“ &c. in the uſual and known mode of pleading 
a plea of miſnomer in abatement, &c. 


Manley, in ſupport of the demurrer, referred to the caſes of 
Hixon v. Binns (a), and Roberts v. Moon (b), to ſhew that the 


Court held a ſtrict hand over dilatory pleas, and would not admit 


of a departure from the uſual form of pleading in theſe caſes, In 
the latter caſe a plea in abatement of miſnomer beginning “ and 


the Heid Richard ſued by the name of Robert” &c, was holden 


bad, being an admiſſion that he was the perſon named defendant 


by the plaintiff's bill; ſo here the word he is equivalent to 1 
in that caſe, and muſt have the ſame conſtruction. 


bet 
15 


dos, 
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tip arnit” 
Ca ARNOCK. 
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The deſen- 
daot in a ples 
10 abstement 
of milnomer 
mult give his 
ſurname as 
well as his 
true chriſtian 
name, al- 


though bis 


true ſurname 


be uſed in 


that he was ever known by the chriſtian name of John. The 


the declarze 


tion. 


Reader, contra, denied that it had ever been decided that ſuch - 


a plea muſt be penned in any particular form of words. It was 


ſufficient here chat the defendant ſhewed by his plea that his 


10 oe 3 vol. 2575 (3) Ante, 5 
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May ꝗth. 


Under alimi- 
tation in 2 
marriage ſet- 
tlement to the 
huſband for 
life, then to 
the wife for 
life, then to 
the heirs of 
the body of 
the wife and 
their heirs, 
the wife took 
an eſtate tail. 
— And tho? it 
was recited in 
the deed that 
the huſband's 
father convey- 
ed in conſide- 
ration of the 
marriage and 
«« for ſettling 
and eſtabliſn- 
ing the lands, 
&c. to the 
uſes there- 
after expreſſ- 
ed, ard ſub- 
ſequent uſes 
were added in 
the deed, this 
Court would 
only take no- 
tice of the 
legal eſtate; 
— and the 
huſband and 
wife having 
levied a fine, 
and having 
agreed to {ell 
the eſtate to a 
purchaſer 
from whom 
they had re- 


- pariſh of Newland in the county of Glouceſter. 
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chriſtian name had been miſtaken by the plaintiff, admitting him- 
ſelf to have been properly called by his ſurname. But 

The Court ſaid that at any rate the plea was defeCtive, in not 
ſetting out the ſurname as well as the chriſtian name of the de- 
fendant. That ſuch a plea muſt inform the plaintiff what is the 
true name of the defendant : whereas here the defendant corrected 
the plaintiff 's miſtake as to his chriſtian name, but neither admitted 
that he was rightly deſignated by his ſurname, nor called him— 


felf by any other ſurname. 
Judgment, reſpondeat ouſter. 


Arrass again WarxiNs. 


* was an action for money had and received by the defen- 

daat to the uſe of the plaintiff, brought to recover back 50, 
being the depoſit money paid by the plaintiff to the defendant in 
part of 925 J., the purchaſe money contraQed for between them of 
a meſſuage called Perry Grove and certain lands fituate in the 
On the trial at 
the ſittings after laſt Hilary Term in London the following caſe 
was reſerved for the opinion of this Court, 

The eſtate in queſtion was put up to ſale by auction on the gth 
of June 1797; the plaintiff was declared the purchaſor in fee 
thereof at 9257., and paid a depoſit of 50/. to the defendant on 
account of ſuch purchaſe. The defendant's title to the premiſes 
ſold is as follows; John Watkins the elder, father of the defen- 
dant, being ſeiſed in fee of the ſaid premiſes, by indentures of 
leaſe and releaſe on the 3d and 4th of June 1754, (being a ſettle- 


ment made on the marriage of his fon John Watkins, the defen- 


dant, with Szſaunab Stephens,) in conſideration of the marriage and 
of 200 J. paid to John 1/albins the defendant as his intended wife's 
marriage portion and for a competent ſettlement and other proviſion 
to be made for the faid 5z/annah in caſe the marriage ſhould take 
effect and ſhe ſhould ſurvive her intended huſband, and alſo in 
conſideration of the great and natural love and affection which 
John Watkins the elder had unto J. Watkins the younger his ſon 
and for his advancement and better preferment in life, and for the 


feltling conveying eſtabliſhing and aſſuring of all and fingular the 


meſſuage or tenement lands and hereditaments therein after more 


ceived part of the purchaſe money, this Court would not permit the purchaſer to recover back the depoſit 


money in an action for money had and received. 


LY particularly 


— 
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particularly mentioned and deſeribed and thereby intended to be 1800. 
ſettled t the ſeveral uſes intents and purpoſes thereinafter expreſſed A * 2 


and declared, conveyed the premiſes above mentioned to the „ 
following uſes; to the uſe of the ſaid J. Watkins the elder for n 
life, without impeachment of waſte, remainder to the uſe of Mary 

the then wife of ſaid F. Watkins the elder for life; remainder to 

the uſe of the ſaid John Watkins the younger (the defendant) for 

life, without impeachment of waſte, remainder to the uſe of 

the ſaid Suſannah Stephens the intended wife of J. Watkins {| 
(the defendant) for her life, for her jointure and in ſatisfaction | 
of dower ; and from and after the ſeveral deceaſes of J. Watkins the 
defendant, and of Sy/annah his intended wife and the ſurvivor of 
them, then to the uſe and behoof of the heirs of the body of the ſaid 


Suſannah Stephens by him the ſaid Fohn Watkins the younger law- 
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fully to be begotten and of their heirs and aſſigns for ever; and 9 
for default of ſuch iſſue, to the uſe of the right heirs of F. Watkins $ 
the younger (the defendant) for ever. The marriage took effect; | | i 
and there are iſſue of the marriage now living, two ſons and ſeveral 14 


daughters. John Watkins the elder and Mary his wife being both 


dead, John Watkins the younger (the defendant) and Suſernab his 
wife in Eafter Term 1797 levied a fine fur conuzance de droit 


come ceo, &c. with proclamations of the faid ſettled premiſes. By 
an indenture dated the 14th of April 1797 duly executed by . 
Watkins the defendant and Su/ennah his wife the uſes of ſuch fine 
were declared to be, to the uſe of ſuch perſon or perſons for ſuch 
eſtate and eſtates as the ſaid J. Watkins the defendant and Suſannah 
his wife ſhould at any time during their joint lives by any deed or 
writing by them executed in the preſence of two or more witneſſes 
direct or appoint, and in default thereof to the uſe of J. Watkins 
the defendant and Suſannah his wite during their lives and the life 
of the ſurvivor of them; remainder to For Watkins the defendant 
in fee. The queſtion for the opinion of the Court is, whether the 
defendant F. Wathins and Siſanuab his wife or either of them 
are feiſed of ſuch an eſtate in the ſaid premiſes, or have ſuch power 
of appointment as will enable them to convey the ſame to the 
plaintiff ! in fee? If they or either of them are ſo ſeiſed, or have 
ſuch power, then a verdict is to be entered for the defendant; if 
| otherwiſe, a verdict for 9 5 is to be entered for the plaintiff 


Holroyd 5 the plaintiff. Although it muſt be admitted that 
S. Stephens took a legal eſtate · tail under the marriage - ſettlement in 
Vor. VIII. 6 R 1754, 
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1800. 1754, yet as it appears by a recital in that deed that it was made 
—— for the ſettling conveying and affuring of the ſaid premiſes to 
pe. the ſeveral uſes thereinafter expreſſed,” a court of equity would give 
WATKINS. relief to the parties claiming under the ſubſequent limitations. 
Doran v. Roſs, 3 Bro. Ch. Caf. 27, 8. Therefore though the 
defendant could convey a legal title in the premiſes in queſtion, 
yet as that legal title would be moulded in equity to anſwer atl the 
purpoſes of the marriage-ſettlement, and as the plaintiff would 
take this title with notice of that defect, the defendant is not in a 
ſituation to complete what he engaged to do, namely, to make a 
perfect title to the plaintiff. And as the action for money had 
and received is founded on equitable principles, this Court ſhould 

take into their conſideration the equitable part of the caſe, 

Lord Kenyon Ch. J. (ſtopping Malton, who was to have ar- 
gued for the defendant) Sitting in a court of law we cannot take 
notice of at. equitable title; and that the defendant could make 
a good legal title cannot be doubted. The plaintiff's counſel 
ſeems to have admitted that; and if any authority were wanting 
to ſupport that poſition, I would refer to the caſe of Morris v. 
Ward and others; and as my note of that caſe, which I had from 
Mr. Filmer, is more full than any of the printed accounts (a) of it, 
Iwill read it. It is as follows: —“ Thomas Mardell ſeiſed in fee 
had iſſue a daughter named Lucretia, and by his will 20th of 
February 1682 deviſed thus; © I give and bequeath unto my 
daughter Lucretia wife of G. Andrews all my plantation together 
with the negroes &c, charged &c, during the natural life of my ſaid 
daughter ; Item I bequeath 20 he heirs of the body of my ſaid daugh- 
ter Lucretia begotten or to be begotten and to his or her heirs for 
ever, after my ſaid daughter's deceaſe, all my before-named plan- 
tation &c, but for want of ſuch heirs of the body of my ſaid danobicr 
I alſo give and bequeath the aforeſaid premiles after the deceaſe of 
my ſaid daughter to my own next heirs and their heirs for ever.” 
The reaſons of the counſel in the printed caſe; It is a general rule 
of law that when an eſtate is limited to one for life, a limitation 
afterwards to the heirs of the body of that ſame perſon 
creates an eſtate-tail; and though this be in the caſe of a will, 
there is no reaſon to depart from that rule; for if Lucretia were 
conſtrued to have an eſtate for life only, then the remainder © to 
the heirs of her body”. would be words of purchaſe, and then 


(a) Vide Fiarn's Cont, Rem. 247. 4th ed.; 2 Ark. 249 ; and 2 Burr, 1102. 
6 though 
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though ſhe had had ſeveral ſons, yet the eldeſt only would have 


been heir, and the younger ſons would never have taken under that 


limitation, though it was clearly the teſtator's intention that all her 


ſons ſhould take by his uſing the word “ heirs” in the plural 


number. And the ſubſequent clauſe * for want of ſuch heirs of 
the body of pk aid daughter to my own next heirs and their 


heirs for ever” is a further explanation of his meaning, that his 


daughter ſhould 5 an eſtate-tail, with a remainder to his own 


right heirs. — Signed, NM. Fazakerly ; D. Ryder. — This was 
heard before the Privy Council, 18th March 1730, when it was 
ruled that Lucretia took an eftate-tail.. The Chief Juſtices Ray- 
mond and Eyre aſſiſted at the deciſion. Richard Morris appellant 
v. J. Ward and others reſpoadents, from Barbadoes.—Judgment 
armed.” — Though the above were only the reaſons of the coun- 
tel in that caſe, they contain as much good ſenſe and ſound law as 
if they had had the authority of all the judges of England. And 
that was a ſtronger caſe than the preſent ; for there the queſtion 
aroſe on a will, and in order to effeQuate the intention of a devi- 


tor a greater latitude of conſtruction is allowed by the courts than 
in the conſtruction of deeds. But this is the caſe of a deed; a 


deed to uſes, which muſt be conſtrued like a common law-con- 
veyauce. And there is no caſe from Shelley's caſe down to the 


preſent time in which it has not been holden that words in a deed, 
ſimilar to thoſe in this deed, did not create an eſtate-tail. If we 


were to determine otherwiſe, we ſhould entrench on eſtabliſhed 


rules of law, and we ſhould defeat the intention of the parties in 


this and almoſt every other caſe. Croſs remainders could not 
be raiſed. The conſequences of a contrary deciſion were well 
explained by Lord Ch. J. Wilmot in the caſe of Roe d. Dod/on v. 


Grew (a). I am therefore clearly of opinion that, fitting in a 
court of law, we cannot do otherwiſe than determine that as &. 


Stephens took an eſtate-tail under this ſettlement, and as ſhe and 
her huſband have levied a fine, the defendant may make a good 
legal title to the plaintiff, and conſequently is not liable to repay 
the depoſit. money for which this action is brought, 


Per Curiam, Poſtea to the defendant. 


(4) 2 Will. 322. 
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1800. 


——ů— 


Monday. 
May iz h. 


Ia an affida- 


vic to hold to 


bail made by 
the plaintiſt's 
clerk (the 
plaintiff him- 
ſelf reſiding 
in England) 
it is not ſuf- 
ficient to ne- 
gative a 
tender of the 
debt in Bank 
notes“ to the 
knowledge 
and belief of 
the clerk.” 


Monday, 
May 12h. 


The Court 
will not make 
a ſubmiſſion 
to an award 


a rule of 
Court, where 


part of the 


matter agreed 


to be reſerred 


has been 


made the 


ſubject of. an 
:aditment. 


ET oY. 


CASES IN-FASTER TERM 


Cass and Another againſt Levy. 


40 defendant having been holden to bail on an affidavit made 
1 by a clerk of the plaintiffs', Nating that“ the defendant was 
indebted to the plaintiffs in 325 /. and upwards for goods ſold and 
delivered by the plaintiffs to the defendant, and that no offer had 
been made to the knowledge or belief of the deponent to pay the 
plaintiffs or either of them the ſaid ſum of money or any part 
thereof in notes of the 3 and Company of the Bank of 
England &c, 

Miley moved on a former day in this term for a rule to ſhew 
cauſe why common bail ſhould not be accepted. 

Marryat, who now ſhewed cauſe againſt the rule, relied on the 


caſe of Crefevell v. Lovell (a), where it was ruled that the defend- 


ant was properly holden to bail on an affidavit made by a co-aſſig- 
nee, who poſitively negatived any tender of the debt to himſelf in 
Bank- notes or to the other parties e to the bf of his knows 
ſee and belief. But 
Lond KENYON Ch. J. faid, in that caſe the affidavit to hold to 
bail was made by one of the parties intereſted, whereas here the 
affidavit was made only by a clerk of the plaintiffs, the plaintiffs 
themſelves reſiding in this country-(5); and conſiſtently with 
the truth of this affidavit the defendant may have made a tender. 


of the debt to either of the FRO 


Per Curiam, Rule abſolute. 


(a) Ante, 418. 0) Vide Munro v. Spinks, ante, 284. | 


Warsox againſt MCuLLUm. 


T* plaintiff having preferred an indictment againſt the defend- 
1 ant at the quarter- ſeſſions for an aſſault, the parties agreed 


to refer all matters in diſpute between them, and entered into 


general bonds of arbitration, in which it was agreed that their 
ſubmiſſion ſhould be made a rule of this Court. And now 
Lawes moved to make ſuch ſubmiſſion a rule of Court: but 
The Court thought that ſuch a reference could not comprehend. 
the ſubject matter of the indictment, ſo as to be made a rule of 
Court; and that the words“ controverſies ſuits or quarrels” in the 
13 ſtatute 
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ſtatute g & 10 W. 3. c. 15. meant only civil diſputes between 
the parties. Therefore they 


Refuſed the rule. 


Nunn and LADbBROOERR, Aſſignees of WILLIAM WILS- 


MoRE, a Bankrupt, againſt Mary WIILs Mok, 
Executrix of Tromas WILS MORE. 


* 


teſtator (in one count) to the uſe of the Plaintiff Nunn and 
one Milliam Peart a former aſſignee ſince deceaſed, and in whoſe 
Read the plaintiff Ladbroole was afterwards appointed, and (in 
another count) to the uſe of the preſent aſſignees; and alſo upon 
an account ſtated with Nenn and Peart. The defendant 
pleaded 1ſt, Non- aſſumpſit; 2dly, The Statute of Limitations ; 
and 3dly, Plene adminiftravit; on which iſſues were joined, At 


the trial before Buller J. at the laſt aſſizes for E/ex a verdict was 
taken for the Plaintiffs for 157 /. 11 c. ſubject to the opinion of this 


Court on the following caſe. 


The Bankrupt V. Miſſinore, being a trader within the bankrupt 


Jaws, and indebted to his brother Thomas the defendant's deceaſed 


huſband in 3ool., and to Samuel Bullock in 130 l., made a bill of 
fale of his effects dated the 2oth of July 1792, as a ſecurity for 


thoſe debts. The effects thus aſſigned were thereupon ſold by 
Bullock who retained his own debt out of the produce, and in No- 
vember 1792 paid over the remainder, (being the money for which 
the action was brought,) to . N7il/more on account of his debt. 
T. Wil/more had received a fortune of about 1800 J. with the de- 
fendant his wife, (his own property having been about 200 J. only) 
but being a man of diſſipated and unſettled turn had contracted a 
number of debts. In September 1793 he and the defendant agreed 
to ſeparate upon the terms mentioned in the following indenture 
which was executed on the day it bears date; and the ſum of 200 /, 
therein mentioned was then advanced to him by Y. Harvey one of 
the truſtees. By indenture dated the 1ſt of Ofober 1793 between 
Thomas Wilſinore of the 1ſt part, Mary the wife of ſaid Wiſſinore of 
the 2d part, (the defendant in the preſent action,) and IV. Harvey 


Avrrr for money had and received by the defendant's 


A deed of 
truſt convey- 
ed the leaſe 
of a farm and 
all the gran» 
tor's effects 
and all debts 
due to him 
to truſtees in 
conſideration 
of a certain 
ſum to be 
paid to him 
by one of 
the truſ- 
tees, in truſt 
to diſpoſe of 
all the pro- 
perty,and out 
of the pro- 
duce toreim- 
burſe the 
truſtee the 
ſum advanc- 
ed by him 
to the gran- 
tor, and all 
other the 
truſtee's de- 
mands upon 
him, and 
then to pay 
all ſuch debts 
as were juſtly 
due from the 
grantor as 
the truſtees 

in their diſ- 
cretion 
ſhould think 
proper, the 
ſurplus to be 
holden for 
the benefit 
of the gran- 
tor's wife 
(whole pro- 
perty the 
bulk of itori- 
ginally was) 
as a ſeparate 
maintenance 


for her in conſequence of a ſeparation between them on account of her huitbind's ill uſage: Held that 
ſuch degd was not fraudulent or void as againſt creditors, it appearing to have been made bona ſide at 


the time, and that all the creditors of the grantor known at the time had upon application to the trultees / 


received payment of their debts: Held aiſo that the wife was not liable as executrix de ſon tort after t 
the death of her huſbard inteſtate, on account of her poſſeſſion of this property under the deed of truit. a4. /5, &-- 
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1800. of Peldon Fanner, and T. Wil/more the elder of Higham in Suffolk, 
_— of the 3d part, after reciting that the defendant had been ill treated 
again by her huſband, and that in order to put an end to their differen- 
1 ces, and that the ſaid T. Wil/more the younger might no longer ill 
treat his wife, and in order to make ſome proviſion and mainte- 
nance for her, the ſaid T. Wil/more propoſed that on being paid 
the ſum of 200/. for his own ſeparate uſe he would quit his farm 
called Pelton Lodge in Pelton aforeſaid and afſign and transfer his 
farming ſtock, cattle, corn, &c, houſhold goods and furniture, and 
alſo all his right and intereſt in the leaſe of the faid farm and the 
effects thereon, and all debts due to him, unto Y. Harvey and T. 
Wilſmore the elder their executors, &c., and not afterwards come 
near moleſt or interrupt his wife or the ſaid truſtees on any pretence 
whatſoever, and alſo reciting that Mary Wil/more and T. Wilſmore 
the elder had beſought V. Harvey to advance unto Z. Wil/more the 
younger the ſaid ſum of 200/., which he had conſented to do upon 
his giving a bond and the ſecurity of the deed, It was witneſſed 
that in conſideration of the agreement and 200/. to T. Wil/more 
the younger in hand lent and paid by WJ. Harvey at or before his 
ſealing and delivery thereof, T. Wil/more the younger did aſſign 
transfer and ſet over unto V. Harvey and T. Wil/more the elder 
all and ſingular the farming ſtock cattle corn, &c. houſhold goods 
and furniture goods chattels and eſſects whatſoever of him 7. 
Wilſmore the younger then upon or belonging to the ſaid farm 
called Peldon Lodge, or wherever elle the ſame or any part thereof 
were or ſhould be, together with his right and intereſt in and to 
the leaſe of the ſaid farm, and all ſuch debts as were then due and 
owing to him; To hold unto WJ. Harvey and T. Wil/more the elder 
their executors c. upon truſt that they (the truſtees) ſhould carry 
on the farming buſineſs, if they ſhould think fit, or otherwiſe ſell 
and diſpoſe of the ſaid goods and effects for the beſt price &c., 
and get in the debts c., and with the money ariſing thereby after 
deducting the expences of ſale &c., upon truſt that Harvey ſhould 
out of the firſt monies ariſing by any of the ways or means afore- 
ſaid reimburſe himſelf as well the ſaid 200 J. then advanced to 
T. Wilſmore as aforeſaid, as alſo ſuch other ſums as were due and 
owing to Harvey from T. Wilſinore the younger; and upon further 
truſt that they (the truſtees) out of the produce of the farming 
buſineſs or out of the monies ariſing by ſuch ſale or debts ſhould 
pay and diſcharge all or ſuch part or parts of the debts as were 
juſtly due and owing from him the ſaid J. Wil/more the younger, 


15 and 
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and which he had given an account of as they . Harvey and T. 1800. 
Milſmore the elder ſhould in their diſcretion think proper; and — 
| Nouns 
upon further truſt that the truſtees ſhould Pay and apply the over- againſt 
plus ariſing from the carrying on and managing of the faid farm W. TH 
and buſineſs, or by ſuch ſale as aforeſaid of the eſſects and of the bn 
ſaid debts ſo to be received as aforeſaid, unto the ſaid Mary 
Wilſinore to and for her ſole and ſeparate uſe benefit and difpoſal, 


and with which T. . uſmore the younger ſhould in no wiſe inter- i 
| | 


meddle. Then followed a power of attorney from Wil/more the 
younger to colleCt the debts then due to him; and a covenant to 
leave the ſaid farm, and not to intermeddle therewith or to moleſt 
the defendant or the truſtees. —In purſuance of this deed the de- 
feadant's huſband left the farm {though he returned and was receiy- 
ed by the defendant as a viſitor there for a ſhort time in the follow- 
ing ſummer) ; enliſted himſelf as a ſoldier, and died in the latter 
end of the year 1794 inteſtate ; the defendant being ſued as ex- 
ecutrix de ſon tort. The truſtees entered upon their truſt imme- 
diately after the execution of the above deed, employed an auc- 
tioneer, and had the effects valued and put up to public auction in 
March 17943 and paid the expences of ſale, duty, Sc. No ſuch 
account of the debts due from the teſtator having been given to the 
truſtees as mentioned in the deed, they on the 1oth of April 1794 
advertiſed in the Chelmsford Chronicle for all his creditors to meet, 
that his debts might be diſcharged ; and they paid all ſuch creditors 
as ſent in their demands 205. in the pound; after which there 
remained a balance of 329/. 19s. 14. excluſive of the value of the 
leaſe and certain articles of houſhould furniture and ſtock to the 
amount of 111. bought in by one of the truſtees at the auction, 
though not paid for; and which remained in the defendant's poſ- 


ſeſſion on the farm at the time of the huſband's death and alſo at the 
The leaſe, which was of the value 


commencement of this action. 
of about 5 o. had been granted to the deceaſed T. Wilſmore jointly 


with his father, the truſtee, and it contained the uſual covenant and 
proviſo againſt aſſignment. The defendant's huſband alone ſtocked 
and carried on the farm until the deed of ſeparation, The defendant 
has conſtantly reſided on the farm ſince, and received the benefit of 
carrying on the ſame, by the produce thereof being from time to 
time paid over to her by the truſtees. On the 23d of November 
1793 a commiſſion of bankrupt iſſued againſt N. Wil/more, founded 
on an act of bankruptcy committed previous to the bill of ſale 


to Bullock and Thomas IVilſmore on a Draper etitioning creditor's 
debt 
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824 O ASES IN EASTER TERM 
1880. debt to ſupport the commiſſion. The plaintiff Nunn and the de- 
_— ceaſed W. Peart were duly choſen” aMMignees under the commiſſion 

ah upon the 21ſt of December 179 3 aud after the death of Peart, 

. „ happened about the year 1707, the plaintiff Zadbrooke 

was duly appointed co- aſſignee with the other plaintiff in his place, 
and the uſual aſſignment was executed to them upon the 12th of 
Auguſt 1798. The defendant in a converſation the had with 
Bullock about the money received under the bill of ſale whilſt her 
-huſband was living abſent from her under the deed.of ſeparation, 
and ſoon after the iſſuing of the commiſſion, ſaid, now we ſhall 
have to pay this money again ;” And, in another converſation 
about the time of the ſecond aſſignment under the commiſſion, ſhe 
ſaid, © after all the affairs were ſettled there would be clear 300ʃ. 
or 4007. to ſpare, excluſive of the value of the leaſe.” The writ 
in this cauſe was ifſued on the 27th of May 1799. The queſtion 
for the opinion of the Court, is, Whether under the circumſtances 
of this caſe the plaintiffs are entitled to recover? If the Court are 
of opinion that they are, then the verdict to A otherwile, a 
nonſuit to be entered, ee 

Marryat for the plaintiff. Two queſtions ariſe on this caſe; 

The firſt upon the plea of plenè adminiſtravit; The other upon 

the Statute of Limitations. iſt, Upon theſe pleadings the defend- 

ant admits herſelf to be executrix, and only tenders iſſue upon the 
amount of aſſets. But the queſtion will be, whether her poſſeſſion 
of the property under the deed of truſt ſet out in we bete wilt 
excuſe her from being liable at all events as executrix de ſon tort. 
Unleſs that deet were valid, it will be ſufficient in order to charge 


the defendant in that character to ſhew that ſhe was in poſſeſſion 
of the inteſtate's property after his deceaſe; and whether that poſ- 
ſeſſion were in her own right or as ſervant to the truſtees is imma- 
terial, according to Paaget v. Prieft and Porter (a); though it 
ſufficiently appears that ſhe was beneficially intereſted, and that 
the truſt was created principally on her account. Now the deed 
was void at the time on the ground of it's being fraudulent againſt 
creditors as well at common law as under the ſtatute 13 Eligz. c. ö. 
% 2. That ſtatute enacts that“ every grant alienation &c. of lands 
goods and chattels, or of any leaſe &c., with intent or purpoſe to 
delay hinder or defraud creditors &c. ſhall be deemed and taken 
only as againſt the perſons hindered delayed and defrauded by ſuch 
fraudulent deviſes and practices to be utterly void. The proviſi- 


(a) Ante, 2 vol. 97. 
8 | ons 
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ons of that ſtatute are nearly the {ſame as thoſe of the 1 Fac. 1. 

c. 15. % 5: reſpecting the avoiding of ſuch conveyances made by 

bankrupts. It avoids all voluntary transfers of his property unleſs 
for a valuable conſideration, or on the marriage of his children, 

Now this was a voluntary afſigament by the inteſtate of all his 
property, even including his debts, to the truſtees ; and the conſi- 
deration of 2004. therein ſtated to have been paid to him by one 
of thoſe truſtees was very inadequate to the value of the property 

conveyed, It is true that in the truſt deed a proviſion is appa- 
rently made for creditors, but that was fraudulent and colourable 
on the face of it; for it only provided abſolutely for payment of 
the demands of Harvey one of the truſtees; and as to all other 
creditors, it was diſcretionary, in the truſtees whether or not they 
would pay them; for they, were only to pay all or ſuch parts of 
the debts of the inteſtate as they in their diſcretion. ſhould think 
proper ; and the overplus was to be holden in truſt for the wife. 
The effect of this deed was to hinder or delay all thoſe creditors 
whom the truſtees might not think -proper to pay, or did not in 
fact pay, and to change their remedy againſt the inteſtate's effects; 
and it now appears that in fact it has operated to the delay of the 
plaintiffs whoſe right accrued by relation of law prior to the bill of 
ſale to the defendant's huſband, although they were not in a capa- 
city to enforce it till afterwards. In Hungerford v. Earle (a), where 
a father made a voluntary ſettlement to truſtees to raiſe money to 
pay his debts therein mentioned and portions for his younger 
children, reſerving 50/7. per annum to himſelf for life, with re- 
mainders over to his family, it was deemed fraudulent and void 
even as againſt creditors who became ſuch ſeveral years after the 
ſettlement (5). There is no difference in principle whether the 
reſervation be in favour of the party himſelf as well as his family, 


or of any part of his family alone. As to the ſecond queſtion on 


the plea of the Statute of Limitations; by the 21 Fac. 1, c. 16. 
J. 3. the action muſt be commenced within ſix years next after the 
cauſe of action. It muſt be admitted that the time is to be com- 
puted from the period when any perſons whom theſe plaintiffs 
repreſent had a right of action; but that cannot refer back further 
than to the original appointment of the aſſignees under the com- 
miſſion againſt M. Wil/more ; for as againſt him the bill of ſale from 
him to his brother and Bullock was binding, and the aſſignees under 


(a) 2 Yern. 261. (4) In that caſe the parties continued in poſſeſſion after the 
ſeitlement made. | | 
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4 eo. his commiſſion had for the firſt time the power of diſputing the 
War 8 — validity of chat hill of ſale, and of maintaining an action to recover 
0 the value of the property ſo diſpoſed of; and ſix years had not 
„ elapſed between their appointment and the time of ſuing out 
the writ in this caſe. It is true that the right of the aſſignees when 
appointed relates back to the time of the act of bankruptcy com- 

mitted, which in this caſe is more than the ſix years; but that 

relation only takes place ſo as to avoid meſne acts of the bankrupt, 

but not ſo as to put them in poſſeſſion of his property or 

to enable them to ſue for it until their actual appointment 

as ſuch aſſignees. Xiggil v. Player, Salk. 111. Neither was there 

any right of action at all until W. Wilſinore was declared a bank- 

rupt; for the bankruptcy alone diſaffirmed the bill of ſale; and 

{I until the aſſignment under the commiſſion the property was not 

1 transferred out of the bankrupt. Cary v. Criſpe, Salk. 108. So 
[8 where one received the money of an inteſtate after his death, and 

i being ſued by the adminiſtratrix pleaded the Statute of Limit- 

i ; ations, it was holden that the cauſe of action did not accrue until 

| 


the letters of adminiſtration were granted; from which time the 
ſix years were to be reckoned, and not from the receipt of the 
money. Cary and Wife v. Stephenſon, "Salk, 42 1. Shin. 555. and 
; Carib. 335. It is true that that caſe finally went off on another 
4 ground]; but the {ame point in principle was adjudged in Sanford's 
caſe (a) there cited, which was a caſe on the Statute of Fines ; 
where one, who had a future intereſt, but no preſent right of 
entry at the time of the fine levied, died, and the five years paſſed, 
and afterwards adminiſtration was granted; and it was ruled that 
the adminiſtrator ſhould have five years to ſue from the granting 
of the letters of adminiſtration, for none had title of entry before. 
iN But at any rate this caſe is taken out of the Statute of Limitations 
1/4 by the advertiſement of the truſtees in 1794 for all the creditors to 
Ii come in and have their debts diſcharged, and alſo by the conver- 
| N ſations of the defendant with Bullock after November 1793 and in 
1 Auguſt 1798, the writ on which this action was commenced hav- 
„ I ing been ſued out in May 1799. 
j # Lawes for the defendant. As to the firſt queſtion, on the vali- 
5 dity of the deed of truſt, there was neither fraud in fact nor in-law 
in the execution of it. It does not appear but that Thomas Wil/= 
more was. poſſeſſed of ſufficient property at the time to difcharge 
all his debts.; nor does it appear that any creditor who applied was 
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refuſed payment by the truſtees: but it does appear that they ad- 
— 


vertiſed for all claimants to come in, and that ſuch as did ſo 


received 20-5, in the pound. The latter part of the clauſe, giving wi 
ILSMORE. 


diſeretion to the truſtees to pay only ſuch parts of the debts as 
they in their diſcretion ſhould think proper, was meant only to 
enable them to diſcriminate between ſuch parts as they thought 
Juſt and ſuch as were otherwiſe, according to the firſt part of the 
clauſe. There was a good conſideration for the deed moving 
from one of the truſtees, viz. 200 J. which was the full amount of 
the huſband's capital at the time of his marriage; and the truſtees 
after paying the debts were to ſtand ſeiſed of the ſurplus to the 
uſe of the wife to whom the bulk of the fortune originally be- 
longed, and who was driven to ſeek a ſeparate maintenance from 
her huſband on account of his ill-uſage of her. The conduct of 
the truſtees and of the defendant was conſiſtent with the terms of 
the deed ; for the truſtees took poſſeſſion of the property, and 
have always retained it ſeparate from the control of the huſband ; 
ſo that they have not permitted him to gain a falſe credit with the 
world in reſpect of the poſſeſſion of this property, upon which 
diſtinction many of the caſes have turned, and which, where it 
has been proved to have happened, has always been conſidered as 


a badge of fraud. If then the intention of the parties to the deed 


were fair at the time, and in fact no exiſting creditor were hin- 
dered or, delayed, it is not competent to any perſon who was not 
a creditor at the time to object to it now. And it would be new 
in principle and in practice to decide that a deed which was fair 
and juſt at the time ſhould afterwards become fraudulent and void 
by a legal relation back from a ſubſequent period. But, ſecondly, 
if by relation of law the plaintiffs were to be conſidered as creditors 
at the time of the deed, ſo as to avoid it for their benefit, the rela- 
tion muſt alſo bind them in all other reſpects; and then the Sta- 
tute of Limitations will operate as a bar to their recovery in this 
action. The right of action muſt be coeval with the aſſumpſit 
which the law raiſes; for the law does not give a right without 
a remedy. It is admitted that the caſe of Cary and wife v. Ste- 
pbenſon (a) was not ultimately decided on that point. The queſ- 
tion there was not on the non- aſſumpſit infra ſex annos, but 
upon the ſpecial matter replied, which the Court held defective; and 
ſo (ſays the Report) the caſe went off. And Sanford's (6) caſe 
was a deciſion upon another ſtatute. Then as to the exprels pro- 


(a) Salk, 421. Skin. 555, and Carth 335, (#4) Jide Cro. Zac. 61. and 5 Co. 123. 
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miſe relied on here to take the caſe out of the Statute of Limit- 
tions; that is evidence on which a jury only can decide: [the 
Court aſſented to this, and ſaid if the caſe were to depend upon 
this point, it would be neceſſary to order a ſecond trial.] 


Marryat i in reply. The clauſe in the deed referred to is not to 
enable the truſtees to pay all juſt debts, but all ſuch juſt debts as 


they Jo ould think proper. The payment of 200 J. by the truſtee was 
no conſideration at all; for he was to be repaid out of the ſale of 


the effects. And even if it were a conſideration, it would not 
avail; becauſe it was paid with full notice of all the circumſtances, 
and of the object of the aſſignment. Cadogan v. Kennett, Cowp. 
434. It does not follow that the right of action will have relation 
back, becauſe the right itſelf of the aſſignees has ſuch relation to 
the time of the act of bankruptcy. A right of action cannot be 
ſaid to exiſt when no perſon can exerciſe it, It is ſuſpended till 
the right of property is veſted in ſome perſon by whom it can be 
Exerciſed. The promiſe in law ariſes from the liability of the 
defendant to anſwer for the debt; but no ſuch liability exiſted 
until the commiſſion iſſued and the aſſiznees were appointed. 


Lord Kenyon Ch. J. Without conſidering the harſhneſs of 
this demand on the part of the plaintiffs, I think that they cannot 
recover; and my opinion proceeds on the merits of the caſe, on 
the validity of the deed of October 1793. This queſtion does not 
ariſe on the ſtatute of James if indeed a commiſſion of bankrupt 
had been taken out againſt the defendant's huſband, this deed 


would have been ipſo facto an act of bankruptcy, becauſe it was 
an aſſignment of all his property. But, putting the bankrupt- laws 


out of the caſe, a debtor may aſſign all his effects for the benefit of 


| particular creditors. With regard to the ſtatute of Eligabeib; that 


act contained, no doubt, wiſe proviſions as applicable to the caſes to 
which it was meant to apply. And if this deed were either actu- 
ally fraudulent, or voluntary from which the law infers fraud, 
then the conſequence inſiſted upon by the plaintiffs would follow 
and the defendant would be obliged to repay this money. But 
that it was not fraudulent in fact is perfectly clear; nor do I think 
that it was voluntary. Conſider what was the condition of the 
parties; the huſband and wife were living together on bad terms; 
the former was ſquandering away the property and ill- treating the 
wife, and in order to prevent his ill-uſing her in future, and to 
prevent her inſtituting a ſuit in the Spiritual Court, and to put an 


end to all differences, and in conſideration of 200 J. advanced by 
| 15 one 


5 
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one apt the * 2: 90 deed, was executed. It is faid ; PITS 1800. 


9 


that, this Was merely a loan of the 200. by the truſtee ; but I do 


not ſee why this. was not a conſideration to ſupport the deed. In againg 


deciding queſtions of this kind the courts have always diſavowed V'*50nm IF 
enquiring, whether or not the conſideration be equivalent; they | | 
will not weigh It in very nice ſcales if it be an honeſt tranſaction. 
Then what was done for this valuable conſideration ; ; a proviſion 


was firſt made for the huſband himſelf; he was to receive 200 J., 
the amount of his own property; then proviſion was made for the 
payment of all his juſt debts; and laſtly the reſidue was to be a 
proviſion for the wife ſo ill-uſed and ſo deprived of an appeal to 
the laws of her country for alimony. I admit that, if this were a 
voluntary deed, the law ſays it is fraudulent : but I conſider this 


deed as having been made tor a valuable conſideration and not 
voluntary. I read over thoſe parts of the deed not ſet forth in the 
caſe in order to ſee whether or not the truſtees had indemnified the # 
huſband againſt the future debts of the wife; and though the deed 
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[7 
contain no covenan: of that kind, much was to be done by by the 1 
—5—3 . ů—§—ß—— ͤ—Ad2— — — — — Ba: 
truſtees; they were to enter on the farm and to be at the expence I 
5 
of carrying it on. Very ſmall conſiderations have been holden 1 


ſufficient to give validity to a deed; where in framing family ſet- 
tlements limitations are made in favour of the diſtant branches of 
the family, ſuch remainders are not conſidered as voluntary if the 
object of the parties in making the ſettlement were fair and ho- 
neſt ; but this is a much ſtronger caſe, for here there was an im- 
Wdiate conſideration ; ; independently of the proviſion for the 
huſband, he was relieved from the conſequences of a ſuit in the | 
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Spiritual Court. Nor does it appear that there were any debts 9 
of the huſband that were not ſatisfied: the contrary rather appears; A 
it being ſtated in the caſe that, in conſequence of an advertiſement q 
inſerted in the public papers for his creditors to come in, all who # 
ſent in their demands received 20, in the pound. Therefore on 1 


the merits of this caſe, leaving the other queſtion reſpecting the bl 
Statute of Limitations untouched, I am of opinion that this deed bl 
was not only a fair and conſcientious deed as between the parties 
but alſo that there was a good conſideration for it that delivers it 
from all objections by thoſe who now wiſh to impeach it, and 
conſequently that the plaintiffs cannot recover in this action. 


* — * 
* 
bot con” 7. avs 
2 — — 


GROSSE J. The principal queſtion turns on the validity of the 
deed to the truſtees: if that deed were fraudulent as being made 
for the purpoſe of deceiving ereditors, or if it were fraudulent in 
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law as * voluntary, t. the conſequence would be that the plain- 
wy would be entitled to recover. But there is no pretence to ſay 
that there Ja any aQtual fraud 1 in it; no creditor was prejudiced by 
it; every creditor after the advertiſement in the papers came in 
and received the whole amount of his debt. Then was this a 
voluntary deed, and fo legally fraudulent ; my Lord Chief Juſtice 
has ſhewn that it was given for a valuable conſideration, and has 
gone into o this Point ſo wy that 1 cannot add to what he has 


 Jaid, 


| LAwRENCE 1 It is evident that there was no intention in 
any of the parties to the deed to commit a fraud. It does not ap- 


peart that any creditor was to be excluded, though that part of the 


deed is awkwardly worded. It could not have been intended that 
the plaintiffs | in this ation ſhould be defrauded ; for they did not 
exiſt in the character of creditors at the time hes tht deed was 


made, With regard to the ſuppoſed waut of conſideration; the 
wife had a right under theſe circumſtances to apply to the Spiritual 


Court for alimony : but it was not neceſſary for her to take that 


p ſtep if the huſband were inclined to make a proviſion: for her 


without. Therefore I cannot ſay from any thing that appears in 
the caſe that any fraud was intended to be praQtiſed on the eredi- 
tors of the huſband, or that this muſt be conſidered as a voluntary 
deed for which there was no conſideration ; and if ſo, the ſecond 
queſtion does not ariſe here. | 
Le BLanc J. The queſtion is whether or not this deed were 
fraudulent or voluntary and without any good conſideration. 
Whether or not a deed is to be conſidered as fraudulent with 
reſpect to creditors muſt depend on the motives of the party mak- 
ing the deed. Now at the time when 'this deed was executed 
there was no debt due from the huſband to the plaintiffs; no 
commiſſion of bankrupt had then been taken out againſt JV. Wife 
more, nor does it appear that there was then any reaſon to apprehend 
that a commiſſion would be afterwards taken out. But the huſ- 
band, being liable to be called upon to anſwer in the Spiritual 
Court for his conduct to the wife, executed this deed, by which a | 
proviſion was made not only for his wife but alſo for the pay - 


ment of all his creditors. And it appears that all the creditors 


= who made any demand upon this eſtate : received the whole of their 


debts. Therefore I think that this deed. can neither be conſidered | | 


as aQually- fraudulent with reſpect to the creditors, in general or 
to 
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to theſe' plaintiffs in particular,” br a8 voluntary becauſe without 


W e gg and therefore fraudulent | in law. 
P eee, en oth: 


Judgment of nonſuit to be entered. 


Tu. againſt. Tonxsk and Another. 


Tus was an action on the caſe to recover 1 againſt the 

defendants for not delivering according to their contract cer- 
tain goods of the plaintiff at ' Stockwith 3 in Nottinghamſhire, which 
were ſhipped on board the defendants' veſſel at Hull. On the 
trial at Nottingham before Mr. Baron Chambre a verdi& was found 
for the plaintiff, damages 79l. x Is. 5d., ſubject to the opinion of 
this Court on the following cafe. 

Meſſrs Martin and Rooth who are public wharfingers in Hull 
ſhipped the plaintifſ” s goods at Hull in March 1799 to the value 
of 1061. 187. 5 4. with the goods of ſeveral other perſons in the 
defendants veſſel to be carried from thence to Stock ith, which is 
between Hull aud Gainſborough, for the carriage of which goods 
it was underſtood but not expreſſed by the parties that the cuſ- 
tomary freight was to be paid by the plaintiff to the defendants ; 
but no agreement was entered into by the plaintiff for the payment 
of any extra freight by way of indemnity or inſurance againſt 
riſk or loſs. The veſſel at the ſame time took in other goods at 
Hull to be delivered at Gainſborough. The freight of the carriage 
of goods from Hull to Stociwith is the ſame as from Hull to 
Gainſborough. The veſſel had before the voyage in queſtion taken 
in goods at Hull for Stoct with and Gainſborough, and had ſome 
times delivered the goods for Stoch with at that place without carry- 
ing the ſame forward to Garr/borough and at other times had 
carried the Stockwith goods forward to Garn/borough and delivered 
the ſame at Stockwith in returning from Gainſborough. 
voyage in queſtion the plaintiff's goods were delivered to the Maſter 
of the defendants” veſſel by a clerk or ſervant of Meſſrs. Martin and 
Rooth on condition. that he would deliver them at Stoc#zeith as he 
paſſed by in his. way to Gainſborough, which he (the maſter) 
exprelsly undertook to do. _ "The undertaking to deliver the 
plaintiff” 5 goods at  Stockwith as laſt aforeſaid was made by the 
maſter of the defendants veſſel without the privity or knowledge 
of the defendants. It is not uſual for the maſter to confer pre- 
viouſly with the owner of the veſſels as to the terms on which he 

* 6 18 


On the 


againſt 


Wi LSMORE, 


Tue/day, 
May 13th, 


The owners 


of veſſels on 
the naviga- 
tion between 
A. and C. 
having given 
public notice 
that they 
would not be 
anſ{werable 
for loſſes in 
any caſe, ex- 
cept the loſs 
were occa- 
fioned by the 
want of care 
inthe maſter, 
nor even in 
ſuch caſe be- 
yond 101. 
per cent., un- 
jeſs extra 
freight were 
paid, the 
maſter of one 
of the ſhips 
took on 
board the 
plaintiſt's 
goods to be 


carried from 


A. to B. (an 
intermediate 
place be- 

tween A. and 


(C.) and de. 


livered at B.; 
the veſſel 
peſſed by B, 
without de- 
Iivering the 
plaintiff's 
goods there, 
and ſunk be- 
fore her ar- 
rival at C. 
without auy 


wat of care 


in the ma- 
ſter; held 


that the 


owner of the 
veſſel was re- 
| ſponſible to 
the plaintiff 
for the whole 
loſs in an 
action on the 
contract, 


_— 
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1800. is to take goods on board, he having a general authority or 
> diſcretion to receive and convey goods for the cuſtomary freight 
again? from [Tull to Stockwith, and Gainſborough as above mentioned. 


1 The defendants' veſſel arrived in perfect ſafety at Stockwwith, and 
| the maſter ſtopped and delivered ſome part of the goods which 

were conſigned there, and was particularly requeſted by Mr. Dales 

(a wharlmger at Sfochwith) to deliver the remaining part of the 

| goods which he had on board for S!ochrwith, but the maſter with- 

Wn ' out the privity or knowledge of the defendants refuſed to deliver 
#$ ſuch goods, alleging that he was unable to deliver them by reaſon 
of their being underneath the goods intended to be delivered at 
| Gainſborough. In proceeding from Stochwith to Gainſborough the 
| defendants' veſſel without any want of ordinary care or attention 
f of the maſter or crew ſunk in the river Trent, whereby the 
plaintiff's goods were damaged. The proceeds ariſing from the 


ſale of the plaintiff's goods 1n their damaged ſtate, amounting to 
180. tos. , were received by the defendants' and have ſince been 
and being deducted irom the above ſum of 
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paid into court, 
1 106 J. 18 6. 5 d. reduces the plaintiff's demand to 88. 87. 5 d., 
0 upon which laſt mentioned ſum the defendants have alſo paid into 


court the ſum of 10. per cent. In September and October 1798 


* 


OY 2 — . 


printed hand-bills, of which the annexed is a copy (a), with the 
names of the defendants and of ſeveral other owners at the foot 


4 | thereof, were left at the reſpective dwelling-houſes of the mer- 

4 5 chants and wharfingers in Hull, and were alſo poſted up at the 
1 | Exchange and Cuſtom-Houſle and at the Wharfingers' ſtaiths and 
warehouſes and in other public parts of the town of Hull, but the 
fame were not publiſhed in the Gazette or in the London or Pro- 
. vincial Newſpapers, Martin and Rocib, by whom the plaintiff's 
| goods were ſo ſhipped in the defendants! veſſel, had ſuch printed 
hand- bills left with them, and knew the contents thereof, previous 
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i fl to the time when they ſo ſhipped the ſame, but had not given any 
„ information thereof to the plaintiff, who is a grocer and reſides at 
| 12 Mansfield in the county of No!tingham; nor did the plaintiff know 
j of any ſuch notice having been given by the defendants. The 


i queſtion for the opinion of the Court is, Whether the defendants 


| and crew, in which caſe they would pay 101. 
fer cent. upon the loſs or damage, provided 
ſuch payment did not exceed the value of 
the veſſel; —but that they were willing to 


| (a) The ſubſtance of that notice was that 
in future the owners of veſſels would not 
be anſwerable for any loſs or damage that 


might happen to any cargo, unleſs ſuch loſs 
or damage ſhould be occaſioned by the want | inſure againſt all accidents on receiving 


f ordinary care and diligence in the maſter | extra freight in proportion to the value &c. 
7 are 


* 
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are liable to pay any further ſum beyond what they have paid 1800. 


into court; if they are ſo liable, then the verdict to ſtand ; if other- 
: | ; ELLIS 
wiſe, a verdict to be entered for the defendants. | againſ} 
When this caſe was called on for argument, P | . 


Lord Kenyon Ch. J. (addreſſing himſelf to the defendants 
counſel) aſked whether che defendants were not at all events liable 
in this action, they having had an opportunity of delivering the 
goods at Stockwwilh in lafety before the veſſel proceeded towards 
Gainſborough ; 

Balguy, for the defendants, anſwered that this was an action on 
the contract for not ſafely carrying and delivering the goods at 
Stockwith, and that the non · delivery of the goods there was owing 
to the miſconduct in the maſter of the veſſel for which the de- 
fendants were not anſwerable in this form of action, and that if 
they were liable at all the action ſhould have been for the tort. 

Lord KENYoN Ch. J. Perhaps as between the defendants and 
their ſervant, the maſter of the veſſel, this was miſcondu@ in the 
latter ; but as between the defendants and third perſons the former 
are anſwerable upon their contract. The maxim applies here 

reſpondeat;ſuperior. The caſe is ſhortly this; this veſſel belonging 
to the defendants, trading from Hull to Gainſborough, took on 
board ſome goods belonging to the plaintiff which were to be 
delivered at Stochwith; the veſſel went ſafe as far as Stocl with, o| 
and there delivered part of the cargo; but the maſter of the veſſel 
finding it inconvenient to deliver the reſt there proceeded on her 
voyage and ſunk before her arrival at Gainſborough. The de- 
fendants (the owners) are called upon to make good the loſs that 
happened to the plaintiff's goods; and as the veſſel reached Stock- 
avith in ſafety and might have delivered the plaintiffs' goods there, 
I think that this action may be maintained. For though the loſs * 
happened in conſequence of the miſconduQt of the defendants' 
ſervant, the ſuperiors (the defendants) are anſwerable for it in this i 
action. The defendants are reſponſible for the acts of their ſer- ö 
vant in thoſe things that reſpect his duty under them, though they 5 
are not anſwerable for his miſconduct in thoſe things that do 
not reſpect his duty to them; as if he were to commit an aſſault 


upon a third perſon in the e-counle of his voyage. 
Per curiam, _ Poſtea to the plaintiff. 
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1300. 


bare. ADN againſt Flo WER and Another. 
May 14th, | | 


A baokropt 7 n Is was an action on the caſe againſt the Sheriffs of London 
. for having ſuffered one Wm. Chaytor to eſcape who had been 
— 1 2 arreſted by virtue of a writ iſſued againſt him at the ſuit of the 


ing 1 plaintiff for a debt of 34 J. 10 f., and for having afterwards made 


ers to 1 a falſe return of non eſt inventus to the ſaid writ. At the trial 
dividend o 
his eſtate is before Lord Kenyon at Guildhall a verdict was taken for the plain- 


d N 
3 mh at tiff, with liberty for the defendant to move this Court to enter a 
the beit of 2 nonſuit if they ſhould be of opinion that Chaytor was privileged 


_ creditor dur- 


ing e at · from arreſt at the time under the circumſtances ; - as to which the 
te dance, F | 


although ſe- facts appeared to be theſe. 

pe his lat- In November 179 a commiſſion of bankrupt iſſued againſt Chay- 
examination. 9, under which he was duly declared a bankrupt, and the uſual 
proceedings were had. His laſt examination was in January 
1796, and in the ſame year he obtained his certificate. The debt 
to the preſent plaintiff accrued afterwards. A meeting of the com- 
miſſioners was advertiſed for the 5th of Ofober 1799 at Guildball 
for the purpoſe of declaring a dividend of the bankrupt's eſtate, 
which meeting the bankrupt had verbal notice to attend from the 
meſſenger to the commiſſion, but had received no regular ſummons 
from the commiſſioners. It appeared to be uſual to give ſuch 
notices to bankrupts, as their attendance on ſuch occaſions was 
frequently found neceſſary in order to explain queſtions which 
ariſe reſpecting their accounts; and in fact the bankrupt in 
this inſtance had been appointed to collect ſome of the debts due 
to his eſtate. The bankrupt obeyed the notice; and was giving 
his attendance at the time the commiſſioners were aſſembled for 
the purpoſe of making the dividend when he was arreſted by the 
Sheriff's officer at the ſuit of the plaintiff. But the matter being 
immediately repreſented tothe commiſſioners, and their protection 
demanded on behalf of the bankrupt, they cauſed it to be f1 gnified 
to the officer that the bankrupt was then attending their meeting in 
_ diſcharge of his duty, and that if he were detained under the arreſt 
the Lord Chancellor on petition to him would commit the officer 
for a contempt ; whereupon the officer declined Keeping the bank- 

rupt in cuſtody. | ; 
Mingay and Manley ſhewed cauſe againſt a rule obtained for 


euing aſide the verdict and entering a nonſuit. This is an attempt 


"ws 2 
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to extend the protection of the bankrupt's perſon. from arreſt much 


further than is warranted by the acts of parliament or by any ad- 


judged caſe. By the ſtat. 5 Geo. 2. c. 30. / 5. the bankrupt 
is privileged from arreſt during the forty- two days allowed by the 

act for his ſurrender and examination, or for ſuch further time as 
ſhall be allowed by the Lord Chancellor for that purpoſe, or, ac- 
cording to the laſt decided cale of Davis v. Trotter (a), during the 


enlarged time given to him by the authority of the commiſſioners 


themſelves for completing his examination. But here his exami- 
nation had been completed ſeveral years before ; and if his privi- 
lege be notwithſtanding to remain, it will be difficult to draw the 
line and ſay when. it is to ceaſe. In the caſe Ex parte Turner (6) 
Ld. Hardwicke was of opinion that the bankrupt's privilege from 
arreſt could not extend further than the forty-two days or the 
enlarged time at moſt, The caſe of Kenyon v. Solomon (c) pro- 
ceeded on the ſame ground. Beſides, there is no pretence here to 
fay that the bankrupt was attending by the authority of the com- 
miſſioners; for he had not been ſummoned by them, and his 
attendance was purely voluntary. 

Lord Kenyon Ch. J. As to the laſt obſervation, it muſt be 


taken that the bankrupt was attending by virtue of the authority 
of the commiſhoners; for he received the uſual notice to attend, 


and the commiſſioners afterwards adopted the act of the meſſenger. 
On the principal queſtion I think that the bankrupt was privileged 


from the arreſt. And my opinion does not proceed upon the 
words or conſtruction of the ſtatute of Geo, 2., but on general 
principles; conſidering the bankrupt in the character of a wit- 
neſs or party (4) attending commiſſioners employed under 
the authority of an act of parliament, ſitting in the nature 
of a court in the adminiſtration of juſtice, If the attendance of 
the party on perſons ſo authorized be required in order to give them 
material information on the ſubject of their inquiry, it cannot be 
made a queſtion whether or not he is entitled to protection from 


arreſt upòn ſuch an occaſion. It was ſaid by Lord Henley (e) that 


the commiſſioners are a Court of Juſtice ſufficient for the purpoſe. 
of having their witneſſes protected at leaſt by the Court of Chan- 


(a) Ante, 475 then it is ſaid he is not privileged eundo 
(6b) 1 444. 148. et redeundo. Anon. Salk, 544. | 
{c) Cowp. 156. (e) Ex parte Stowe, 13th of November 
(a) Vide 1 Brownl. 15. but where the | 1762, Vide 2 Blac. Red. tigte © 
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cery if not by themſelves. If ſo, 


I cannot diſtinguiſh between the 


caſe of a witneſs and that of the party himſelf (a), whoſe preſence 
may be equally neceſſary to explain his own caſe. Et ubi eadem 
eſt ratio idem eſt jus. Then as to there being no compulſion on 
the bankrupt to appear in this caſe, it is not neceſſary to the pro- 
tection of a witneſs in ordinary caſes that he ſhould have been com- 
pelled to give his attendance by being ſerved with a ſubpœ na, if 
upon application to him he were willing to attend without one: 
but here that queſtion does not ariſe, becauſe the commiſſioners 


adopted the act of the meſſenger. 


Lawrence J. referred to a caſe of Hetley in the Exchequer Ty. 
1788, mentioned in the laſt edition of Com. Dig. tit. privilege 
{from-arreſt) where it was holden that the party to, a cauſe was 
privileged from arreſt for debt during his attendance on an arbi- 


tration under a rule of niſi prius. 
Per Curiam, 


rule. 


Rule abſolute (5). 


Garrow and Aormpatt were to dune ad in ſupport of the 


-(a) Vide Lightfoot v. 8 2 Blac. Rep. 111 3- WW Vide Kinder v. Villians, 4 ante, 


4 vol. 377. 
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The Nene againſt 3 Jura- and Two Ochers. 


T*. defendants were convicted in 355 J. 35. hs on the fla. 


36 Geo. 3. c. bo, / 2. (a). 


The conviction was in the fol- 


lowing form; Be it remembered that on the 16th day of 


OAober 


marked with the ward. wy ( the ſame not being really gilt) 3 bs dane not to hey nid 
under a cer ein penalty; a conviction charging that the defendants did the act wnlawfully and fraudulently, 
.contrary to the form of the Aatute, is bad, without an expreſs charge that they did it knowingly. Au ſuch 
a defect is nc: aided by a proviſo in the ſtatute that ** no.convittion for any offence in the act ſhould be ſet 
aſide for want of form, or through the miſteke of any fact circumſtance or other matter, provided 
the material fits alleged were proved; for this in effect requires all material factu.ro. be W and 


Eudabledge is a material fact to con ſtitute foch an offence, 


(a) That * after reciting that frauds | 


bad been committed in the marking &c. of 
metal buttons intimating that they were of 
- a ſuperior quality to what they really were, 
.enatts (by ſection 1.) that no perſon ſhall 

order the words gilt or plated or other words 
zindicating the quality of buttons to be 
marked thereon unleſs he ſhall order ſuch 

buttons to he gilt or pla: ed reſpectively and 
that no perſon ſhall protùre or purchaſe. 
-buttons ſo marked knowing them not to be 
gilt or plated felpetirely; an A 1 1 
feiting a certain ſum. 
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S. 2. enaQs that no perſon ſhall print, caſt, 
ſtamp, or or mark, or cauſe &c., in or upon 
any part of any metal Dutton the words 
gi or plated, or any other word &c. indi- 
cativg the quality or any word &c. on the 
underſide theredf;, whether the ſame do or 
do not indicate thequility, unleſs the ſame 
be reſpeRively really and bonk fide plated 
with filver; before the fare "ſhall 'be fo. 
printed, famped Rc: as kſbreſaid, or afier- 
wards gilt with gold, or deſfroyed be fore 
being fold; A that no perſon hall affix, - 
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Ogober in the year of our Lord 1799 at Birmingham in the county 
ot Warwics aforeſaid Robert Thurgſield of Birmingham aforeſaid in 
the county aforeſaid yeoman came before us William Villers and 
Milliam Hickes Efqrs. two of his Majeſty's Juſtices of the Peace for 
the ſaid county, and informed us that Fo/eph Fukes Fobn Fukes 
and h Pitt all of Birmingham aforeſaid in the county afore- 
ſaid button-makers within the ſpace of three calendar months then 
laſt paſt {to wit) on the 6th day of September now laſt paſt at Bir- 
. eningham aforeſaid in the county aforeſaid did wnlazefully and 
fraudulently put and place and cauſe to be put and placed for ſale in 
and upon certain cards and papers divers metal buttons, to wit, 
5136 dozen of metal buttons, the ſaid metal buttons and each 
and every of them having then and there ſtamped or marked on 
the underſide thereof a certain word indicating the quality thereof, 
(to wit,) the word gilt, the {aid metal buttons or any of them not 
being gilt with gold, within the true intent and meaning of the 
Natute in ſuch caſe made and provided, contrary to the ſtatute in 
ſuch caſe made and provided, whereupon &c.”; then the conviction 
ſtated the ſummons, the appearance, and plea of the defendants, the 
examination of witnefles, and the adjudication of the juſtices &c., 
by which the defendants were convicted as far as reſpected 4214 
dozen, and acquitted of the remainder of the charge. The de- 
fendants appealed to the quarter ſeſſions at Warwick, where the 
conviction was affirmed, and the ſum of 100. for coſts was 


ra mmm 
The King 


— 1 bs a . 1 x 
N * 4 * = roms 19D 5 p . oy — 
* . 92 W * — 4 - Aa 7 my . 8 * — 
— - Y . & >. At 2 o — Sh * — ry - a — 
7 - a 7 I. » ; 4 þ4 2 


awarded to the proſecutor. 


* 
— — 


— 


— 


or cauſe &c. upon any metal button, having | 
the words git or plated, or any other word 
&c., indicating the quality, on any part 
of ſoch button, or any word &c. on the 
-underfide thereof, whether the ſame do or do 
not indicate the quality, any ornament, un- 
leſs thoſe parts of ſuch button which fhall 
not be covered by ſach ornament be reſpect- 
1vely really and bona fide plated with filver, 
or gilt with gold, before ſuch ornament ſhall 
be affixed rhereen ; and that no perſon ſhall 
put, or pack, or cauſe, &c, to be packed up 
for ſale in or-upon any card or paper &c, or 
ſell-or expoſe to ſale &. any metal buttons, 
not being gilt with gold or plated with 
ſilver reſpeQively, if the words gilt or plated, 
or any other word &c. indicating the qua- 
tity of ſuch buttons be printed or marked 
in or upon any part of ſuch buttons, or upon 
ſuch card (not being the pattern card or pa- 
per, &c.) or if any word &c. be printed or 


—_— 


marked on the underſi de of ſuch buttons, 


Vor. VIII. 6 


whether the ſame do or do not indicate 
the quality, rowing the ſame net to be gilt 
with gold or plated with filver reſpedively ; 
upon pain of forfeicing in every of the caſes 
aforeſaid ſuch buttons together with the 
ſum of 54. for any quantity of ſuch but. 
tons exceeding one dozen, and not exceed- 
ing twelve dozen; and for any quantity 
cf ſuch buttons exceeding twelve dozen, 
at and after the rate of 1/. for every 
twelve dozen &c. Sec. 11. enafts © That no 
conviction made upon any offence in this 
act mentioned ſhall be ſet aſide in or by any 
Court for want of form, or through the 
millake of any fact circumſtance or any 
other matter whatſoever, provided the ma- 


| terial facts alleged in ſuch con viction, and 


upon which the ſame ſhall be grounded, 


be proved to the ſatisfaction of the ſaid. 


Court; any law, ſtatute, or cuſtom, to the 
contrary notwithſtanding.” 


ST Perkins 
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CASES IN EASTER TERM 


Perkins took two objections to the conviction, 1ſt; The de- 
fendant is only charged with having «rlaw/uliy and fraudulently 
expoſed to ſale metal buttons marked with the word gilt, which 
were not gilt: but it is not alleged that he did this knowing that 
they were not gilt ; and ſuch knowledge is a conſtituent part of 
the offence againſt this branch of the clauſe on which the defendant 
is convicted. The fact of knowledge muſt be expreſsly alleged as 
required by the ſtatute, and cannot be implied, 2 Hawk. c. 25. 
10. In Cox's caſe (a) it was admitted by the, Judges in giving 
gs that in an indictment for perjury on the ſtat. 5 Elix. 

c. 9. the word wilful, which i is uſed in the ſtatute, mult neceſſa- 
ry be charged in ſtating the offence ; though. they held it not 
neceſſary in an indictment at common law, but that it might be 
intended from the words falſely, maliciouſſy wickedly and cor- 
ruptly.” So in Davis's caſe (5 it was holden that an indictment 
on the black act muſt charge, i in the words of the ſtatute, that the 
offence was committed © wilfully and maliciouſly” ; and an ia- 
dictment ſubſtituting the word anlauſully for wilfully was deemed 
inſufficient ; though it was argued that the word maliciou/ly, which 
was retained, implied ww://ully. Neither can the fact of knowledge 
be neceſſarily implied here from the words *f unlawfully and fraud 
lently. For what is unlawful is a mere concluſion of law to be deduced 
from the facts ſtated. And the defendants may have fraudulently 
expoſed theſe buttons to ſale in other reſpects, without knowing 
that they were not gilt ; as by having fraudulently packed them 
in ſuch a manner as to repreſent a larger number than there really 
was ; or by having mixed together buttons of different qualities, 
which is made a ſubſtantive offence by the ſixth ſection. Beſides, 
that which conſtitutes fraud is an inference from facts; and thoſe. 
facts ought to be ſtated to enable the Court to judge whether the 
act imputed to the defendants be fraudulent within the meaning 
of the ſtatute, Neither will the omiſſion be ſupplied by the general 
concluſion © contrary to the form of the ſtatute.” Hamper's caſe 
2 Leon 211. Rooke's caſe Hardr. 20. Jaruis's caſe 1 Burr. 148. 
Colborne v. Stockdale 1 Str. 493. Dy. 363. pl. 25. R. v. Wheatley 
2 Burr. 1125. Corden's caſe 4 Burr. 2279. 2 Hawk, c. 25. L 110. 
If then the conviction be defective in this reſpect, it will not be 
aided by the proviſo in the 11th ſection; becaule ſo far as the mean- 

ing of that clauſe can be collected, there is a proviſo that material 
fas mult be alleged in the conviction; for it requires ** all ſuch 


(e) Leach Caſes in 2 L. 65. 0) 1b 394. +} 4 Achs ten 
8 3 GRE facts 
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facts ſhall be proved: and here the knowledge of the defendant was 
a material fact within the terms of the enacting clauſe. Secondly, 
it is not alleged that at the time when the buttons were expoſed to 
{ale on the cards they were not gilt in the manner required by the 
act. The fact as laid may refer to the time of the conviction (a\. 
Bridges and Others (b) were indicted for a forcible entry on 
certain lands, exiſtens liberum tenementum of FJ. S. &c.; and 
becauſe the indictment was not adhuc exiſtens &c, it was holden 
ill and diſcharged. In like manner convictions on the game 
laws in negativing the defendant's qualification always point to 
the time of committing the offence ; as © not having en lands” 
&c. . bg 99) 
Burton Nforice contri, As to the firſt objection; the obje& of 
the legiſlature in this act was to guard againſt fraud in an impor- 
tant branch of manufacture. And to facilitate the puniſhment 
of offenders they have anxiouſly guarded by the t ith ſection 
againſt a failure of juſtice on account of objeQions reſpecting the 
form of proceedings; and therefore they have provided that no 
defect in the manner of drawing up the conviction (hall vitiate the 
conviction, provided all the material facts alleged againſt the defend- 
ants be proved to the ſatisfaction of the Court. Then admitting 
the fact of knowledge in the defendants to have been neceſſary to 


be ſhewn in order to convict them, it muſt now be preſumed to 


have been proved. It is ſufficient if upon the face of the conviction 
ſuch knowledge be ſubſtantially alleged. Now that is neceſſarily 
implied in the charge that the act was committed © ef and 
fraudulently, contrary to the form of the ſtatute. The word u- 
dulently of itſelf imports &nowimgly, though not & converſo. But 
at any rate the fraud'could' not have been unlawful and contrary to 
tbe ferin of the fratiitt, unleſs it were accompanied with ſuch know- 
ledge as conſtitutes the offence within the meaning of the ſtatute. 
The proviſo: in the rith ſection will be rendered nugatory, unleſs it 


be ſo conſtrued as to diſpenſe with the uſe of technical words in 


the convicklion. All that is thereby required is to ſtate the ſub- 
ſtance of the offence. In an indictment for perjury at common 
law, though the offence muſt be proved to have been done 2, 


it is ſufficient to charge'that it was done maliciouſly, becauſe that 


implies the other, though the word 200. /ful is eſſential to an indict- 
ment on the ſtatute for the ſame offence, according to Cox's caſe 
before cited (c). 8 here by virtue of the proviſo the neceſſity of 
charging knowledge, in poſitive terms is diſpenſed with, and it may 


{a) V;de 2 Hawk, Ce 25 he 61, (3) Cro. Jac. 639. (c) Leach 65. b 5 
| | E 
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CASES IN FASTER TERM - 


be implied from the other words in the conviction. In R. v. 
Jefferies (a), where a ſummary form of conviction was given by 


an act of the 31 Geo. 3. c. 21. / 4., and the ſtatute directed that 
it ſhould be drawn up in that form or to that effect, it was deemed 


ſafficient to uſe terms which were ſynonymous to thoſe mentioned 


in the ſtatute. 


Lon Dod KENTON Ch. J. This act of parliament is of 
great importance to the trade of the country; and I only 


lament that the proſecutor has not followed the words. of the 
act in this conviction. It is melancholy to reflect that bad 


manufacturers have at different times been the means of loſing 
ſome of the important branches of trade to this country and to 
Ireland. One inſtance of this kind occurred in the beginning 
of the reign of Geo. 1. or in the latter end of that of Queen 
Anne, where in conſequence of ſome badly manufactured linen 
being ſent from Hreland to Spain the whole of the linen trade to 
Spain was loſt, Perhaps the bad manufacture of this com- 
modity had endangered this branch of our trade with other coun- 
tries, and therefore the legiſlature interfered in framing this act of 
parliament to guard againſt frauds in future. But however neceſ- 
ſary it may be to enforce the proviſions of this act, we muſt ſee 
when the caſe comes before us that he proſecutor brings his caſe 
within it. And though the act has preſcribed the form of con- 
viction, it is neceſſary that it ſhould appear on that form of con- 
viction that the offence created by the act has been committed, 
With regard to the ſection in the act that no conviction ſhall be 
quaſhed for want of form, Iconfeſs I am not able to underſtand 
it as applied to proceedings removed into this Court. It enats 
that no conviction on this act ſhall be ſet aſide by any Court for 
want of form or through the miſtake of any fact circumſtance or 
other matter whatſoever, provided the material fatts alleged in ſuch 
conviction and upon which the ſame ſhall be grounded be proved to the 


fatisfaftion of the faid Court. ] can underſtand it as far as it reſpects 


the proceedings before the ſeſſions on an appeal. On an appeal 
the whole caſe is to be gone into, evidence 1s to be given to ſupport 
the conviction; and then it may be known whether or not the 
material facts alleged in ſuch conviction and upon which the ſame 
ſhall be grounded be proved to 4e ſatigfuction of that Court. But 
when the conviction is removed here by certiorari, I do not under- 
mand how we can inquire into thoſe facts; is the inquiry to 


(a) Ante, 4 vol. 767. e 
> . be 
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be made by affidavits; or are we to hear viva voce evidence of the 1800. 

ca 15 — — 
The great queſtion here is whether or not the material facts to again 

conſtitute the offence be alleged in the conviction; I think that they Jaca. 

are not. In ſome kinds of proſecution the Courts with to find 

out a ground of excuſe for the party proſecuted: but in this 

caſe, where moſt probably the defendants have infringed a ſalutary 

law made for the preſervation of a very important branch of the 

manufactures of this country, I ſhould be glad to find ſome legal 

grounds on which the conviction could be ſupported. But here an 

eſſential part of the deſcription of the offence is omitted, namely, 

the knowledge of the defendants that the buttons in queſtion. were 

not gilt with gold. It is merely ſtated that the defendants did this 

„ unlawfully and fraudulently:“ but that is not ſufficient. If they 

exhibited for ſale goods that were not what they profeſſed to be, 

that would be fraudulent: but if they exhibited the buttons for 

ſale marked “ gilt“ without knowing the ſame not to be gilt, it 

is not an offence within the aQ of parliament, In order to have 

brought this caſe. within the act of parliament, it ſhould have been 

alleged that the defendants “knew the ſame not to be gilt with | 

gold ;” and for this omiſhon I am obliged to ſay (contrary to 

my wiſhes upon the ſubject) that this conviction cannot be ſup- 


ws 4 
* — 
— * 4 
— ———e_ Pally - A — 
p - . 2 2 > ad — — - — 
= PPT 4 — =_ 
2 
— * x" J wy a port Wenn * —— 5 —— 
— Lak — I - Toro — — - 
= 4 » _ * $a 1 
4 — 2 p 2 
1 2 W —— on * 
— 1 8 - — 
5 


— apes — 
=> . * > wk. 
a l 
— — — 
r 


ported. 
GROSSE. We all know inſtances of parts of the trade of this 


country having been loſt in conſequence of frauds in our manu- 
factures having been committed; and therefore the act of parlia- 
ment on which this conviction is founded is a very ſalutary law: 
but, notwithſtanding that, we mult conſider whether or not this 
conviction is warranted by the act. It ſeems admitted that it was 
neceſſary to ſtate in the information an offence contrary to the act: 
the. offence intended to be ſtated in this information was expoling 
to ſale buttons marked“ gilt,“ knowing at the ſame time that the 
buttons were not gilt. The latter part of the deſcription, the know- 
| ledge of the defendants, is omitted; and I think it would be too 
much to lay that that is ſupplied by the words fraudulently and 
unlawfully.“ Thoſe i in general are mere words of courſe, and are 
not equivalent to the word * knowingly. ”” Therefore it does not 
appear upon this conviction that the defendants were charged with 
any offence againſt this act of parliament. 
LAWREN SFE J. It 1s admitted by. the proſecutor that it 1s neceſ- 
* to ſtate in the information all the elleittial facts that conſtitute 


Vol. VIII. 5 6 Mad. (>) the 


i ** 
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the offence, and that one of thoſe facts is the knowledge of the 
party that the buttons expoſed to ſale and marked * gilt“ were 
not gilt. But it is contended that it is not neceſſary to ſtate in 
words that the defendants knew that the goods were not gilt, for 


that the ſame thing may be charged by words that are tantamount 


Saturday, 
May I 7 th, 


A ſummary 
conviction for 
any offence 
created b 
ſtatute muſt 
negative 


every exception contained in the clauſe creating the offence, 


to knowledge, and that the words here uſed © fraudulently and un- 
lawfully” are tantamount to it: but I cannot aſſent to the con- 
eluſion. The ſeller may commit a fraud by ſelling buttons as gilt 
that are not gilt; and whether or not he knew that fact, the buyer 
is equally defrauded : but, unleſs he do know it, it is not ſuch a 
fraud as is deſcribed by this part of the act. And upon this con- 
viction it does not appear that the defendants knew that the 
buttons in queſtion were not gilt. Therefore allowing that there 
would be great weight in the argument if the words uſed in the 


conviction were equivalent to“ knowingly,” yet, as | think that 


the words © fraudulently and unlawfuiiy” are not equivalent to it, 
J am of opinion that the conviction mult be quaſhed. 


LE BLANC }. of the ſame opinion, 
Per Curiam, Conviction quaſhed. 


The Kine againſt Jos EH Juxes and two Others. 


T. was another conviction againſt the ſame defendants 
{who were before the Court on a former day) (a) on the 
Stat. 36. Geo. 3. c. 60. / 3. and 4. (6), in the following form. 


And a defect in omitting todo ſo is 


not aided by a proviſo in the ſtature that © no conviction for any offence in the act (hall be ſet aſide for 
want of form, -or through the miſtake of any fact circumſtance or other matter, provided the material 
fact a'ed,eq wire proved; for this in effect requires all material facts to be alleged; and it is a material 
fac tha che defendant did not come within any exception in the enaRting clauſe, | 

if a Natute authorizins a ſummary con iction before a magiltrate give an appeal to the ſeſſions 
who er directed to hear.an1 finally determine the matter, this does not take away the certiorari even 


after ſuch an az peal mace and determined (*). 


'®) Vide Rex v. Mrfiey ard others, 2 Burr. 1042. Rex v. Enton, ante, 2 vol. 89. and Rex v. Sparrow 
aid another, 16. 196. 2; and vide Cates gui tam v. Knight, ante, 3 vol. 442. 


or upon any card (except the patent card 
or patent cards) or piper &c. or expoſe to 


any metal buttons having any word &c. in- 


cc Be 


(a) See the preceding caſe, | dicating the-quality thereof other than and 
() By V 3. no perſon ſhall mark or cauſe | except the words gilt or plated reſpectively 
to be marked &c. in or upon any part of any | marked 4c, in or upon any part thereof, 


metal button any word &c. indicating the upon pain of forfeiting in every ſuch caſe 
quality thereof except the words gi/t or plated 


ſuch buttons together with 5 J. for any 
quantity exceeding one dozen and not ex- 
ceedipg 12 dozen, and for any quantity ex- 
| ceeding 12 dozen at the rate of 1 /, for every 


ſale or cauſe to be ſold or expoſed to ſale | 12 dozen, to be levied'&c, 


reſpeAively; and no perſon ſhall place or 
pack or cauſe to be packed &c. for ſale in 


Sea. 4 
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Be it remembered that on &. R. Thursfield of &c. came 
before us, &c. and informed us that F. Fukes &c. on &c. did un- 
lawfully and fraudulently put and place for ſale and cauſe to be 
put and placed for ſale in and upon certain cards and papers divers 


metal buttons, to wit, 1780 dozen of metal buttons, the ſaid metal 
buttons and each of them having marked or ſtamped on the under? 

ſide thereof certain words indicating the quality thereof, to wit, 

on 942 dozen part thereof the words © double gilt,” and on 838 

dozen other part thereof the words “ treble gilt,“ the ſaid buttons 

ſo reſpectively marked“ double gilt” or any of them not being 
double gilt within the true intent and meaning of the ſtatute in 

ſuch caſe made and provided, and the faid buttons ſo marked 

c treble gilt” or any of them not being treble gilt within the true 

intent and meaning of the ſtatute in ſuch caſe made and provided ; 

contrary to the form of the ſtatute &c.“ 


When this caſe was called on 


Lord KENyoON C. J. obſerved that this conviction could not 
be ſupported becauſe the information did not negative the exception 
introduced in the clauſe enacting the offence, viz. that the but- 
tons had been expoſed to ſale in this inſtance upon the pattern cards. 
In like manner as in convictions on the game laws it had always 
been deemed neceſſary to negative in the information the defend- 


ant's qualifications to kill game. 


That the only caſes where this 


was not neceſſary to be done were where the exception was intro- 
duced in a ſubſequent clauſe ; and there it muſt come by way of 
defence on the part of the defendant. 

Burton Morice, in ſupport of the conviction, admitted that the 
current of authorities tended to eſtabliſh that diſtinction; but re— 
ferred to R. v. Theed (a), where to a conviction for obſtructing an 
exciſe officer in coming to weigh candles, by virtue of the Stat. 
8 Ann. c. 9. /. 19. (which gives the officer power to enter by 
day or night, but if by night then it is required to be in the pre- 


* 


(a) 1 Ser. 608. 


Secb. 4 provides that nothing in the act ſhall 
extend to inflict any penalty &c. upon any 
perſon who ſhall mark or cauſe to be mat k- 
ed &c. the words double gilt in or upon any 
meta? buttons, or pack or cauſe to he pacx- 
ed Kc. for ſale in or upon any caid (except 
the pattern card) or paper &c. or expoſe to 
ſale or cauſe to be ſold or expoſed to ſale 
any metal buttons having the words double 


4* 


gilt marked &c. in or upon any part there- 


of ; provided continually. from the time of 


gilding thereof gold ſhall remain equally 
ſpread upon the upper ſurface of the faid 
buttons excluſive of the edges in the propor- 
tion &c, therein ſpecified, The clauſe ello 


contains a ſimilar proviſion as to buttons 


baving the words 2reb/e giit upon them, 


{ence 
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CASES IN EASTER TERM 
ſence of a conſtable) it was objected that it did not ſtate whether | 


the entry were by day or night; and non conſtat but that it might 
have been by night, without a conſtable ; and then the defendant 


might lawfully obſtru& him. 


Lord KENTYON C. J. That caſe may upon examination be 
found to be diſtinguiſhable from thoſe which I have before re- 
ferred to: but at all events the weight of authorities as applicable 
to this cafe is the other way; and the point has been COP POP 
ſettled in later determinations. 

3. Morite then relied on the 11th ſection (a) of the at in 
queſtion, by which it is only made neceſſary to ſet out ſuch material 
facts as conſtitute the offence charged; ſaying that this was a 
mere formal obje&ion, and if available at all was matter of defence 
for the defendant on the hearing. That it would not be neceſſary in 


an indictment on a ſtatute to negative that the defendant is within 


any of the proviſoes therein, which are matter of defence to the 


charge; 2 Hawh. c. 25. /. 113; and that greater form was not ne- 
ceſſary under the 11th ſection than would be neceſſary in an in- 


dictment at common law. 


Lord KENYON C. J. This is not an objection of form but of 
ſubſtance ; and the reaſon is well given by Hawkins (5) why a 


conviction ſhould negative all the exceptions in the enacting clauſe, 
becauſe the party cannot plead to ſuch a conviction and can have 
no remedy againſt it but from an exception to ſome defect ap- 


pearing on the face of it; and all the proceedings are in a ſum- 
mary manner. Therefore the conviction itſelf ſhould ſhew that 
the party accuſed had not the defence, which the act gives to him, if 


Even by the ſaving clauſe all material facts neceſſary to con- 


true. 
this then is a material fact, that 


ſtitute the offence muſt be ſtated: 
the buttons expoſed to ſale were not on pattern cards. The good 


ſenſe of the thing is in ſupport of what is ſaid by Hawkins; for 
being a ſummary proceeding and concluſive on the defendant, it 
ought to have the greateſt certainty on the face of it. 

B. Morice then objected that, the defendant having elected to 
appeal to the ſeſſions, the certiorari was in effect taken away by 
the act, becauſe it ſaid that the determination of the ſeſſions ſhould 
be final (c). But 

Lord KENYON C. J. ſaid that would be againſt all authority ; for 
thecertiorari being a beneficial writ for the ſubject could not be taken 

(a) Vide this ſection ſet forth in note 537, | (5) 2 Hawk. c. 25. J. 113. 
% J. 9. 
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away without expreſs words; : and he thought! it was much to be 
lamented in a variety of caſes that it was taken away at all. rg dg 


Her Curiam, Conviction quaſhed. 


MaksHALL againſt MARY Rur To. 2 
| | ay 24th. 


E KENVYVON C. J. delivered the en of the Court A feme co- 


in this caſe as follows. en 


This is an action of aſſumpſit brought by Fobn Marſball againſt 47 a 
Mary Rutton for goods fold and delivered to her, for work and icing m 
labour, and money laid out to her uſe, and on other general apart 2 

hu 
counts. To this the defendant has pleaded her coverture with one eek 1 


Tac Rution, who is ſtill alive. The plaintiff has replied, that be- nas. main - 


tenance ſe- 


fore making the promiſes of the defendant ſhe and her huſband anger * 


had mutually covenanted and agreed to live ſeparate and apart, fe Ln 1417 


that a ſeparation accordingly took place between them, and that , e, 
ZZ 


they have continually from thenceforth lived and fill live ſeparate — lier 18 
and apart; that a competent ſeparate maintenance ſuitable to the E . c. 
eſtate and degree of the defendant, of 200 J. per annum, was in due —ä— 
form of law ſecured to her by deed during the joint lives of her 

and her huſband, which has been duly paid to her; and that the 

promiſes in the declaration were made ſubſequent to the ſeparation 

of her and her huſband. The defendant has rejoined, admitting 

the ſeparation between the defendant and her huſband before the 

promiſes &c, and ſtating the deed mentioned in the replication as 

being a deed of articles of agreement made between the ſaid J/aac 

Rutton and herſelf of the one part and Thomas Rutton of the other, 

whereby it was provided that the ſeparate maintenance ſhould 

be paid for ſuch time only as the defendant ſhould ſuffer the ſaid 

Jaac Rutton to live ſeparate and apart from her, and the defendant 

ſhould maintain a chaſte due and becoming conduct, and ſhould 

ſupport and keep Mary Rutton and Elizabeth Rutton their two 

youngeſt children without any other charge or incumbrance to the 

faid Iſaac Rutton &c; concluding with a traverſe of the ſaid ſeparate 
maintenance being ſecured to her during the joint lives of her and 

her huſband. To this rejoinder the plaintiff, having craved oyer 

of the articles of agreement, has demurred, aſſigning various cauſes 

which need not be ſtated ; and the defendant has joined in de- 

murrer. | | | ; | 
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ſence of a conſtable) it was objected that it did not ſtate whether 


the entry were by day or night; and non conſtat but that it might 
have been by night, without a couſtable; and then the defendant 


might lawfully obſtru& him. 


Lord KEnyoN C. J. That caſe may upon examination be 
found to be diſtinguiſhable from thoſe which I have before re- 
ſerred to: but at all events the weight of authorities as applicable 
to this caſe is the other way; and the point has been repeatedly 
ſettled in later determinations. 

B. Morice then relied on the 11th ſeQion (a) of the act in 
queſtion, by which it is only made neceſſary to ſet out ſuch material 
facts as conſtitute the offence charged; ſaying that this was a 
mere formal objection, and if available at all was matter of defence 
for the defendant on the hearing. That it would not be neceſſary in 


an indictment on a ſtatute to negative that the defendant is within 


any of the proviſoes therein, which are matter of defence to the 


charge; 2 Hawh. c. 25. /. 113; and that greater form was not ne- 
ceſſary under the 11th ſection than would be neceſlary in an in- 


dictment at common law. 


Lord KENYON C. J. This is not an objection of form but of 


ſubſtance ; and the reaſon is well given by Hawkins (5) why a 
conviction ſhould negative all the exceptions in the enacting clauſe, 
becauſe the party cannot plead to ſuch a conviction and can have 
no remedy againſt it but from an exception to ſome defect ap- 


pearing on the face of it; and all the proceedings are in a ſum- 
mary manner. Therefore the conviction itlelf ſhould ſhew that 
the party accuſed had not the defence, which the a& gives to him, if 
Even by the ſaving clauſe all material facts neceſſary to con- 
ſtitute the offence muſt be ſtated : this then is a material fact, that 
the buttons expoſed to ſale were not on pattern cards. The good 
ſenſe of the thing is in ſupport of what is ſaid by Hawkins; for 
being a ſummary proceeding and concluſive on the defendant, it 
ought to have the greateſt certainty on the face of it. 

B. Morice then objected that, the defendant having elected to 
appeal to the ſeſſions, the certiorari was in effect taken away by 
the act, becauſe it ſaid that the determination of the ſeſſions ſhould 


True. 


be final (c). But 


Lord KENYoON C. J. ſaid that would be againſt all authority ; for 
thecertiorari being a beneficial writ for the ſubject could not be taken 


(a) Vide this ſection ſet forth in note 537, (5) 2 Hawk. c. 25. J. 113. 
7% J. 9. 


ſup. 
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3 KENVYVON C. J. delivered the nen of the Court A feme co- 
in this caſe as follows. eta 
This is an action of aſſumpſit brought by Fobhn Marſball againſt be feed 33 a 
Mary Rutton for goods fold and delivered to her, for work and wh" . * 
. Ivin 
labour, and money laid out to her uſe, and on other general apart from 
| . a | 5 her huſband, 
counts. To this the defendant has pleaded her coverture with one having a ſe- 
Jaac Rutton, who is ſtill alive. The plaintiff has replied, that be- e 
fore making the promiſes of the defendant ſhe and her huſband 23 Sor 
| As 
had mutually covenanted and agreed to live ſeparate and apart, fee Lr 22417 


vert cannot 


that a ſeparation accordingly took place between them, and that ,. e, 
2 


they have continually from thenceforth lived and ſtill live ſeparate PA 
and apart; that a competent ſeparate maintenance ſuitable to the Hoc a4 Fe . 
eſtate and degree of the defendant, of 200 J. per annum, was in due — 
form of law ſecured to her by deed during the joint lives of her 
and her huſband, which has been duly paid to her; and that the 
promiſes in the declaration were made ſubſequent to the ſeparation 
of her and her huſband. The defendant has rejoined, admitting 
the ſeparation between the defendant and her huſband before the 
promiſes &c, and ſtating the deed mentioned in the replication as 
being a deed of articles of agreement made between the ſaid aac 
Rutton and herſelf of the one part and Thomas Rutton of the other, 
whereby it was provided that the ſeparate maintenance ſhould 
be paid for ſuch time only as the defendant ſhould ſuffer the ſaid 
Jaac Rutton to live ſeparate and apart from her, and the defendant 
ſhould maintain a chaſte due and becoming conduct, and ſhould 
ſupport and keep Mary Rutton and Elizabeth Rutton their two 
youngeſt children without any other charge or iacumbrance to the 
ſaid Iſaac Rutton &c; concluding with a traverſe of the ſaid ſeparate 
maintenance being ſecured to her during the joint lives of her and 
her huſband. To this rejoinder the plaintiff, having craved oyer 
of the articles of agreement, has demurred, aſſigning various cauſes 
which need not be ſtated; and the defendant has joined in de- 


murrer. 
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The general queſtion, which ariſes on this record, is, whether by 
any agreement between a man and his wife ſhe may be made le- 
gally reſponſible for the contracts ſhe may enter into, and be 
liable to the actions of thoſe who may have truſted to her engage- 
ments as if ſhe were ſole and unmarried. On account of the 
magnitude of the queſtion, and from reſpect to the authority and 
learning of thoſe judges, who in ſome late taſes have holden that a 
feme covert living ſo ſeparate from her huſband is liable to be thus 


' ſued, we thought this a caſe fir to be argued before all the judges; 


and it has been twice argued, once in Fafter Term 1798 (a) 
before all the then judges, except Mr. Baron Perryn, and again 
in this Term before all the preſent Judges, except Mr. Juſtice 
Buller whoſe abſence on every account we had occaſion to la- 
ment, And after a very full conſideration the opinion of all the 
judges, who heard the laſt argument, is that this action cannot be 
ſupported. 

The ground on which the plaintiff in this caſe reſts his claim is 
an agreement between the defendant and her huſband to live 
ſeparate and apart from each other. That is a contract ſuppoſed 
to be made between two parties, who according to the text of 


Littleton, /. 168. being in law but one perſon, are on that account 


unable to contract with each other; and if the foundation fail, the 
conſequence is that the whole ſuperſtructure mult alſo fail. This 


difficulty meets the plaintiff in limine. If it did not, and the par- 


ties were competent to contract at all, it would then become ma- 
terial to conſider how far a compact could be valid, which has for 
it's object the contravention of the general policy of the law in 


' ſettling the relations of domeſtic life, and which the public is 


intereſted to preſerve; and which without diſſolving the bond of 


f being ſingle, and leave them in others ſubject to the conſe- 


confuſion and inconvenience, which muſt neseſſarily reſult from ſo 
anomalous and mixed a character. In the courſe of the argument 
fome of theſe difficulties were pointed out; and it was aſked, whe- 
ther after fuch an agreement as this the temporal courts could pro- 
hibit if either party were to ſue in the Eccleſiaſtical Court for 
the reſtitution of conjugal rights? Whether the wife, if ſhe 


ta) The caſe was argued the firſt time by | the plaintiff and Bay/ey Serjt. for the de- 
Wathen for the plaintiff and Ga/e/ee for the | fendant, | 


defendant, and the ſecond time by Law for 


committed 


w * 
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committed a felony in the preſence of her huſband, would be 
liable to conviction? Whether they could be witneſſes for and 
againſt each other? Whether they could ſue and take each other 
in execution ? And many other queſtions will occur to every one, 
to which it will be impoſſible to give a ſatisfactory anſwer. For 
inſtance, it may be aſked how it can be in the power of any perſons 
by their private agreement to alter the character and condition 
which by law reſults from the ſtate of marriage, while it ſubſiſts, 
and from thence to infer rights of action and legal reſponſibilities 
as conſequences following from ſuch alteration of character and 
condition ? or how any power ſhort of that of the Legiſlature can 
change that, which by the common law of the land is eſtabliſhed 
as the courſe of judicial proceedings. 

The argument in favor of the plaintiff reſted on this poſition 
only, as a principle, viz, that where the huſband ceaſes to be the 
protector of his wife, and is not liable to have any claim made 
on him for her ſupport and maintenance, it neceſſarily follows 
that ſhe herſelf muſt be her own protectreſs, make contracts for 
herſelf, and be reſponſible for them. But if this were a neceflary 
conſequence, it would hold in all caſes: but that is not ſo; for 
if a woman ſhould elope from her huſband, withdraw herſelf 
from his protection, and live in adultery, he is not by law liable 
to anſwer for her neceſſaries; and no caſe has decided that the 
woman is. A wife living apart from her huſband, and who has 
property ſecured to her ſeparate uſe, muſt apply that property to 
her ſupport, as her occaſions may call for it; and if thoſe who 
know her condition inſtead of requiring immediate payment give 
credit to her, they have no greater reaſon to complain of not being 
able to ſue her than others who have nothing to confide in but the 
honor of thoſe they truſt, From the incapacity of a married 
woman to contract or to poſſeſs perſonal property which may be 
the ſubject of contract men and their wives deſirous of living 
ſeparate have found it neceſſary to have recourle to the intervention 
of truſtees, in whom the property, of which it 1s intended ſhe 
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ſhall have the diſpoſition, may veſt uncontrolled by the rights of 


the huſband, and with whom he may contract for her benefit; 
but in ſuch property the woman herſelf acquires no legal intereſt 
whatſoever. Of ſuch truſts Courts of Equity alone can take 
notice; they can cauſe the fund to be brought before them to be 
applied as in juſtice it ought to be; and in thoſe Courts the 


creditor muſt 'prefer his claim. 
EW The 
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The earlieſt caſes omthis ſubje& proceed on the ground of the 
huſband being conſidered as dead, and the woman as being in a 
ſtate of widowhood, or as divorced à vinculo matrimonii, in which 
light Rutton and his wife do not ſtand. And until the caſes of 
Ring ſtead v. Lady Laneſborough, Barwell v. Brooks, and ſome ſub. 
ſequent caſes, which we wiſhed to have re-conſidered, we find 
no authority in the books to ſhew that a man and his wife can by 
agreement between themſelves change their legal capacities and 
characters; or that a woman may be ſued as a feme ſole while 
the relation of marriage ſubſiſts and ſhe and her bulband are 
living in this kingdom. 

For theſe reaſons our opinion, in conformity with that of all 
the Judges who heard the laſt argument, is, that there muſt be 


Judgment for the defendant. 
Judgment for the defendant. 


His Lordſhip afterwards deſired that it might be underſtood that 
the late Lord Chief Juſtice Eyre, who had heard the firſt argu- 
ment, entirely concurred in this opinion. 


PorTs again// BELL and Ochers; in Error. 


187 a writ of error brought from tlie Court of Common Pleas 
it appeared that Bell and others brought an action againſt 
Potts upon a policy of inſurance on the ſhip Eligabeihb and goods 
on board at and from Rotterdam to Hull, with liberty to touch 
and ſtay at any ports or places &c, and declared as for a loſs 
of the goods loaded on board by capture by enemies. There 
were other counts for money had and received, and upon an 
account ſtated ; to which the general iſſue was pleaded. | 
At the trial a verdi& was found for the plaintiffs below; and a 
bill of exceptions was tendered and allowed on the part of the 
plaintiff in error, whereby it appeared that at the trial the plaintiffs 
below proved in evidence the policy of aſſurance in the declaration 
mentioned, ſubſcribed by Potts and dated the 7th of December 1797; 
and that the policy was effected in London by Barrett and Com- 
pany inſurance brokers there by the orders and for the benefit and 
riſk of the plaintiffs then and ſtill being Britiſh merchants reſident 
in London and intereſted in the goods inſured to the value men- 
tioned. That the ſhip Elizabeth was a, neutral ſhip belonging to 


iz Bannerman and Son of Greet/il and Embaen in FO bound 
11 on 
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on the voyage inſured from Rotterdam to Hull; and that the 
clearance of the ſhip was oſtenſibly from Rotterdam to Norden, 
becauſe the perſons then exerciſing the powers of government in 
the United Provinces would not permit the ſhip to be cleared out 
from Rotterdam to Hull or any other port of Great Britain; and 
that the goods inſured conſiſting of ſixty caſks of madders were 
laden on board the Elizalelb at Rotterdam to be conveyed from 
thence to Hull by one Robert Twifs then being the agent of the 
plaintiffs below and reſiding at Rotterdam by their orders and for 
their uſe, and were conſigned by him to Meſſrs. Heuſon and 
Gunnes at Hull, who then were the agents of the plaintiffs below, 
by their order and for their ſole account and riſk. That the 
ſhip Elzabeth having the goods infured on board afterwards on the 


18th of December 1797 ſailed from Rotterdam for Hull, and was 


captured on her voyage the next day by a French ſhip, an enemy 
to the King. Whereupon the counſel for the plaintiff in error, on 
his part, proved in evidence that the ſaid ſixty caſks of madders 
before the lading of them on board the Elizabeth and before the 
policy was ſubſcribed were purchaſed for the defendants in error 
by Twi/s their agent reſident at Rotterdam, in order to be ſent 
from Rotterdam to Hull on their account and riſk at London, and 
were afterwards laden on board the ſhip at Rotterdam for that pur- 


poſe, That ſix bills of exchange were drawn by Tro in pay- 
ment for the madders at Rotterdam, but dated at Hamburgh, upon 


the defendants in error, and which bills having been indorſed by 
the payees thereof reſpectively were afterwards duly accepted and 
paid by the ſaid defendants in error in London. That before and 
at the time of the ſaid purchaſe of the ſaid ſixty caſks of madders 
by Toſs, and of the loading of them on board the Elizabeth in 
order to be conveyed from Rotterdam to Hull for and on ac- 
count of the defendants in error, and alſo before and at the time 
that the plaintiff in error ſubſcribed the policy of aſſurance thereon, 


and before and at the time of the ſhip's departure from Rotterdam 


towards Hull and of the capture of the ſaid ſkip and madders as 


aforeſaid, hoſtilities had commenced and ſtill exifted between Great 


Britain and the perſons exerciling the powers of government in the 
ſaid United Provinces. That the plaintiff in error alſo proved the 
payment of the premium into court in this action. Whereupon 
the counſel for the plaintiff 1 in error inſiſted at the trial that upon 
the matters ſo proved in evidence the plaintiffs below were not 
entitled to recover againſt him; that the policy upon the ſaid 
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madders was void, for that it is not lawful for Britiſh ſubjeQs to 
carry on trade with any nation which at the time is in a ſtate of 
open war and hoſtilities with Great Britain, nor to purchaſe any 
goods in ſuch nation and import them from thence to Great Britain. 
The bill of exceptions then ſtated the Judye's direction to the 
jury to find a verdict for the plaintiffs below, the finding of ſuch 
verdi& accordingly, and the aſſignment of errors thereon in the 
uſual form. | | 

This caſe was firſt argued in Michaelmas Term laſt. 

Gibbs for the plaintiff in error. This is an illegal inſurance, be- 
cauſe it was made to protect the tranſportation of goods, purchaſed 
in an enemy's country, into this; and by the common law all trading 


with an enemy is illegal. It appears on the record that there was 


open war between this country and Holland; that during that time 
Bell's agent reſident in the enemy's country purchaſed the goods 
in queſtion for him there, which is direct trading with an enemy; 


and that Bell afterwards made the contract with Potts, on which 
this action was brought, in order to ſecure to himſelf the benefit 
of ſuch illegal trading. But if the original act were unlawful, no 


ſubſequent contract for giving it effect can be ſupported in law. 
Trading with an enemy has always been deemed illegal in a ſub- 
ject, on account of the miſchievous conſequences which enſue 
from it. The intercourſe which it creates between ſubjeas of 
hoſtile -ſtates neceſſarily tends to facilitate the conveyance of in- 
telligence to the enemy. The practice of granting licenſes by the 
Crown for ſuch an intercourſe in particular caſes from the earlieft 


times down to the preſent ſhews ſtrongly what the common law is 


in this reſpect. In addition to which there is a direct authority 
againſt the legality of ſuch a trading, in 2 Rol. Abr. 173. pl. 3. 


(tit. Prerogative. L. Guerre); where trading with Scotland then in 


a ſtate of general enmity with this kingdom was deemed illegal; 
but the merchants having acted under a licenſe granted to them by 
the keepers of the truce were pardoned by the King. This was 


adverted to in the caſe of Gi v. Maſon (a) by Lord Mansfield, 


who alſo mentioned another inſtance, where trading with an 


enemy was deemed unlawful, from a note given to him by Lord 


Hard wicke on a reference to all the Judges in the time of King 
William III., whether it were a crime at common law to carry 
corn to an enemy, who were of opinion that it was a miſ- 


demeanour. Lord Mansfeld alſo there ſaid, that by the mari- 


time law trading with an enemy is cauſe of confiſcation in 


(a) Ante, 1 vol. 84. 89255 
a ſub- 


ky 
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a ſubject; Upon the ſame principle it was holden illegal in 


the caſe of Briſtow v. Towers (a) to inſure an enemy's property. 
Now this is in effect the ſame thing; for the enemy gets the price 
of his goods; and he has equally the advantage of our market 
without any riſk, Queſtions of this ſort more frequently occur 
in the Courts of Admiralty, to which juriſdiction they properly 
belong; and there it is a ſettled maxim that trading with an enemy 
is cauſe of confiſcation, if the veſſel on board which the goods 
inſured are loaded be captured by any of our cruizers and con- 
demned. And ſuch a condemnation, being a ſentence in rem, 
would be concluſive evidence in the Courts of Common Law 
that the ſhip was engaged in an illegal traffic; as was ruled by 
Lord Kenyon in the caſe of Neſbitt v. Whitmore at the laſt Sittings 
at Guildhall, This Court then for the ſake of conſiſtency ſhould 
be governed by the ſame law as they would have been if the veſſel 
had been ſtopped at ſea and brought in by our cruizers. 

- Wigley contra. It is by no means ſettled as a principle of law 
that all trading with an enemy is illegal, even ſuppoſing that the 
deciſion of that queſtion would govern the preſent. The law 
makes expreſs proviſion for the ſafety of the perſons and property 
of foreign merchants belonging to an enemy's country reſident 
here in time of war. 1 Blac. Com. 260. In Henkle v. The Royal 
Exchange Aſſurance Company (b) Lord Hardwicke ſaid © It might 
be going too far to ſay that all trading with an enemy is unlawful ; 


for the general doctrine would go a great way even where only 


Engliſh goods were exported, and none of the enemy's imported, 
which may be very beneficial,” Lord Mansfield in Gift v. 
Maſon (c) ſtated the doQtrine very doubtfully and in terms which 
rather ſhew the leaning of his opinion to have been the other way, 
Much may depend upon the particular ſort of trading. In time 
of war it is well known that certain articles are deemed contraband, 
even with reſpe& to neutrals, ſuch as furniſh the enemy with 
the means of reſiſtance or annoyance, namely, proviſions, warlike 
ſtores, and the like. To trade with an enemy in ſuch arti- 
cles is undoubtedly. illegal. The inſtance mentioned by Lord 
_ Mansfield, of ſupplying an enemy with corn, was evidently of 
this fort. What the trading was in the caſe mentioned in Rolle's 
Abridgment does not appear; poſſibly it was of the latter kind. 
But, at any rate, that caſe differs from this; for there our mer- 


chants went into the chem 8 country to trade; and here the 


(3) 177/30. 60 Ante, 1 vol. 84. 
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n through the medium of neutrals. This diſtinction 
will alſo account for the granting of licenſes by the Crown from 
time to time to trade with enemies; for a variety of articles have 
at different periods as circumſtances varied been deemed to be con- 
traband; in which caſe it never was diſputed but that a licenſe 
from the Crown was neceſſary for the protection of the trader. 
In Brandon v. Neſbitt (a), and Briftow v. Towers (5), the general 
queſtion concerning the legality of trading with an enemy was 
much diſcuſſed at the bar; but nothing was decided upon that 
point. In the one, it was holden that no action could be main- 
tained by an alien enemy ; and in the other that an inſurance of 
enemy's property was void. But neither of thoſe deciſions affects 
this queſtion : and in Bell v. Gilſon (c, ariſing out of the ſame 
tranſaction as the preſent, in the Common Pleas the Court held 
the inſurance of goods purchaſed in an enemy's country to be legal. 
But even if a direct trading or intercourſe with an enemy were illegal, 
it would not follow that the ſame rule would apply to a caſe like 
the preſent, where no direct perſonal intercourſe took place, but the 


trading was through the medium of a neutral power. For this 


removes all objections on account of the impolicy of the mea- 
ſure, and indeed throws ſuch arguments into the oppoſite ſcale. 
The goods inſured are neceſſary to be had for the purpoſe of carry- 
ing on the manufactures of this country, which ſupply us with the 
reſources for war. It muſt be admitted that it would have been 


legal to have purchaſed ſuch a commodity from a neutral power, 
without any conſideration of the country from whence the neutral 


bad originally obtained it. Then it is much more advantageous 
for the ſubjects of this country to import the commodity directly 
in a neutral bottom from the country of it's growth than to pay 
the additional profit which will accrue to the neutral from it's 
paſſing firſt through his hands. 

But in fact this is not a trading with an enemy; for at the time 
when theſe goods were purchaſed in Holland war had not been 
declared between the two countries, though letters of marque and 
repriſals had been granted. Hoſtilities, ſays Lord Hale (d), may 


exiſt without open war. So the King by his prerogative may in 
a declaration of war except certain of the enemy's ſubjects (e). 


(a) Ante, 6 vol, 23. | | (4) . Hale P.C. 162. 

(8) 4b. 35. CE | © (e) 1 Id. Ray. 283. 

(c) 1 Be. & Pull, 345. | 
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A declaration of war generally contains a prohibition to trade with 
the enemy, but a proclamation for marque and repriſals only does 
not; and it is only from the prohibition of the King by virtue of 
his prerogative that the illegality ariſes. It is not ſtated that the 
goods were purchaſed of an enemy, nor even in an enemy s 
country; but only that they were ſhipped from Holland under the 
circumſtances before ſtated, The particular period when the 
goods were purchaſed is not mentioned; and this is the more 
material, becauſe by the treaty before ſubſiſting between England 
and Holland it was ſtipulated that in caſe of a war the ſubjects of 
either country reſpectively ſhould have fix months to retire to their 
own country with their property. This amounts to a licenſe to 
the ſubject to bring away his property within that time. But at 
any rate the King's licenſe obtained after the ſhipping of the 
goods was ſufficient to legalize the whole adventure. 


He then argued upon the effect of ſeveral temporary acts of 
parliament, allowing the importation of Dutch property into this 
country about the period of this tranſaction: but the Court 
thought that thoſe acts did not apply to a caſe like the preſent. 

Gibbs in reply. The court will take notice of the exiſtence of 
open war between this and any other country, if it be neceſſary, 
though it be not expreſsly ſo ſtated on the record. But it is ſuf- 
ficient to ſtate, as here, that hoſtilities exiſted at the time, which 
is equivalent to open war. Here the original purchaſe of the goods 
was unlawful; and therefore this caſe is different from that of 
foreign merchants under the general, law, and alſo from the caſe 
of thoſe Dutch ſubjects who were to be protected by the tempo- 
rary acts paſſed in conſequence of the tate of things in Holland at 
the time. It was not intended to bring theſe goods into Erg- 
land under the ſanction of thoſe acts. If this trade be beneficial 
to the country, either the legiſlature will legalize it, or the crown 
upon application will grant it's liceaſe for carrying it on ; but that 
is a matter reſting in the diſcretion of the King, upon which he 
ought to have the power of deciding in each particular inſtance. 
The diſtinction attempted to be taken between the caſe in Rolle 
and the preſent is not material; for the illegal act was conſi- 
dered to be the trading with the enemy, and not the mere going 
into the enemy's country; and ſo that caſe was conſidered by 
Lord Mangſteld in Git v. Maſon. 


In the courſe of the argument the counſel on both ſides referred 


to ſome caſes which had heen decided at the Admiralty Court, and 
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at the Cockpit: and this Court, conſidering that the ſubject was 
more frequently diſcuſſed there than in We/tminſier Hall, deſired to 
hear a ſecond argument by Civilians. Accordingly in Hilary 
Term laſt the caſe was argued by | 

Sir Jobn Nicholl (a), the King's advocate, for the plaintiff in 
error. A ſubject of this country cannot trade with an enemy 
without the King's licenſe ; and under the circumſtances ſtated in 
the ſpecial verdict, if theſe goods had been taken at ſea by any of 
our, cruizers, and brought into the Court of Prize, they muſt 
neceſſarily have been condemned as prize. This rule has been 
long ſettled, and is fo undeniable that it is unneceſſary to enter 
into the principles on which it 1s founded, which muſt now be 
preſumed to be politic, wiſe, and juſt. Nor will it be neceſſary to 
enter into arguments to ſhew that there can be no diſtinction be- 
tween policies of inſurance and other contracts in this reſpect; for 
if trading with an enemy be illegal generally, it muſt be ſo in this 
particular inſtance ; and every contract of indemnity againſt the 
riſks attendant on ſuch trading muſt alſo be illegal. There is no 
diſtinction between policies of inſurance made to protect an adven- 
ture againſt the common law, and thoſe againſt the law of the Ad- 
miralty, which equally forms a branch of the general juriſpru- 
dence of the kingdom. Neither is it important to diſcuſs the 
policy of trading with an enemy for particular articles uſeful in 
manufactures, agriculture, or war; becauſe the crown will in it's 


diſcretion judge of each particular inſtance, and grant or refuſe a 


licenſe to trade accordingly. Nor is there any diſtinction, as to 


the queſtion of prize, between a declaration of war generally and 


a proclamation for repriſals; the conſequence would be the ſame in 
either caſe upon the queſtion now before the Court. War puts 
every individual of the reſpective governments, as well as the 
governments themſelves, into a ſtate of hoſtility with each other. 
There is no ſuch thing as a war for arms and a peace for com- 
merce. In that ſtate all treaties, civil contracts, and rights of 
property, are put an end to. Vutlel, b. 3. c. 5. , 70. The ſame 


author (3. 3. c. 15. / 226.) ſhews that the principle of the law 


impoſes a duty on every ſubject to attack the enemy and ſeize his 
property wherever found ; though by cuſtom this is reſtrained to 
thoſe individuals only who have commiſſions for that purpoſe from 
their government. Now trading, which ſuppoſes the exiſtence of 
civil contracts and relations, and a reference to courts of juſtice (5), 

(a) Friday, February 7th, (2) Vide Byxk. 6. 1. c. 7.3 and the caſe of The Hoop, 


Rob. Aamir. Rep. 201. 
and 
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and the rights of property, is neceſſarily contradictory to a ſtate 
of war. Beſides, it is criminal in a ſubje& to aid and comfort 
the enemy; and trading affords that aid and comfort in the moſt 
effectual manner, by enabling the merchants of the enemy's coun- 
try to ſupport their government. Export duties are to bs paid 
when goods are -brought from an enemy's country, which is 
furniſhing the very ſinews of war to the hoſtile government. 
Theſe conſiderations apply with peculiar force to maritime ſtates, 
where the principal object is to deſtroy the marine and commerce 
of the enemy 1a order to enforce them to peace. It may be ſaid 
indeed that ſuch a trading allo benefits ourſelves, eſpecially if the 
balance of trade be in our favour. However it belongs not to 
individuals but to the ſtate alone to balance theſe benefits; and 
ſuch a power will beſt be exerciſed by granting licenſes to parti- 
cular perſons, or as to particular commodities, according to the 
exigency of particular circumſtances. For the ſame reaſons a ſub- 
je& cannot trade with an enemy even from a neutral country, 
unleſs he has acquired a right of citizenſhip in that country; but 
certainly if he reſide in this country he cannot fo trade through 
the medium of a neutral agent. And à fortiori it is unlawful for 
him to do ſo where the trading, as in this caſe, is direct from the 
enemy's country to this. The above reaſoning is further ſtrength- 
ened by this conſideration, that if ſuch direct trading were to be 
permitted, it would facilitate the means of carrying on a traiterous 
correſpondence, which would greatly counterbalance any little 
advantage likely to accrue to the individual members of the com- 
munity from ſuch trading. Further, it has been the practice in 
all wars to obtain licenſes from the crown for any direct intercourſe 
with an enemy's country; and the ſame has been done during the 
preſent war. The Governor of Jamaica has power given to him 
to licenſe trading with the Spaniſh We Iudia ſettlements; which 
he has exerciſed accordingly. The Governor of Gibraltar has the 
ſame power with reſpect to Spain. The ſame has been at differ- 
ent periods of the war exerciſed by the government at home in 
regard to Holland, Now the very circumſtance of granting ſuch 
licenſes from time to time ſhews that without them the trading 
with an enemy has always been conſidered illegal. The excep- 
tion proves the general rule. It is not only the practice of this 
country thus to regulate the intercourſe of it's ſubjects with ene- 
mies, but the ſame general law prevails throughout Europe (a), 


(a) Bynk. Q. J. P. B. 1. c. 3. 
Tl > and 
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and has been acted upon in the preſent war by France, Spain, and 
Holland. This principle is alſo recognized in our own books, In 
the caſe of Henkle v. The London Exchange Aſſurance Company (a), 
the then Solicitor General (Lord Mansfeld) admitted in argument 
that any trading with an enemy was a miſdemeanor, and that by 
the Maritime law it was cauſe of confiſcation. All the learn- 
ing on this ſubject was fully examined and elucidated in a late 
caſe of The Hoop (b) by Sir W. Scott. It was there attempted 
to ſet up an exception to the general rule, that all trading with an 
enemy is illegal : bur the univerſality of the rule was eſtabliſhed ; 
and in giving judgment the learned judge adverted to the prin- 
cipal leading authorities and caſes on the ſubject. [He then read 
the following notes of caſes, taken partly from the MSS. notes 
of Sir Edward Simpſon, which are a valuable and authentic col- 
lection of Admiralty deciſions; and partly from the printed 
Report by Dr. Robinſon of the judgment delivered by Sir W. Scott 
in the caſe of The Hoop before referred to. |—-®* The caſe of 
S. Philip in 1747, at the Cockpit (c); Lord Ch. J. Milles being 
preſent. The Lords refuſed to give the claimants liberty to prove 
that goods which had been captured and condemned as prize were 
bought before the war; the Chief Juſtice being clearly of opinion 
that the effects of Briliſh ſubjects taken trading with the enemy 
are good prize.” — This eſtabliſhes the rule that trading with an 
enemy is ſubject of confiſcation, and excludes any exception, 
even on the ground that the goods had been purchaſed before the 
war; a fortiori therefore if, as in this caſe, they were purchaſed 
after the commencement of hoſtilities —* The caſe of The Eliza- 
beth of Offend (d) in 1749; preſent Sir Thomas Denniſon, and 
either Mr. Juſtice Birch or Mr, Juſtice ive. The cargo taken 
and condemned as coming from an enemy's port was claimed to 
be the property of Britiſb ſubjects. The Lords of Appeal by their 
ſentence reſtored the goods claimed by Gould a Britiſh ſubject 
Lorn, but eſtabliſhed at the time in the dominions of the Queen 
of Hungary; but rejected the claim of Hencſtell and others who 
were then and ſtill ſubjects of His Majeſty. Sir Z. Simßſon's note 
on the above caſe is, that the Lords condemned all the goods of 


Engliſh ſubjects, the judges being clearly of opinion that they 


(a) This is reported in 1 F2/ 317. but (c) Sir E. Simj/on's MSS. 
(4) Ibid: and allo cited in 1 Reb, Rep, 
Sir Thos. Seaxvell”s brief. 202. though not ſo fully ſtated, | 

) Rob Aam, Rep, 196, 
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were prize of war, and confiſcable. Alſo trading with an enemy 
was condemned by the Lords of Appeal in 1704. The ſame 
note alſo refers to ſeveral other inſtances of ſhips condemned on 
this account; N others, The Mary of Wexford in 1707 for 
trading to Spain.'—* The Ringende Jacob in 1747 (a), a Swed- 
i/þ ſhip, went from London to Bourdeaux and took in wine for 


Britiſh ſubjects to be delivered at Guernſey, but with falſe clearances 


at Bourdeaux, 1n order to deceive the enemy. She was con- 
.demned by the Lords of Appeal on the 7th of February 1750, in 
affirmance of the judgment of the Admiralty court.” —* The 
cargo of the Lady Fane (b), a Hamburgh ſhip laden at Malaga 
with wine, was claimed by Engliſh merchants as the produce of 
goods ſent to Spain before the war: but it was condemned by the 
Lords of Appeal, preſent Mr. Baron Clarke.” —* The Deergarden 
of Stockholm (o] was laden with woollen goods ſhipped oſtenſibly at 
Liſbon, the voyage being in fact to Bilboa an enemy's:-port, but on 
Britiſh account; The cargo was condemned on the 15th of 
March 1747. — The TJufrouw Louiſa Margaretha (d), before 
the Lords the 3d of April 1781 (otherwiſe called E/cott's caſe). 
This was a claim by Meſſrs. Z/cott and Read of London for wines 
.&c. ſhipped on board a Dutch ſhip in 1780 at Malaga on their 
account. And it was ſtated that the houſe of E/cott and Read had 
for twenty years before the preceding hoſtilities between Great 
Britain and Spain traded to and from Malaga, where they had an 
eſtabliſhed houſe of trade and where Mr. Eſcott had reſided for 
thirty years till the laſt ten months when he had reſided in Eng- 
land; that a great quantity of wine belonging to the houſe had 
been left at Malaga till a favourable opportunity offered of ſending 
it to London; that the deſtination was to end, and the property 
deſcribed to be for neutral account and riſk in order to avoid the 
enemy's cruizers. The whole was therefore claimed as Briti/h 
property, ſubject to a per centage for commiſſion to their foreign 
correſpondent. But the judgment of the court of Admiralty 
rejecting the claim of Mr. E/cott was affirmed by the Lords, pre- 
ſent Lord Loughborough then Ch. J. of C. B. and Sir J. Eardley 
Wilmot.— The St. Louis, alias E/ Alleſſandro (e), (otherwiſe 
called The New Orleans caſe) before the Lords July 18th, 1781. 
This was a claim of Meſſrs. Morgan and Mather for certain pel- 
tries ſhipped by them on board a veſſel of New Orleans bound to 


(a) Dr. Rob. Rep. 202. 3 (a) Dr. Rob. Rep. 203. 
- (5) Ib. | | (e) Ib. 204. 
(c) Ib. 
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Bourdeaux, 75 5 to merchants there on account of the 
ſhippers. It appeared that Morgan had left England and ſettled in 
Weſt Florida in 1764. That, finding no protection from the 
Britiſh government to thoſe ſettled on the Banks of the Miſiſſibi, 
he had kept a ſhip as a floating ſtorehouſe from 1774, living him- 
ſelf at New Orleans by permiſſion of the Governor on condition 
of not landing any goods in the Spari/þ territories. That in 1779 
ſinding that the American troops were in ſuch force on that river 
as to prevent any Engli/h ſhip from coming up, and that it was 
impoſſible to make any remittances to England but in neutral 
veſſels, he ſhipped the goods in queſtion on board the &. Louis a 
neutral ſhip, being the only veſſel at New Orleans bound for Eu- 
rope. That they were conſigned to merchants at Bourdeaux to be 
there ſold, and the proceeds remitted to Mather in London. And 
that he was obliged to reſort to this mode of remittance that the 
goods might not periſh on his hands. There was alſo a certificate 
from the Britiſh commander in thoſe parts in America, certifying 
that Mr. Morgan a Britiſh ſubject had received permiſſion under a 
capitulation with the enemy to convey himſelf and family to Lon- 
don under a paſſport from the Spaniſb Governor. Nevertheleſs 
the ſhip and property were condemned in the Admiralty court as 
enemy's property or otherwiſe liable to confiſcation ; and this ſen- 
tence was confirmed by the Lords, preſent Lord Loughborough 
Ch. J. of C. B. But ſome of the ſame perſon's property ſent in 
another ſhip from New Orleans conſigned directly for London was 
reſtored.” —* The Compte de Wohronzoff (a) before the Lords on the 


19th of July 1781 (otherwiſe called the 77; 1% caſe). This was a 


claim of Daley and other 7ri/h merchants for the veſſel and certain 
French wines ſhipped at Bourdeaux in May 1780 on their account, 
with oſtenſible papers for Ruſia; in ſupport of which it was 
ſtated that during the whole war the Commiſſioners of Revenue 


and Exciſe in Treland had conſtantly permitted ſuch a trade to be 


carried on from Bourdeaux to Dublin in the ſame manner as be- 
fore hoſtilities by Britiſb ſubjects on their account in Britiſh ſhips. 
That this was done openly, and regular entries made of the ſame, 
and the duties paid. That ſubſequent to hoſtilities an act paſſed 
the Triſp legiſlature laying an additional duty on French wines 
imported from June 1780 to December 1781, which it was con- 
tended was a direct recognition of the legality of this traffic. 
Nevertheleſs the judgment of the court of Admiralty, condemning 


(a) Rob. Rep. 205. 
5 5 the 
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the ſhip and cargo as lawful prize, was affirmed ; preſent Lord 
Bathurſt and Lord Loughborough.” —* The Expedite Van Rotter- 
dam (a), (otherwiſe called the Levant caſe) before the lords 18th 
Fuly 1782. This was a claim by Gregory and Turnbull of London 


for wine ſhipped on board a Dutch ſhip on the 2oth of December 


1780 at Malaga for them, though oſtenſibly for the account and riſk 
of Thomaſze of Amſterdam their agent, Holland being then at peace 
with this country. The claimants relied on an a& of the 20. 
Gee, 3. permitting the product or manufacture of certain places 
within the Levant to be imported into Great Britain or Ireland 
in Britiſh or neutral veſſels from any place whatſoever. But the 
Court of Admiralty, not thinking that the act referred to applied 
to this caſe, condemned the goods, which ſentence was affirmed by 
the lords; preſent lord Camden and lord Aſbburton. —* The Bella 
Guidita (b) (otherwiſe called the Grenada caſe), before the lords 
20th July 1785. After the capture of Grenada by the French 
Mr. Vaughan and other Britz/h merchants ſent a cargo of pro- 
viſions on board a neutral ſhip from /reland to Grenada intend- 
ing to bring back in return plantation produce in payment of 
the debts owing from proprietors of eftates in that iſland to 
Britiſh merchants. This trafic had been carried on between 
the conquered iſlands of Great Britain for ſome time before and 
till the then recent breaking out of hoſtilities with Holland, through 
the medium of Sr. Euſtatia a Dutch colony, under the ſanction of 
Britiſh acts of parliament. And after the Dutch hoſtilities 
an act paſſed, 20 Geo. 3. reciting the capture of Grenada by 
the French, and that it was expedient and juſt to relieve the 
proprietors of eſtates there, and enacting that no goods of the 
growth &c. of the iſland on board neutral veſſels going to 
neutral ports ſhould be liable to condemnation as prize. The 
judgment of the Vice Admiralty court of Barbadoes condemning 
the cargo as French property was affirmed; preſent Lord Camden.” 
The Elnigheid (c), before the Lords 2 1ſt March 1795. There 
corn which was ſhipped on account of Britiſb and Dutch merchants 
on board a Lubeck ſhip from Rotterdam to Nantes before war de- 
clared by France againſt England and Holland, but which from 
accidental circumſtances did not ſail till afterwards, being taken, 
was adjudged good prize by the Court of Admiralty, and after- 
wards on appeal; preſent Sir R. P. Arden maſter of the rolls, and 
Eyre Lord C. J. of C. B.“ —“ The Fortuna, before the Lords 27th 


(e) Reb. Rep. 206. (8) Ib. 207. (0) Ib. 210, 
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1800. of Tune 1795 (a). There a cargo of wines had been ſhipped by 
_ Britiſh merchants carrying on trade at Barcelona on board a 


ag Swediſh veſſel at Barcelona in January 1793 and deſtined for 
015 Calais. She was firſt captured by a Spaniſb frigate in April, and 


and Others; 
in Ertor. releaſed by the Spaniſh court of admiralty ; after which the was 


again captured by one of our cruiſers, It was contended for the 
captors that the cargo was liable to confiſcation, becauſe the ſhip 
ſailed from Spain for Calais ſubſequent to the commencement of 
hoſtilities by France againſt England and Spain, which it was in- 
cumbent on the proprietors to have prevented, or at leaſt to have 
endeavoured to do ſo. The ſentence of condemnation was affirm- 
ed.” »The Freeden (b) was a caſe of the fame deſcription as the 
laſt : but there the Briti/h merchants were permitted to produce evi- 
dence to ſhew that immediately after the breaking out of hoſtilities 
they had uſed their beſt endeavours to prevent being implicated in 
the illegal commerce on their account from Barcelona to Offend ; 
but failing in this the cargo was condemned in the Court of Ad- 
miralty, which ſentence on appeal was affirmed; preſent the 
Maſter of the rolls. —“ The William (c), before the Lords De- 
cember 1 gth 1795. Prior to the war between France and Great 
Britain the claimants who were Britiſh ſubjects in Grenada were 
creditors of certain French merchants in Guadaloupe, and after the 
war broke out the agent of the claimants in Gaudaloupe received 
the cargo of ſugars in queſtion in payment of that debt, and 
ſhipped them on their account. The ſentence of the vice admiralty 
court of St. Chriſtopher condemning the ſhip and cargo was affirm- 
ed ; preſent the Maſter of the rolls.” Upon the authority of this 
long train of decifions the judgment in the principal caſe of the 
Hoop (d) proceeded. There Mr. Malcom of Glaſgow and other 
Scotch merchants had traded to Holland for articles neceflary for 
the agriculture and manufactures of that part of the country, for 
which they had ſeveral times before applied for and obtained the 
King's licenſe ; but after the paſſing of certain acts of parlia- 
ment having upon application to the commuillxoners of the cuſtoms at 
Glaſeow being informed (erroneouſly as it afterwards appeared,) 
that ſuch licenſes were no longer neceſſary, they had omitted to 
obtain one on that occaſion, in conſequence of which the cargo 
being taken was condemned as prize, on the general ground that 
all trading with an enemy without the King's licenſe was illegal 


(a) Rob. Rep, 212. (5) Ib. 21 3. (e) Ib. 214. (4) Ib. 196. 


and 
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and cauſe of confiſcation. Theſe caſes alſo ſhew that there is no 1800, 
diſtinction between trading with an enemy and with an enemy's ' p 
country: nor is ſuch a diſtinction warranted in principle; for i 


all perſons inhabiting an enemy's country are preſumed to be 2 
enemies. Aid is equally given to the enemy by ſuch trading, — 
whether the goods be furniſhed immediately by an enemy or neu- 

tral merchant; and the danger of traitorous correſpondence 

is the ſame. | 

Dr. Swabey, contra, ad mitted that, ſo far as the queſtion of prize 

affected the deciſion of this caſe, the principles advanced and au- 

thorities cited on the part of the plaintiff in error by the King's 

advocate could not be diſputed. But how far that concluded the 

queſtion as to the legality of the inſurance at common law, or 

whether the obtaining of a licenſe from the crown prior to the 

capture would make any difference, he begged leave to refer tg 


the arguments of the. common lawyers on behalf of the defertdants 


in error. : 
Curia adv. volt. 


Lord KENYON Ch. J. now faid that the Court had very fully eon- 
ſidered the queſtion immediately after the very learned argument 
which had beed made by the King's advocate in the laſt Term. 
That the reaforis which he had urged and the authorities he had 
cited were ſo many fo uniform and fo concluſive to ſhew that 2 
Britiſh ſabje&'s trading with an enemy was illegal, that the queſtion 
might be conſidered as finally at reſt. That thoſe authorities, it 
was true, were moſtly drawn from the decifions of the Admiralty 
Courts: and that after all the diligence which had been uſed there 
was only one direct authority on the ſubject to be found in the 
common law books, and that one was to the ſame effect. But that the 
circumſtance of there being that ſingle cafe only was ſtrong to ſhew 
that the point had not been fince diſputed, and that it might now be 
taken for granted that it was a principle of the common law that frad- 
ing with an enemy without the King's licenfe was illegal in Britiſh 
ſubjects. That it was therefore needleſs in this caſe to delay giving 

judgment for the ſake of pronouncing the opinion of the Court in 
more formal terms ; more eſpecially as they could do little more 
than recapitulate the judgment with the long train of Aua, 
already to be found in the eleareſt terms ia the printed report 
of the cafe of the Hoop, publiſhed by Dr. Robinſon, That 
che confequence was that the judgment of the Court of Common 
Pleas muſt be reverſed. 

Per Curiam,. 

Von. VIII. | 7 E 


Judgment reverſed. 
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If a ſhip be 


inſuted “ aft 


and from 4. 
to B,,” and 
there be any 
iliegality in 
the traflic 
during her 
ſtay at A., 
the affored 
cannot re- 
cover on the 
policy for a 
loſs happen- 
ing between 
A, and B. 


Goods may 
be infured, 
though pur- 
chaſed with 
the proceeds 
of a former 
illegal cargo. 


An inſurance 
on a ſhip for 
a particular 
voyage is 

Ms i though 
the may have 
done ſome 
act in a for- 
mer voyage 
for which ſhe 
was liable to 
ſeizure. 


A warranty 
of neutrality 
in a policy 
of aſſurance 
is not falſi- 
fied by a ſen- 
rence of a 
foreign court 


_of Admiralty 


condemning 
a ſhip for na- 
vigating con- 
trary to the 
ordinances of 
that belhge- 
rent ſtate to 
which the 
neutral coun- 
try had not 
aflented, 


CASES IN EASTER TERM (' 


BIRD and Others Aa APPLETON, 


HE firſt count in the declaration was on a policy of aſſurance 
on goods on board the Confederacy“ an American ſhip, 
« at and from Canton in China to Hamburgh or Copenhagen, with 
liberty to touch ſtay and trade at all ports and places whatſoever, 
particularly a port in the channel,“ effected by the plaintiffs for 
the benefit and on the account of LZeffingwell and another. The 
ſecond count was on a policy on the ſhip Confederacy “ at and from 
Canton,” &c. as in the firſt count. It was ſtated that the ſhip ſailed 
from Canton having the goods on board, and that ſhe was taken as 
prize in the courſe of her voyage before her arrival at Hamburgh 
or Coßenbagen. The Defendant pleaded the general iſſue, and 
on the trial before Lord Kenyon a ſpecial verdict was found. 

In the ſpecial verdict it was ſtated that the plaintiffs cauſed to be 
effected the two policies of aſſurance mentioned in the declaration 


for Leffingwell and another. That the ſhip © Confederacy” was 


an American built ſhip, the property of American ſubjects by 
whom ſhe was ſold in 1795 in the port of London to Leffingwell 
and another, alſo Americans. That the ſhip was afterwards loaded 
in and cleared out and failed from London for Madeira, from 
whence ſhe proceeded to the Ile of Bourbon and thence to Mauri- 
tius, at which places the greateſt part of the cargo was diſpoſed of; 
that from Mauritius ſhe proceeded to Bombay, where the arrived 
in June 1796; that during all this time ſhe was commanded by 
S. Jenchs a citizen of the United States of America, © and was 
furniſhed with and had on board a proper paſſport duly made out 
and granted according to the form annexed to the treaty of com- 
merce” between France and the United States of America. That 
during the time the ſhip was at Bombay the remainder of the cargo 
was landed and diſpoſed of, and the captain obtained from the 
governor in council a licenſe to load on board the Confederacy a 
cargo of cotton and to proceed with the ſame for ſale from thence 
to Canton in China. That having taken on board ſuch a cargo 

the captain ſailed in the ſhip for Canton, and in his paſlage thither 
touched at the iſland of Puloopinang, where he took on board a 
quantity of tin for ballaſt of the value of 3500/., and arrived at 
Canton in October 1796, where her cargo was ſold and diſpoſed of, 
and the goods mentioned in the firſt count in the declaration (the 


7 property 
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property of Lefingzwell and another) were at Canton loaded and 
put on board to be carried from thence to Hamburgh. That the 
proceeds of the cargo from Bombay to China were employed. in the 
purchaſe of part of the cargo from China to Europe. That the 
voyage from London to Canton and the voyage from Canton to 
Europe were two voyages. That the ſhip ſailed from Cantor 
towards Hemburgh with the goods on board in January 1797, 
and whilſt ſhe was on her voyage was captured by a French ſhip 
of war and carried into Nantz; where proceedings being inſtituted 
before the tribunal for determining queſtions of prize the ſhip and 
cargo were condemned as prize. [The ſentence of condemnation 
was ſet forth at length in the ſpecial verdict; but it is omitted 
here becauſe this Court conſidered that the condemnation pro- 
ceeded entirely on the ground that the ſhip had violated ſome of 
the French ordinances.] It then ſtated that in the treaty between 
this country and America, referred to in the ſtat. 37 Geo. 3. c. 97. 
the following article is contained; © His Majeſty conſents that the 
veſſels belonging to the citizens of the United States of America 
ſhall be admitted and hoſpitably received in all the ſea ports and 
harbours of the Briti/ territories in the Eaft Indies; and that the 
citizens of the ſaid United States may freely carry on a trade 
between the ſaid territories and the ſaid United States in all articles 
of which the importation or exportation reſpeCtively to or from 
the ſaid territories ſhall not be entirely prohibited ; provided only 
that it ſhall not be lawful for them in any time of war between the 
Britiſh Government and any other power or ſtate whatever to 
export from the ſaid territories without the ſpecial permiſſion of 
the Britiſh Government there any military or naval ſtores or rice. 
The citizens of the United States ſhall pay for their veſſels when 
admitted into the ſaid ports no other or higher tonnage duty than 
ſhall be payable on Britiſb veſſels when admitted into. the ports of 
the United States; and they ſhall pay no other or higher duties or 
charges on the importation or exportation of the cargoes of the ſaid 
veſſels than ſhall be payable on the ſame articles when imported or 
exported in* Britiſh veſſels: but it is expreſsly agreed that he 
veſſels of the U. nited States ſhall not carry any of the articles exported 
by them from the ſaid Britiſh territories to any port or place, except 
to ſome port or place in America where the ſame ſhall be unladen, and 
ſuch regulations ſhall be adopted by both parties as ſhall from time 
to time be found neceſſary to enforce the due and faithful obſerv- 


ance of this ſtipulation, It is alſo underſtood that the permiſſion, 
granted 
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granted by this article is not to extend to allow the veſſels of the 
United States to carry on any part of the coaſting trade of the Britiſb 
tertitories, but veſſels going with their original cargoes or part thereof 
from one port of diſcharge to another are not to be conſidered ag 
carrying on the coaſting trade; neither is this article to be conſtrued 
to allow the citizens of the ſaid ſtates to ſettle or reſide within the 
ſaid territories, or to go into the interior parts thereof withotit the 
permiſſion of the Briti/5 Government eſtabliſhed there. And if 
any tranſgreſſion ſhall be attempted againſt the regulations of the 
the Britiſh Government in this reſpect, the obfervance of the ſame 
hall and may be enforced againſt the citizens of America in the 
fame manner as againſt Britiſh ſubjects or others tranſgreſſing the 
fame rule. And the citizens of the United States whenever they 
arrive in any port or harbour in the ſaid territories, or if they 
ſhould be permitted in manner aforeſaid to go to any other place 
therein, ſhall always be ſubject to the laws government and juriſ- 
diction of whatever nature eſtabliſned in ſuch harbour port or 
place according as the ſame may be. The citizens of the United 
States may alſo touch for refreſhment at the iſland of &. Helena, 
but ſubject in all reſpects to ſuch regulations as the Brit; Govern- 
ment may from time to time eſtabliſh there.” The verdict con- 
cluded with praying the advice of the Court, aſſeſſing the damages 
ſeparately on the two counts, in caſe the Court ſhould be of opinion 
that the plaintiffs were entitled to recover upon either of them. 
This caſe had been before the Court ſeveral times before on a 
motion for a new trial and afterwards on a ſpecial verdict: after 
the former ſpecial verdict had been argued a venire de novo was 
awarded, becauſe damages were given generally on both the 
counts in the declaration, and the Court intimated an opinion that 
though the plaintiffs might recover on one count they were not 
entitled to recover on the other. Accordingly the caſe went to 
another jury, when the preſent verdict was found, differing from 
the former in ſeveral particulars, but principally in theſe, that in 
this verdict the damages were ſeparately aſſeſſed on the different 
counts, and it was now ſtated that the voyage from London to 
| Cantor and that from Canton to Europe were two diſtinct voyages. 
This verdict was now es by Ze for the ** and Adam 
for the defendant... . 
be fecond county: on [the ties 6 on the ſhip, Was tow es 
_  doned by the plaintiffs counſel, on this ground, that as the policy 
on the ſhip attached at and from Canton,” including the period 
c 901 
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- of time when the cotton taken in at Bombay (an illegal cargo, 
being in contravention of the treaty between this country and 
America,) was ſtill on board, and as the immediate voyage and 
adventure inſured could not be divided into parts, the whole muſt 
be deemed an illegal adventure. 


But on the firſt policy, that reſpecting the goods, ſeveral queſ- 


tions were made. It was objected on the part of the defendant 


that the plaintiffs could not recover on this count; 1ſt, Becauſe the 
goods inſured were purchaſed with the proceeds of an illegal cargo, 
that procured at Bombay, (it being admitted that the governor's 
licenſe to purchaſe it was illegal,) and that ſuch an adventure was 
contaminated by ſuch antecedent illegal traffic. 2dly, Becauſe the 
voyage from Bombay to Canton was only a part of a larger voyage, 
out and home from London to Canton and from Canton to Europe; 
and that as the ſhip in the courſe of the voyage traded at Bombay, 
contrary to the treaty between this country and The United States 
of America by not returning directly (a] from Bombay to America, 
the whole voyage was illegal. 
for a violation of the navigation act in a prior part of the 
voyage, from Bombay to Canton, and conſequently that the goods 
' inſured were not put on board a proper ſhip, ſuch an one as the 


aſſured impliedly undertook to provide; and that the right of 


ſeizure continued at leaſt during the time that the ſhip was on the 
high ſeas and until her return home. gthly, Becauſe the ſentence 
of condemnation by the tribunal at Nantsz negatived the ſhip being 


an American. | 
On the part of the plaintiffs it was anſwered, 1ſt, that it was 


perfectly immaterial in this caſe to conſider how the funds were 
acquired with which the cargo inſured was purchaſed; it being 
ſufficient for the purpoſe of this queſtion that the cargo when 
bought was meant to be conveyed in the courſe of a legal voyage. 
adly, That the fact, on which this objection was founded, was 
negatived by the verdict, where it was expreſsly ſtated that theſe 
were two diſtin voyages; and conſequently that the homeward 
voyage from Canton to Europe could not be affected by any ille- 


gality in the voyage outwards. zZdly, That the circumſtance of 


the ſhip having been liable to ſeizure for an act done before the 
commencement of the voyage inkured could not affect this policy; 
for that the ſhip could only be ſeized flagrante delicto, during the 
ſame voyage, otherwiſe ſhe could never afterwards be legally in- 


(a) Vid, Viſſen v. Marryat, ante, 31. 


vor. VIII. 7 F 


3dly, Becauſe the ſhip was ſeizable 


ſured ; 
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ſured ; and that the ſeizure of the ſhip for an antecedent cauſe of 
forfeiture was not within the ſcope of the indemnity of the under- 
writers, as they are only liable for riſks incurred during the voyage 
inſured. Lockyer v. Ofley; ante, 1 vol. 252. Athly, That it ap- 
peared by the concluding part of the ſentence that the ſhip and 
cargo were condemned for having violated ſome of the French ordi- 
nances which were not obligatory on the Americans, and conſequently 
that this ſentence did not negative the ſhip being an American. 


Pollard v. Bell, ante, 434. 
Lord KENYON C. J. Although this caſe has only been ar- 


gued once on this ſpecial verdict, yet as the queſtion has been fo 
frequently canvaſſed of late, we have had an opportunity of con- 
ſidering it; and as the parties may expect not to be kept longer in 
ſuſpence, we will diſpoſe of the caſe now. It is now admitted by 
the counſel for the plaintiffs, and very properly ſo, that the policy 
on the ſhip muſt be abandoned, becauſe during part of the time 
that the parties intended that the policy ſhould attach, namely, 


while the ſhip was at Canton, there was ſomething illegal in the 
Therefore we are now delivered from all conſidera- 


tranſaction. 


tion reſpecting that part of the caſe. 
With regard to the other part of the plaintiſſs“ claim on the 


policy on the goods, the arguments urged by the defendant's 
counſel have not convinced me that this contract is illegal, be- 
cauſe the goods inſured were procured with the proceeds of a2 
former illegal cargo. If this objection were well founded, it would 
go to an alarming extent; in deciding on a claim made on 
a policy of inſurance, it would be neceſſary to examine and ſcruti- 
nize the paſt conduct of the aſſured in order to ſee whether or not 
by their former tranſactions in life they had illegally acquired the 
funds with which the particular goods inſured were purchaſed. . 
But we cannot enter into conſiderations of that kind; we muſt 
confine ourſelves to the immediate tranſaction before us. And 
whatever my former opinion may have been on the facts of this 
caſe, the jury have relieved us from one conſideration, by finding 
expreſsly as a fact that theſe were not two connected parts of one 
voyage, . but that the voyage homewards from Canton was a ſepa- 
rate and diſtin voyage from that to Canton; the homeward 
voyage therefore cannot be affected by the former outward voyage. 
The caſe of Pollard v. Bell, that has been alluded to in the ar- 
gument, was decided by us after great conſideration; and though 
that caſe could not be reconſidered by a court of error as the facts 


did not appear on the record, fortunately for. ourſelves as well as 
| for 
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* for the parties here there is a mode by which our judgment in 
this caſe, if erroneous, may be corrected, and the defendant if he 
be diſſatisfied with the grounds of our deciſion in Pollard v. Bell 
will have an opportunity of canvaſſing that deciſion by bringing a 
writ of error in this caſe. But after the greateſt attention that 1 
have been able to beſtow on the ſubject, I adhere to the opinion 
that we gave in that caſe; and that deciſion is directly in point 
to the preſent caſe. It was there eſtabliſhed as a propoſition, that 
the judgments of the Courts of Admiralty are to proceed on the 

known jus gentium or on the treaties between particular ſtates; that 
ſuch treaties do not alter the jus gentium with reſpect to the reſt of 
the world, but as between thoſe particular ſtates they are conſider- 
ed as engrafted on the jus gentium; and that one ſtate has no 
authority by any ordinance of its own to vary the general law of 
nations as to other ſtates. Then what is the ground on which this ſen- 
tence of condemnation proceeded ; unqueſtionably a violation of 
the French ordinances only. At firſt J was ſtruck with one of 
the conſiderations mentioned in the ſentence, reſpecting the paſſport; 
« Conſidering that ſo far from derogating from this general regula- 

-tion for all nations in favor of the Anglo Americans by the treaty of 

the 6th of February 1778 this treaty implicitly ſubjects them to it 

by the 25th and 27th articles, which oblige them to conform to 
the model of the paſſport annexed to the treaty.” But that was 
conformed to; for it is expreſsly found by the ſpecial verdict that 

„ the ſhip was furniſhed with and had on board a proper 
paſſport duly made out and granted according to the form annexed 

to the treaty of commerce between France and The United States 

of America.” And after attentively conſidering the whole of the 
ſentence of condemnation, it appears to me beyond all controverſy 
that the ground on which it proceeded is that which is mentioned 
in the concluding part of the ſentence; * The tribunal, in confor- 
mity to the above mentioned laws (a) and regulations, and parti- 
cularly of the decree of the executive directory of the 12th Vents/c 


5th year, adjudges and declares the validity of the prize of the 


foreign ſhip, : The Confederacy, Captain Scot! Fencks, captured 
by the privateer Duguai Trouin, captain Dutache, as allo of 


all her appurtenances and dependencies tackle apparel and utenſils; 
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adjudges and declares likewiſe the validity of the prize of all the 


goods and effects eompoling the ding or cargo of the ſaid 


() Which by a reference to a farmer 39. Brumaire, 4th year; and 26 July 1778. 


part of the ſentence appear to be thoſe- of | 
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fupercargo Pierpont being regular r in their liſt of crew and their dh. 
patches. ” Now that is neither required by the law of natiens or 
by the treaty between France and the United States of America; 
and it is found by the verdict that all the requiſites of that treaty 
were complied with. The foreign court thought that they had a 
right to impoſe ſomething on an independent tation beyond what 
1s. required by the law of nations or by the (reaty entered into by 
that independent nation : but that certainly is not obligatory on 
ſuch nation. Therefore, in conformity with the deciſion in tlie 
caſe of Pollard v. Bell [ think 1 am bound to conclude that the 
plaintiffs are entitled to recover on the policy of itiſurance on the 
cargo ; and that on the other count, on the policy on n ſhip, the 
judgment muſt be for the defendant. | bee 

SBoOsE J. The plaintiffs have now given up their claim on 
the policy reſpecting the ſhip. And the defendant has attempted 
to impeach the policy on the cargo, firſt, on the ground that the 
goods inſured were purchaſed with the proceeds of a former illicit 
cargo; and, ſecondly, on the ground that the foreign ſentence is 
"concluſive as to the fact that this was not an Americas ſhip. 
With regard to the firſt point ; arguments ab inconvenienti are 
alone ſufficient to determine it. If we were to decide that ſuch a 
cargo could not be inſured, it would be difficult to ſay to What 
conſequences it would lead; the principle of that deciſion would 
equally extend to the ſecond, nay to the hundredth, cargo pur- 
chaſed afterwards, and to the ſhip itſelf, ſo that ſuch a ſhip never 
could 2fterwards become the ſubje& of a legal inſurance even in 
the hands of ſubſequent purchaſers. I know of no prineiple ef law 
to warrant ſuch a doctrine; and I think that we ought not to 
eſtabliſh ſo inconvenient and abſurd a rule. Then it remains to be 
conſidered whether or not the caſe of Pollard v. Bell were pro- 
perly decided, and if it were, whether it ought not to goverm the 
preſent caſe. I have heard no arguments to induce me to think 
that we judged erroneouſly in determining that caſe, and it appears 
to me to be a direct authority for the preſent. T hough the foreign 
| ſentence is drawn in an inaccurate and rather à confuſed manner, 
I think that the condemnation proceeded ſolely on the ground that 
the ſhip in queſtion had violated ſome of the French r Ad 


ticular treaties that ſubſiſted between We and Altericd.* There- 


fore, without repeating the reaſons given 1a the caſe of Pollard v. 
3 | Bell, 


5. 
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Ball, I think that the deciſion muſt govern us in determining this 
caſe. . 
LAWRENCE J. It has been contended on the part of the de- 
fendant that the plaintiffs cannot recover on the policy on the 
goods, which are the ſubject of this infurance, becauſe they were 
bought with the proceeds of an illegal cargo, and becauſe the ſhip 
on board which the goods in queſtion were put having violated the 
treaty by trading from Bombay to Canton was liable to be ſeized, 
and further becauſe the ground of the ſentence of condemnation 
was not for having violated any of the French ordinances merely 
but for an infraction of the treaty between France and America 


the propriety of which ſentence we cannot examine. With 


regard to the firſt of theſe objections; in ſuch a caſe as the 
preſent we cannot inquire into the means by which the merchant 
gains the money that 1s afterwards laid out in the purchaſe of 
goods; if the money were obtained by robbery on the highway 
and inveſted in the, purchale of a cargo, I do not know why that 
cargo may not be legally inſured. la order to render the in- 
ſurance illegal, the illegality ſhould exiſt during the courſe of the 


voyage inſured. Nor do I think that the next objection, that the 


plaintiffs cannot recover becauſe the ſhip was liable to ſeizure, is well 
founded. Here the illegality commenced by the captain taking 
on board a cargo at Bombay in order to carry it to Canton for fale. 
But the doctrine relied upon by the defendant is perfectly new, 
that the aſſured cannot recover on the policy againſt the under- 
writers becauſe the ſhip in a prior voyage had been guilty of ſome 
tranſgreſſion for which ſhe was liable to be ſeized. That is not a 
riſk within the policy ; if the ſhip had been ſeized for this cauſe 
during the voyage inſured the underwriters would not have been 
liable; they are only liable for riſks in the courſe of the voyage 
inſured. Then the only remaining queſtion is, whether or not it 
were decided by the foreign ſentence that the ſhip was not an 
American. It was determined in the caſe of Pollard v. Bell that a 
ſentence of condemnation for violating the ordinances of one 
nation, not adopted by the treaty between that nation and the 
country of which the owner of the property inſured is a ſubject, 


will not prevent the aſſured recovering on the policy on the ground 


that ſuch ſentence negatives the warranty of neutrality. But the 
attempt on the part of the defendant here is not ſo much to diſpute 
the authority of that caſe as its application to the caſe before us. 
However | am of opinion that on the whole we muſt conſider that 
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the en of this ſentence of condemnation. was the vieldtion 


of French ordinances only, and conſequently that the caſe of 
Pollard v. Bell is a direct authority for the preſent. | 
LE BLANC J. It is inſiſted that the plaintiffs are not entitled to 
recover for the goods inſured, ſirſt, on the ground that the home- 
ward cargo from Canton to Europe was in part purchaſed with the 
proceeds of the goods ſold at Canton, and ſecondly, on the ground 
that the ſhip was liable to ſeizure on her homeward bound voyage 
becauſe ſhe had before been trading illegally, But I cannot afſent 
to the doctrine, that we muſt inquire how the money was pro- 
cured with which the cargo inſured was purchaſed, in order to ſee 
whether or not the underwriters be liable on their contract of in- 


ſurance. According to that doctrine, it would be neceſſary to 
trace the money through the various channels in which it may 
have paſſed before it got into the pocket of the merchant before we 
could decide whether or not a ſubſequent contract of inſurance on 
goods purchaſed with ſuch money were legal. But ſuch a pro- 
poſition cannot be ſupported in a court of law. With regard to 
the other ground of defence; I do not think that the right of the 


aſſured to recover on this policy is impeached becauſe the ſhip in 


part of another voyage, which is found by the ſpecial verdict to 
be a diſtinct voyage from the one in queſtion, was engaged in 
an illegal traffic. If the ſhip had been ſeized in the courſe of the 
former illegal voyage, the underwriters might then have ſaid that 
they had not indemnified the owners againſt ſuch a riſk :. but no 
ſuch illegality did exiſt during any part of this voyage. Then 
it only remains to be conſidered whether or not the warranty that 


the ſhip was an American is negatived by the ſentence of- con- 


1 


demnation. We muſt look to the concluding part of this ſentence 
to ſee the grounds on which the foreign court profeſſed to decide. 
If that determination had been founded either on the law of 
nations or on the treaty ſubſiſting between France and America, 
we could not have inquired whether or not that Court had formed 
a right deciſion. But if we ſee that that Court condemned the 
ſhip and cargo neither on the law of nations or on the treaty 
between America and France, then we are bound to declare that 
ſuch a ſentence is not concluſive on the parties to this action: it 
does not affect the queſtion reſpecting the warranty of neutrality. 
And I think that the ſentence is founded ſimply on an infringe- 
ment of the French ordinances which are particularly pointed out 

in the ſentence, and not on any breach of the law of nations or of 

1 | | the 


of 
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the treaty between France and America. For theſe reaſons there- 


fore I concur in'the opinion given by the reſt of the Court that the 


plaintiffs are entitled to recover on the policy on the goods, 


Judgment for the plaintiffs on the firſt count, 


Per Curiam, 
A and for the defendant on the ſecond. 


E. P. BaneiiL Junior againſt Leicu and Jrrrray, 


df Lp was an action upon promiſes. The declaration tated that 

divers differences and diſputes having ariſen between E. P. Ban- 
Jill ſenior (the plaintiff's father) and Geaves, who tranſacted buſineſs 
in Newfoundland under the firm of Geaves and Company, as com- 
miſſion agents for the defendants, and the defendants, relative to the 
adjuſtment of their accounts, by indenture dated the 8ᷓth of April 
1797 E. P. Banjill ſenior and Geaves aſſigned to the plaintiff 
all debts due to the eſtate of Geaves and Co. upon the ſeveral 
truſts therein mentioned, and appointed the plaintiff their attorney 
for receiving and compounding for thoſe debts ; that on the 19th 
of June 1799 it was agreed between the plaintiff and the de- 
fendants that the matters in difference then ſubliſting between E. P. 
Banfill ſenior and Geaves and the defendants ſhould be ſubmitted 
to the award of Newman and Ongier, and that the plaintiif © for 
and on behalf and as the attorney of E. P. Banfill ſenior and 
Geaves on his part” and the defendants on their parts would per- 
form the award, ſo as it were made on or before the iſt of Au 
then next; © and that all the porter belonging to the defendants 
which was left unaccounted for in Newfoundland by Geaves and Co. 
ſhould be taken and paid for by them or allowed to be ſet off in 
account againſt Geaves and Co. at the prime coſt” &c. The de- 
claration then ſtated mutual promiſes by the plaintiff and the 
defendants to perform the award; that on the firſt of Auguſt 1799 
the arbitrators made their award in writing © concerning the mat- 
ter ſubmitted to them as aforeſaid,“ and awarded that there was 
then due from the defendants to the plaintiff © as the attorney or 
aſſignee of E. P. Banfill ſenior and Geaves as aforeſaid 8311. 
194. '6d.”, and that the defendants ſhould pay that ſum to the 
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A. and B. ir. 
1797 aſſigned 
to the plain- 
tiff all debts 
due to them, 
and gave 
him a power 
of attorney 


to receive 


and com- 
pound for 
the ſame, 
under which 
the plaintiff 
in 1799 ſub- 
mitted to 
arbitration 
the matters 
in difference 
then ſubſiſt- 
ing between 
his principals 
and the de- 
fendants, 
and the 
plaintiff and 
defendants 
promiſed to 
each other to 
perform the 
award, The 
arbitrators 
hevirg 
awarded a 
ſum to be 
paid to the 
plaintiff as 
ſuch attor- 
ney, he may 
maintain an 
action for it 
in his owun 
name, The 
Court will 
not preſume 
that the mat- 
ters in Gif- 
rerence ſub- 
mitted to ar- 
bitration 


aroſe ſubſe- 


quent to the indenture of aſſiꝑ a ment and power of attorney from the principals to the plaintiff: but ſuch 


matter may be pleaded by way of defence to the action. 


It is not neceſſary for the plaintiff in ſetting 


forth the aſſignment to him from bis principals (by virtue of which he was authorized to ſubmit their 


demands to arbitration) to make a profert of the ſame in his declaration. 


plaintiff 
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plamtiff in full diſcharge of all debts and ſums of money due 
from the defendants to E. P. Banfill ſenior and Graves on any 
account whatever;” which ſum the arbitrators directed ſhould be 
paid by the plaintiff's drawing a bill of exchange on the defendants 
for it's amount payable two months after date; it then lated that 
the plaintiff accordingly drew ſuch a bill, but that the defendants 


refuſed to accept it. 

To this declaration the defendants demurred, and aſſigned for 
cauſes of demurrer that the plaintiff had not made any profert 
of the indenture mentioned in the declaration; that it did not 
appear that the matters in difference referred to arbitration related 


to or were connected with any debts affigned by that deed ; or that 


the plaintiff had any concern or intereſt in the ſaid matters in dif- 
ference, or had any authority to agree that they ſhould be referred 
or to bind E. P. Banfill ſenior and Geaves by a ſubmiſſion 
thereof; that the ſuppoſed cauſes of action being choſes in action 
could not be aſſigned to the plaintiff ſo as to enable him to fup- 


port the action in his own name; and that as it appeared by the 


declaration that the plaintiff did not enter into the ſubmiſſion on his 


own account and did not bind himſelf in his own right to under- 
take for the performance of the ſaid award by E. P. Banfill ſenior 
and Geaves, there was no adequate conſideration for ſupporting 


the promiſes in the declaration. 

Migley and Giles (a) in ſupport of the demurrer. 1ſt, There 
ſhould have been a profert of the indenture of the 8th of April 
1787 mentioned in the declaration; which is neceſſary where the 
party pleading derives a title or intereſt under the deed (5), though 
where it is only pleaded by way of inducement it is otherwiſe. 
Here the power of attorney by which Banfill ſenior and Geaves 
aſſigned all debts due to them to the plaintiff is the very foun- 
dation of the plaintiff's title to recover. 2dly, Suppoſing the 
plaintiff to have no other claim than as attorney to thoſe perſons, 
the reference to arbitration under ſuch an authority ſhould have 
been in the names of his principals, and the action ſhould have 
been brought in their names and not in his own. Combe's caſe, 
9 Co. 76. Brown v. Meverell, Bendl. 107. Dy. 216. b. D' Abridg- 
court v. Aſhley, Moor 818, The debts of the principals, being 
choſes in action, could not be aſſigned to the plaintiff ſo as to 
enable him to ſue for them in his own name and right. So a 


(a) The defendants appeared by different | each was heard by counſel, 
attornies and ſeverally demurred ; therefore (6) Dr. Leyfield"scale, 10 Co. 92. 
*8 ſub- 
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mutuality in this caſe; : for though the defendants: are- ordered, to 
pay the ſum of 1 money to the plaintiff i in diſcharge of their debt to 
Banjill, the father and Geaves, yet the defendants have no remedy. - 
againſt them upon this tad: they not being parties to it. Bacon v. 
Dubany, Salk. 70. 3dly, the indenture of aſſignment to the 
plaintiff of the debts owing to his principals is dated the Sth. of 
April 1797, and the reference to arbitration was not until the 19th 
of June 1799, and is of matters in difference then ſubſiſting be- 
tween the principals and the defendants; now non conſtat that 
the matters in difference ther ſubfiſting | exiſted in Abril 1797, 
and if not, the plaintiff had no authority to bind his principals. 
Even if any part of the ſum awarded were for a debt ariſing ſubſe- 
quent to April 1797, the award being of one entire ſum is void 
for the whole and cannot be apportioned. 4thly, the aſſignment to 
the plaintiff is ooly of money que to the principals, and the ſub- 
miſſion to the award includes the account for porter belonging to 
the defendants, which | is an exceſs of authority that vitiates the 
whole award, inaſmuch as it does not appear bow much was allowed 
on that account, and tlie ſum awarded cannot be apportioned. 
Parke contra was ſtopped by the Court. Sant 
Lord KEnyoN Ch. J. There is no doubt on which ſide of 
this caſe the juſtice lies; and J am glad to find that there i is no 
foundation for either of the objections taken by the defendants. 
With regard to the firſt; it is not univerſally true that a profert 
muſt be made when the party pleading a deed derives title under 
it. It; is not neceſſary where a conveyance, to uſes (a) or a feoff- 
ment is pleaded; I only mention theſe two inſtances to ſhew that 
it is not an univerſal rule; others might be produced. But it 
never is neceſſary to make a ee of a deed which is pleaded only 
by way of inducement; ; and the decd in queſtion is only induce- 
ment to the action. As little foundation is there for tlie laſt ob- 


Jection, reſpecting the porter the porter was not a ſubjed of this | 


reference, but it was to be taken by Geaves and Co. at the time. 
As to the principal queſtion; I admit chat it mult appear that the 
arbitrators only adjudged thoſe, matters, that were ſubmitted to 
their adjudication. It is ſuppoſed however that theſe arbitrators 


© aftcd upon matters beyond their authority, becauſe the aſſ gnment 


(a) Vid, Cirth.* 316. Ny. 27708. ro. 377. Cro. Car. 441. 2 Rel. Ay 31. 
| * 217. Ney. 13575145. Sir. *. Jon, j and 1 Pex. 393+ 4 4. TY. 
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rabgiſſiqn to an award | by. an aftortiey' for another will only bind. 
the atwrner himſelf but not his Principal. There is therefore no — 


\ 


57 


1800 


BAN RHI 


\ 


— 


574 


1800. 


— rm  mngd 


BAaNneFiLlL 


againſt 
Le1icn. 


whom the porter belonged ; it belonged to the defendants and not 


CASES IN EASTER TERM 


and power to refer took place in 1797, and the reference was not 
until the year 1799 of matters then ſubſiſting: but it appears 
that the plaintiff for and on the behalf and as the attorney of 


Banjill and Geaves agreed to the reference, therefore we muſt 
look back to the time when he was appointed ſuch attorney, 


and that was in 1797; fo that it does not appear to me that 


the award is bad upon that ground. And upon the whole I 


ſee no reaſon why the juſtice of the caſe, which is with the 


plaintiff, ſhould not take place. 
GROSE J. On the principal queſtion, it is ſufficient to ob- 


ſerve that the arbitrators awarded that a certain ſum was due 
from the defendants to the plaintiff as the attorney or aſſignee of 


Banfill and Geaves ; therefore it appears on the award itſelf that 


the arbitrators only took into their conſideration the differences 
ſubſiſting in the year 1797 when the aſſignment was made. 
LAWRENCE J. Several objections have been taken on the part 
of the defendants. Firſt, it is ſaid that the plaintiff ſhould have made 
a profert of the deed of aſſignment in April 1797. But it is clear 
that no profert need be made of a deed that is only inducement to 
the action. If the deed pleaded be only in the inducement to 
the action or bar, it need not be ſhewn to the Court; as in a ſuit 
in the Exchequer by the King's Farmer, he need not ſhew the deed 
whereby he is farmer; for it is collateral to the action.“ Com. 
Dig. Pleader. O 15. cit. 6 Co. 38. b. © So in an action on the 
ſtatute 2 Eds. G. c. 13. if the plaintiff declare that the King grant- 
ed titles by letters patent to A. for life, who leaſed to the plaintiff 
for years, he need not ſhew to the Court the letters patent, which 
are only conveyance to the action. « 75. cit. 2. Cro. Jac. 70. 
Then it was objected that the plaintiff, acting only as the attorney 
of Banfill and Geaves, could not refer theſe matters in the mode in 
which he has referred them: but it muſt be remembered that in 
this caſe the whole equitable intereſt was aſſigned to. the attorney, 
and he having ſuch intereſt agreed to refer the whole to arbitration; 
therefore this is not like the caſe where a perſon is acting merely 
in the character of attorney for another, and the caſes cited for 
this purpoſe are not applicable to the preſent caſe, To be ſure 
when a choſe in action is aſſigned, the aſſignee muſt ſue in the 
name of the aſſignor: but in this caſe the plaintiff is ſuing: for 


- himſelf. The objeQion reſpecting the porter is not founded in 


fact: the ſuppoſed difficulty has ariſen from not conſidering to 
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to Banjill and Geaves; It could not paſs by the aſſignment to the 
plaintiff, nor was it the ſubject of the reference; but it was to be 
taken by Geaves and Co. as part of the agreement to refer, and at the 
time of referring, the other matters in difference. With re- 
gard to the other objection; the queſtion is whether or not we 
muſt take it that the arbitrators have decided on matters not in- 
cluded in the deed of aſſignment on which the plaintiff 's authority 
to refer is founded. This was a general ſubmiſſion in the year 
1799 of all matters in. difference between thele parties at that 
ume; the deed of aſſignment was in 1797 ; and it is ſaid that 
we may intend that the differences that had exifted in the year 
1797 were at an end, and that other diſputes had ariſen in 1799 
when the reference was made: but if that were ſo, it ſhould have 
been pleaded by the defendants. In Simon v. Gavill, Salk, 74. 

The ſubmiſſion was of all controverſies pending; the arbitrator 
awarded that all ſuits 20 pending between the parties ſhould 
ceaſe, and that the defendant ſhould pay 10. in full of all demands 
and releaſe all demands till the time of the award: the Court held that 
an award of a general releaſe of all demands till the time of the award 
is good, for nothing new ſhall be intended to ariſe in the mean time; 
„and ifany newcontroverly had happened, which is not to be intend- 
ed, he that pretends to excuſe the non: performance ought by his 
pleading to ſet it forth and ſhew it.” So in this caſe if new 
differences had ariſen between the date of the aſſignment and the 


time of the reference, it ſhould have been ſhewn by the defen- 


dants by their plea. 
Lz BLanc J. of the ſame opinion. 
Judgment "a the plaintiff, 


Howson again// Hancock. 


N aſſumpſit for money had and received it appeared that the plain- 


tiff and the defendant had laid two wagers, the one of 10 l. 
and the other of 3/. 16s. on the event of a horſe-race prohibited 
by the ſtatute 10 Geo. 2. c. 19. / 2. and depoſited the money 1n 
the hands of certain ſtakeholders. The event having terminated 

in favour of the defendant both ſums were paid over to him, . the 
firſt by the expreſs direction of the plaintiff, the latter (as the jury 
found) with his concurrence; and the preſent ation was brought 
to recover back thoſe ſums from the defendant. It was inſiſted at 
the 
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the trial (a), on the part of the defendant, that as the wager had 
been fairly won, and as the-money had been paid to him with the 
conſent of the plaintiff the latter could not recover it back in this 
action; and Mr, Baron Chambre being of this opinion nonſuited the 
plaintiff, with leave to him to move to ſet aſide the nonſuit and to 
enter a verdict for 13/. 165. if this Court ſhould be of opinion 
that he was entitled to recover. A rule niſi having been obtained 
For this purpoſe on a former day, 

Dayrell and Parke now ſhewed cauſe againſt it. This caſe is diſ- 
tinguiſhable from that of Lacauſſade v. White (5), on the authority 
of which the rule was obtained. There indeed the plaintiff re- 
covered back the original depoſit money which had been paid upon 
an illegal wager after the event had been decided againſt him; but 
in that caſe he had done no act to ſhew his confirmation of the 
illegal contract. And there the Court referred to the. caſe of 
Cotton v. Thurland (c), where in an action againſt the ſtakeholder to 
recover the depoſit money ſtreſs was laid upon the circumſtance 
that notice had been given by the loſer not to pay before the ſum 
was paid over to the winner. But here the money depoſited was 
paid over to the defendant with the conſent of the plaintiff, and 
then the maxim of law applies potior eſt conditio poſſidentis. In 


Bull. Ni. Pri. 131. it is laid down as a rule, that where one know 


ingly pays money upon an illegal conſideration he is particeps 
criminis; and there is no reaſon why he ſhould have his money 
again if he parted with it freely; for volenti non fit injuria. 
In Tenant v. Elliott (d) it was conſidered that an agent to whom 
money was paid upon an illegal contract for the uſe of another 
could not retain it as againſt the perſon for whoſe uſe he had 
received it, the party by whom it had been paid not objecting 
to the other's receiving it. And Buller J. there ſaid Is the man 
who has paid over money to the uſe of another to diſpute the le- 
gality of the original conſideration; having once waved the 
legality, the money ſhall never come back into his hands again.“ 

The caſe of Farmer v. Rufſell (e) went on the ſame principle 
as the laſt mentioned caſe; and Eyre Ch. fa referring to what 


had been there ſaid by Buller J., obſerved © It was well ud by 


my brother Buller that even the man who had paid over money 


to another's uſe could not diſpute the legality of the 8 
conſideration.“ 


(a) At the laſt affizes at Nottingham, (4) 1 Boſs. and Pull z. 
(b) Ante, 7 vol, 535. | (e) Ib. 298. 


(c) Ante, 5 vol. 405 · 85 
1 Clarke 
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Clarke and Reader in ſupport of the rule. The two laſt cited 
caſes do not apply, becauſe the defendants there had received the 
money merely as ſervants te the -principals, and therefore were 
not at liberty to diſpute that they had received it to their uſe. 
But this is a queſtion between the parties themſelves to the illegal 
contract, and therefore either of them is at liberty to diſpute the 
conſideration at any time. In Lacauſſade v. White (a) it was con- 
tended that however the illegal contract might be vacated and the 
depoſit money recovered back at any time before the event hap- 
pened, yet it was not competent for cither party firſt to take the 
chance of fucceſs, and after the event was decided againſt him 
then to reſcind the contract and recover back what he had before 


depoſited : but the Court held that it was more conſonant to 


ſound policy and Juſtice to permit the money paid upon an illegal 
conſideration to be recovered back, even afterithe event was de- 
termined, than by denying the remedy to give effect to the illegal 
contract. Where the conſideration is illegal, it is no objeQion ts 
the plaintiffs right to recover that the money has been paid over 
to the other party, as was holden in Smith v. Bromley (b). There 
money had been advanced by the plaintiff to an agent to obtain the 
ſignature of a creditor to a bankrupt's certificate, which was paid 
over to the creditor. The Court held, that though no action 
would lie to recover it back from the agent of the creditor who had 
paid it over to his principal without notice, yet that it might be 
recovered back from the creditor himſelf, 

Lord Kenyon Ch. J. The ground on which the action was 
maintained in the laftmentioned cafe was that the money had been 
paid under a ſpecies of dureſs and oppreſſion, and the parties were 
not in pari delicto. But there is no caſe to be found where when 
money has been actually paid by one of two parties to the other 
upon an illegal contract, both being participes criminis, an action 
has been maintained to recover it back again. And the authorities 
which have been referred to of the two learned Judges in the 
Court of Common Pleas are in favour of the defendant's right to 
retain the money ſo paid. Here the money was not paid on an 
immoral, though on an illegal, conſideration. And though the 
law would not have enforced the payment of it, yet having been 
paid, it is not againſt conſcience for the defendant to-retain it. 
This is very different from the cafe of Lacauſſade v. White, where 


(a) Ante, 7 vol. 535. (b) Dougl. 696. n, | 
Vor. VIII. ud 1 the 
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the money was recovered from the ſtakeholder before it had been 
paid over. | 

LawRENCE J. In the caſe of Smith v. Bromley Lord Mandfeld 


ſaid that, where both parties are equally criminal againſt the 
general laws of public Policy, the rule is potior eſt conditio de- 


fendentis. 
Per curiam, | Rule diſcharged. 


Haxps againſi SLANEY.. 


O*® 5 trial of this * for goods ſold and delivered before 

Mr. Baron Chambre at the laſt aſſizes at Warwick, it appeared 
that the goods in queſtion were a livery for the defendant's ſervant, 
who was a captain in the army, and cockades for ſome. of the 
ſoldiers belonging to his company, which were furniſhed by the 
defendant at the plaintiff's requeſt. The defendant, who was . 
minor, relied upon his infancy, inſiſting that the goods in queſtion 
were not within the deſcription of neceſſaries; for which only he 
was liable. But the learned Judge left it to the jury to conſider 
whether the livery for a ſervant were not neceſſary and ſuitable to 
the plaintiff's degree, and the cockades a neceſſary expence in- 
cidental to his ſituation; and the jury, being of opinion that they 
were, found a verdict for the plaintiff. 


Clarke and Reader on a former day obtained a rule calling upon 
the plaintiff to ſhew cauſe why there ſhould not be a new trial, 
which rule they were now required to ſupport. They faid that 
the only caſes in which actions had been maintained againſt an. 
infant were for neceſſaries either for himſelf or his wife (a), but 


none had gone the length of deciding that he was liable for the 


maintenance or clothing of a ſervant; nor was it neceſſary that the 
plaintiff ſhould have had a {ervant. Much leſs can he he liable 
for cockades under the deſcription of neceſſaries for himſelf, which 
were for the uſe of the troops under his command. 

Perceval was to have ſhewn cauſe againſt the rule. 

Lord Kenyon Ch. J. The cockades cannot be conſidered as 
neceflaries for the detendant, and ought not to have been included 
in the damages ; though it cannot be worth the defendant's while 


(a) Vid. Turner v. Triſy, 1 Stra. 168. 
Al to 
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to be at the expence of another trial to apportion the damages. 
But as to the other article furniſhed, namely, the livery, I cannot 
lay that it was not neceſſary for a gentleman in the defendant's 
ſituation to have a ſervant; and if it were proper for him to have 


one, it was equally neceſſary that the ſervant ſhould have a livery. 


The general rule is clear, that infants are liable for neceſſaries accord- 
ing to their degree and ſtation in life. This defendant was placed in 
a {ituation which required ſuch an attendant. Therefore however 
inclined I am in general to protect infants againſt improvident con- 
tracts, I think that this caſe falls within the fair liability which the 
law 1mpotes on infants of being bound for neceſſaries, which is a 
relative term, according to their ſtation in life, 


Per curiam, 


Rule diſcharged; 


The plaintiff's counſel agreeing to ſtrike out the amount of the 
cockades, 


Dos on the demiſe of RxALL againſ} Bi and 
Others. 


O* the trial of this ejectment, which was brought to recover 
certain copyhold premiſes called Reads and Greens in the 
pariſh of Gillingbam, before Mr. J. Lawrence at the laſt Dorcheſter 
aſſizes, a ſpecial caſe was reſerved for the opinion of this Court. 
E. Read being ſeiſed of the two copyholds called Reads and 
Greens ſurreudered the former on the 22d of April 1774 and the 
latter in June 1777 to his ſon V. Read in fee, who was accord- 
ingly admitted. M. Read being ſeiſed of theſe two copybolds, 
and alſo of two other copyholds in Gillingham called Maddocks 
and Langham, which two laſt were deviſed to him by his late 
father E. Read, all of which he had previouſly ſurrendered to the 
uſe of his will, and being alſo ſeiſed of a freehold and poſſeſſed of 
2 leaſehold eſtate in Gillingham, both of which laſt were alſo deviſed 
to him by his late father by will dated March gth 1798, deviſed 
thus; © As to for and concerning all my freehold copyhold and 


leaſehold eſtates fituate in the pariſh of Gillingbam and which 1 


became entitled to on the deceaſe of my father, and alſo my eſtate at 
Motcombe which I purchaſed of Oliver, and alſo my freehold eſtate 


in Buckhouſe Weſton which I purchaſed of Mrs. Maſters, having pre- 
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1800. viouſly ſurrendered al my ſaid copy hold meſſuages lands &c. to the 
.. uſe of my will, I give and deviſe the ſame to (the defendants) W. 
Ry at.1, Bell, E. H. and W. V. their heirs executors & c., to the uſes and upon 


Boe. the ſeveral truſts therein expreſſed;ꝰ which uſes were to ſecure an an- 
nuity of 100 f. to W. Ham, with a power of diftreſs. The will then 
proceeded thus; *And 1 do further give and deviſe to the ſaid V. Ham 
all that my manſion houſe &c. together with the home ficld and the 

field called Way Ground at Langham for the term of his life; and 
fubje& to the payment of the ſaid annuity of 100. to the ſaid 

W. Ham, and alſo to the life eſtate of the ſaid Y. Ham of and in 
the ſaid manſon houſe lands and premifes before mentioned, to the 
ule of the ſaid W. Bell, E. H., and W. V. and to the ſurvivor &c. 
and the heirs executors &c. of ſuch ſurvivor, in truſt for all and 
every the child and children of the ſaid W. Bell,” &c. &c. The 
manſion-houſe and the home field and way ground are part of the 
copyhold called Reads. The premiſes charged by V. Read's will 
with the annuity to W. Hum are of ſufficient annual value to pay 
the ſaid annuity, even if the two copyholds called Reads and Greens 
be not comprized in the deviſe to the defendants. Edward Read, 
who was a farmer, continued to occupy ſo much of the copyhold 
premiſes ſo by him ſurrendered to his fon Vn. Read as were not 
let off after the ſaid furrenders in the ſame manner as he had done 
before until his death which happened in 1799; and his ſon W. 
Read lived with and aſſiſted him in his buſineſs. Ann Read, who 
for ſome years after the ſaid ſurrenders rented a houſe part of Reads 
copyhold paid rent to E. Read the father whilſt he and his ſon ſo 

| lived together; and in 1778 E. Read paid taxes for the ſaid copy- 

hold eſtates and repaired them. N. Read after making his will 
purchaſed a freehold eſtate whereof he died ſeized ; and he alſo 
died ſeized of another copy bold eſtate in the ſame manor which he 
had not ſurrendered to the uſe of his will; of both which laſt eſtates 
the leſſor of the plaintiff is in poſſeſſion as heir at law to V. Read, 
who died before the day of the demiſe in the ejechment. The 
defendants are in poſſeſſion of the two copyholds called Greens 
and Reads. V. Ham in the will named is ſtill living; and W. 
Bell has children now living. The queſtion for the opinion of the 
Court is, Whether the leſſor of the plaintiff be entitled to recover 
both or either or what part of the copyhold eſtates called Reads and 


Greens. | 


-- 


Burrough, for the leſſor of the plaintiff, contended that he was 


entitled as heir at law to recover the copyholds in queſtion called 
Reads 
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Reads and Greens, except ſuch part as was given to Vm. Ham for 
life, the reſt being undiſpoſed of by the deviſor. The words of 
the firſt clauſe of the will giving the copyholds to the truſtees are 
expreſsly confined to ſuch copyholds as the deviſor became entitled 
to on the-deceaſe of bis father, which conſequently do not include 
the copyholds in queſtion; for to theſe he was before entitled in 
his own right. Even if the words were ambiguous, that would be a 
ground for deciding in favour of the heir at law, who is never to 
be diſinherited but by plain words or neceſſary inference : but 
here the words are plain and clear againſt the deviſees. And in 
this caſe the deviſor having become entitled to ſome copyhold as 
well as freehold at his father's death, there is property enough of 
every deſcription to ſatisfy all the words of the will. That the 
deviſor did not intend to include Reads in the firſt deviſe is alſo 


evident from the words in the ſecond deviſe; for having by the 
firſt clauſe deviſed certain copyholds to the truſtees to ſecure an 
annuity to Mm. Ham, he then deviſed the manſion-houſe, the 
home field, and the way ground, (which are part of Read's,) to 
the ſame Vm. Ham for life: and the ſecond is a diſtin& clauſe 
from the firſt, beginning © And I do further give and deviſe,” 
&c. 
Dampier for the defendants. The words,“ and whzich I became 
entitled to on the deceaſe of my father,” were intended to be uſed in 
their popular ſenſe, meaning all the property of 20h:ch the deviſor 
came into the poſſeſſion and enjoyment at his father's death. But if 
the words muſt have a ſtri& legal conſtruction, the intention, which 
is manifeſt in this caſe, may ſtill be effectuated by giving ſignifi- 
cation to the word and, not as a further deſcription cf the ſame 
property before deſcribed and meant to paſs, but as a diſtinct de- 
feription of property in addition to what the had before mentioned 
of that which was his own before his father's death; viz. my 
freehold copyhold &c., AND my freehold copyhold &c. which I 
became entitled to on the deceaſe of my father. An inference 
may alſo be drawn in favour of the defendants from the wording 
of the ſecond clauſe, to ſhew that the deviſor thought he had paſſed 
the property in queſtion by the firſt deviſe. For by the ſecond 
clauſe the manſion-houſe &c., which is part of Read's eſtate, 1s 
thereby given to the truſtees ſubject to Vm. Ham's annuity, Now 
there is no diſtin& charge of that annuity upon this property unleſs 
it were included in the deſcription of the property paſſed by the 
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farſt clauſe; and if it were ſo included, the defendants are entitled 
to retain the poſſeſſion. 1 | 
Lord Kenyon Ch. J. With regard to the laſt obſervation 
made by the Defendant's cqunſel ; thoſe words muſt be conſtrued 
reddendo ſingula fingulis ; & As to the eſtate firſt deviſed, ſubject 


to the annuity of V. Ham, and as to the manſion-· houſe &c. laſtly 


deviſed ſubject to W. Ham's life eſtate, I deviſe them reſpectively to 
the truſtees” &c. What the deviſor really meant in this caſe I do not 
know with abſolute certainty : but certain rules have been for a long 
time eſtabliſhed reſpecting the conſtruction of wills, which we muſt 
not abandon ; one 1s, that the heir at law 1s not to be diſinherited 
without poſitive words in the will or a plain intention in the deviſor 
that he ſhall be ſo, to be collected from the words of the will; 
another rule is, that we mult, if poſſible, give effect to all the words 


oſ the will. Now theſe two rules will aſſiſt us much in the con- 


ſtruction of the will in queſtion. The deviſor had ſeveral eſtates 


of various denominations; ſome of the copyholds his father had 
ſurrendered to him in his life-time, and others his father had 
deviſed to him by will; and the deviſor in making his will deviſed 
thus, © As to for and concerning all my freehold copyhold and 
leaſehold eſtates ſituate in Gillingbam, and which I became entitled 
to on the deceaſe of my father &c, I devile to the defendants &c. 
Now he had eſtates of all the enumerated deſcriptions, freehold 
copyhold and leaſehold, to which he became entitled on the death 
of his father, without including. the. eſtates in queſtion ; thoſe are 
therefore ſufficient to ſatisfy the whole of this will. But it is 
argued that as he died ſeiſed of the eſtates in queſtion which are 
copyhold and ſituate in Gillingbam, and which he had ſurrendered 
to the uſe of his will, thoſe eſtates alſo paſſed by this clauſe to 
the defendants: but I am. of opinion that they did not; for he 
did not become entitled to them on his father's death. If we were 
to determine that they paſſed by this deviſe, we ſhould diſinherit 
the heir at law not by poſitive words or the plain intention of the 
deviſor, but by conjecture merely and by rejecting ſome important 
words in the will; which would be contrary to both the rules J 
mentioned at firſt. Beſides which, according to the defendants? 
conſtruction, he deviſed both the eſtates in queſtion by the firſt 
clauſe for the purpoſe of ſecuring an annuity toW. Ham, and yet 
in the ſubſequent clauſe he again took up the conſideration of part 


.of the ſame premiſes and.deviſed that part to the very perſon who 
e before 
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before was entitled to an annuity out of it. So that this mode of 


conſtruing the will would render the different parts of it contra- 
dictory to each other: whereas, according to the plaintiff's con- 
ſtruction, there is no contradiction in the will, and every word in 
the will will have effect. 

GROSE J. The deviſor died ſeiſed of the copyhold eſtates which 
had been ſurrendered to him in his father's life-time and of other 
copyholds to which he became entitled on his father's death; and, 
in deviſing the eſtates which he meant to give to the defendants, he 
deſcribed them as the eſtates to which he became entitled on the 
death of his father: but that deviſe cannot include the other eſtates 
which he had in his own right in his father's life-time. And 
theſe words are the more important, becauſe the deviſor in every 
part of the will deſcribed the manner in which he became entitled 
to the different eſtates that he intended to deviſe. 


Per curiam, Poſtea to the plaintiff. 


The King againſt The Juſtices of the County of 


FSSEX. 


N 85 Reverend J. R. Holder, having given notice of his in- 
tention to appeal to the Quarter-Seſſions in Efex againſt a 
rate made for the relief of the poor of the pariſh of Upminſter, on 
the day before the Seſſions countermanded his notice; whereupon 
the pariſh- officers of Upmin/er applied to the Seſſions for the coſts 
to which they had been put in preparing to reſiſt the appeal, under 
the Stat. 17 Geo. 2. c. 38. / 4. But the Court of Quarter Seſſions, 
thinking they had no authority under the ſtatute to give coſts as 
no appeal was entered, refuſed to hear the evidence which the 
pariſh officers were prepared to offer, in order to ſhew that they 
had been unneceſſarily put to great expence. 
Pooley now moved for a mandamus to be directed to the 
juſtices of the county commanding them to hear evidence on the 
ſubject, as (he ſaid) that the magiſtrates had refuſed to hear the evi- 
dence not becauſe they would not in their diſcretion have awarded 
coſts to the pariſh officers but becauſe they thought they had no 
juriſdiction. And he contended that the Court of Quarter Seſſions 
have the ſame authority to award coſts in caſes where notice of 
appeal 
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appeal againſt a poor-rate has been given, though no appeal be 


entered, asthey have in the inſtance of a notice of appeal againſt an 
order of removal. The Stat. 8 & 9 W. 3. c. 30. , 3., to prevent 
vexatious appeals againſt orders. of removal, authorizes the Court 
of Quarter Seſſions to give coſts upon appeals ** or upon any proof 
before them. of notice of any ſuch appeal to have been given &c., 
though. they do not afterwards proſecute ſuch appeal &c. (a)“ And 
the Stat. .17'Geo. 2. c. 38., ſpeaking of appeals againſt poor- 
rates, enables the juſtices at the ſeſſions © to award to the party 
for whom ſuch. appeal ſhall be determined reaſonable coſts in the 


ſame manner that they. are empowered to de in caſe of, appeals con- 


ceruing the ſettlement of poor perſons, by Stat. 8 & g. W. z. c. 30. 


This ſtatute therefore referring to the former one 8 & g V. 3. 
meant to extend to both the caſes there mentioned, to caſes where 
notice of an intended appeal has been given though afterwards 
abandoned as well as to caſes where the appeal has been heard. 
By the former ſtatute they are both put upon the ſame footing; 
and the latter ſtatute intended to give power to the Seſſions to 


award coſts in the inſtance of a poor- rate in all caſes where before 


they could give coſts in the inſtance of an order of removal. But 


the churchwardens or overſeers of the poor of 
Any pariſh or place (though they di 


The Court thought that the Quarter Seſſions have no authority 


to award coſts under the Stat. 17 Geo. 2. c. 38., unleſs an appeal 
has been entered and determined; that the determination of the 


appeal was a condition precedent to their power to give coſts, the 
words of the. act being © may award to the party for whom ſuch 
appeal ſhall be determined reaſonable. coſts &c;” and that the ſub- 
ſequent words in the ſame manner that they are impowered to 


do in caſe of appeals concerning the ſettlement of poor perſons” 
&c. only related to the mode in which«thoſe coſts are to be re- 
covered. That by referring to the former ſtatute under which 


coſts may be given. in two inſtances, and by mentioning only one 


(a) By that ſection ** for the more effec- | awards proſecute. ſuch afpeal) ſhall at the ſame 

. tual preventing of vexatious removals and | Quarter Seffions award and order to the par- 
frivolous appeals,” it is enaRted ** that the | ty for whem and in whoſe behalf ſuch ap- 

juſtices of tde peace of any county or riding | peal ſhall be determined, or 10 ab ſuch 

in their General or Quarter Seſſions of the | norice did appear to have been given as afore- 

peace upon an appeal before them there to | ſaid, ſuch colts and charges in the law as by 

be had for and concerning the ſettlement of | the ſaid juſtices in their diſcretion ſhall be 

any poor perſon, or upon any proof before | thought molt reaſonable and juſt, to be paid 

them there to be made of notice of any ſueb ap- | by the churchwardens, overſeers of the poor, 


zeal to hawe been given by the proper officer to | or any other perſon, againſt whom ſuch ap- 
peal ſhall be determined or by the perſoa 


d-not after- | that did give ſuch notice as aforeſaid c. 
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of thoſe inſtances in the latter ſtatute, it was evident that the 
Legiſlature did not intend by the latter to authorize the Seſſions to 


give coſts in both caſes. 4 
Rule refuſed. 


The Kine againſt G. RING. 


22 perſons of the names of Everland and Davis having been 


committed to Sali/5ury gaol in February laſt on a charge of 


felony, the proſecutor on the 5th of March laſt procured a ſub- 
pœna on the part of the Crown from the Crown-Office, requiring 
Ring a material witneſs to appear at the then next aſſizes at 
Saliſbury to give evidence. Ring not appearing according to the 
ſubpoena, the grand jury for the county of Wilts threw out 
the bill againſt Everland and Davis, who were thereupon diſ- 
charged out of cuſtody. At the beginning of this term 

Jekyll moved, on the part of the proſecutor, that an attachment 
might iſſue againſt Ring for not obeying the writ of ſubpoena; on 
an affidavit ſtating the above facts, and alſo ſtating. that Ring had 
been perſonally ſerved with the ſubpoena, and that he was a 
material witneſs in ſupport of the proſecution. 

The Court then doubted whether, as there was no proceeding in 
this court, the ſubpœna were properly iſſued from the Crown- 
Office, but granted a rule to ſhew cauſe, deſiring that the rule 
might not afterwards be made abſolute without their being ap- 
prized of it, and recommending an inquiry to be made into the 
practice on this point. 

Jekyll now moved to make his rule abſolute; ſaying that there 
was no oppoſition to it, and that on inquiry at the Crown-Othce 
he had found that a ſimilar attachment had been granted againſt 


one Shilcox in 1793 (a). 


(a) In Trinity Vacation 1793 A writ of | ing obedience to the ſubpœna. On the 17th 


ſubpœna iſſued out of this court directed to of February 1794 $hil:ox was taken into cul- 
tody upon this attachment in Farwickfhire, 


and removed from thence to London; and 
having in the 4pri/ Seſſions 1794 given evi- 
dence againſt Swindon at the Old Bailey, 
who was convicted and executed, this Court 
in Hilary Term 1795 ordered Shilceæx to be 
diſcharged out of cuſtody from the attach- 


T. Shilcox and others, requiring them to ap- 
pear at the O/ Bailey Seſſions in Odtober, 
and give evidence againſt John Swindon for 
felony. In Michae/mas Term 1793 Shilcox 
not having appeared to give evidence in 
obedience to the ſubpœna, this Court, on 
the motion of Garrow, granted an attach- 
ment againſt him for a contempt in not pay- 
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1800, Lord KENyYoN Ch. J. We alſo have directed inquittes to be 


1 K * made on this ſubject, and we find that this application is warranted 
— by precedents. | 


RING. . 
Per curiam, Rule abſolute. 


THE END OF EASTER TERM. 


ERRAT A: 


Page 435- line 5 from the bottom, for © bail” read © bale? 
437. — 7. for ©* was Daniſh” read was not Daniſh” 
440 — 4. for © maritme” read maritime“ 

464. — 21. for ** expired” read © was ſerved“ 
Ib, marg. 8. P. 


us 
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ARGUED and DETERMINED 
IN THE 
Court of KING'S BENCH, 
| the = 


Trinity Term, 


In the Fortieth Year of the Reign of GzorGE III. 


In the laſt vacation and in this Term the following promotions 
took place. 


Mr. Baron Chambre was appointed one of the Judges in the Court 
of Common Pleas on the death of the late Mr. Juſtice BulLER. 
Robert Grabam Eſq. of the Inner Temple, Attorney General to his 


Royal Highneſs the Prince of Wales, was appointed a Baron of 
the Court of Exchequer in the room of Mr. Baron Chambre, 


and received the honour of knighthood. 
Vicary Gibbs Eſq., one of his Majeſty's Counſel and the Solicitor 
General to his Royal Highneſs the Prince of Wales, was ap- 


pointed Attorney General to the Prince of Wales. 
T. Manners Sutton Eſq. of Lincoln's Inn, Barriſter at Law, was 


appointed Solicitor General to his Royal Highneſs the Prince of 
Wales. 5 

T. Manners Sutton Eſq. of Lincoln's Inn, Wm. Alexander Eſq. of 
the Middle Temple, and Samuel Romilly Eſq. of Gray's Iun, were 
appointed to be his Majeſty's Counſel learned in the law. 

Arthur Onſlow Eſq. of the Middle Temple was called to the ho- 
nourable degree of Serjeant at Law. The motto on his rings, 
and on thoſe of Mr. Baron Graham who was called to this 
degree at the ſame time, was « Fit placitum læti componite 


Feadus.” 
Vor. VIII. | 7M 
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The Kix againſt Joux SITE. 


TuIõ was a conviction on a late act of parliament 40 Geo. 3. 


c. for ſelling to one Robert Chappell thirty loaves of 
bread, which had not been baked twenty- four hours before the 
time of ſelling the ſame. The evidence given in ſupport of the 


conviction was as follows; Mary Chappell upon her oath depoſeth 
&c. that he keeps a ſhop in Drury Lane and ſells bread ; that ſhe 
buys it of J. Smith, of St. Martin's Lane, the corner of Hemmings 
Row, baker; that this day (1ſt March 1800) ſhe was at home 
and received thirty loaves of bread ; that they were brought to her 
by the ſaid J. Smith's cart, and that the ſaid Fohn Smith's ſervant 
delivered them into her ſhop ; that the man put them in himſelf ; 
that the bread was felt by her about twelve o'clock, that it was new; 
that ſhe has the ſhop and parlour which go in the name of Robert 
Chappell, and he has no partner; that the ſaid bread could not 


have been baked twenty-four hours; And the ſaid hn Dunn 


upon his oath depoſeth and faith, that he knows a ſhop in Drury 
Lane kept by Robert Chappell, which is near Wych Street ; that 
he paſſed the ſhop this morning and ſaw a cart ſtanding there with 
a great number of loaves ; that he is ſure that they were thirty 
which he ſaw carried from the cart into the ſhop; that it is a 
chandler's ſhop ; that the loaves ſmoaked and were hot; that he 
is ſure they were new loaves ; that the baker lives in Saint Martin's | 
Lane &c.; And the ſaid Thomas Moore upon his oath depoſeth 
and ſaith that he knows a baker at the corner of ſome ſtreet in 
Saint Martin's Lane ; that this morning at his ſhop the corner of 
Craven Buildings he ſaw ſome bread delivered at Chappell 's, which 
he ſaw reeking and ſmoaking, and that it was apparently hot ; 
that he cannot tell whoſe cart it was; that a hand- bill was left at 
his ſhop ſome time before; that a Mr. Smith had opened a ſhop 
at Mr. Chappell 's to felt cheap bread ; that he thinks there were 
twenty-five or thirty loaves of bread ; And the laid John Langland 
upon his oath depoſeth and ſaith that he ſees a cart every day with 


the name of Smith on it; that this day he was told that that cart was 


there at eight o'clock ; that he uſually ſees it at eleven o'clock.” It 
appeared on the conviction that the defendant being called upon 
for his defence before the magiſtrate ſaid * That he had never 


ſeen the act; that he had heard people who came into his ſhop 
ſay that bread muſt not be ſold till twenty -four hours after baking; 


5 that 
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that this morning he ſent the thirty new loaves to Mr. Chappelrſ's 
houſe, and he told the boy to tell Mr. Chappell not to ſell them 


until Monday, but did not produce any evidence to prove the ſame, 
nor did he require any further time for that purpoſe,” &c; Where- 
upon he was convicted &c. By the ſtatute, on which the conviction 
was founded, it is enacted that“ it ſhall not be lawful for any 
baker or other perſon or perſons reſiding within the cities of 
London and Wejiminſier &c. to ſell or offer or expoſe to ſale any 
bread until the ſame ſhall have been baked 24 hours at the leaſt ; 
and every baker or other perſon or perſons who ſhall offend 
therein ſhall for every offence forfeit and pay the ſam of 5/. for 
every loaf of bread fo ſold offered or expoſed to ſale &c.” 

Wetherell took two objections to the conviction; 1, That there 

was no evidence of any fale at all by the defendant, it being 
merely proved that the bread in queſtion was brought to Mary 
Chappell in the defendant's cart, and received by her : but even if 
it be conſidered that the bread was fold by the defendant, 2dly, 
That this was not a ſale within the meaning of the act of parlia- 
ment on which the conviction was founded, becauſe it appeared 
that the defendant did not ſell the bread by retail, but on com- 
miſſion only, giving directions to the perſon to whom he ſent it 
not to ſell the bread until a ſubſequent day. 
Lord Kenyon, addrefling himſelf to the counſel for the proſe- 
ſecution, aſked if he could point out any evidence to ſupport that 
part of the information which charged the defendant with having 
' ſold the bread to Robert Chappell. 

Lanes, for the proſecutor, anſwered that the evidence of the 
two firſt witneſſes was ſufficient to ſupport that part of the in- 
formation; for that the firſt of them ſwore * that the ſhop and 
parlour (to which the bread was ſent by the defendant) went in 
the name of Robert Chappell,” and that the other proved © that 
the ſhop was kept by one Robert Chappell.” 

Lord Kenyon Ch. J. I fear that this objeQion cannot be got 
over. There is no evidence whatever to ſhew that the bread was 


ſold, as the information charges, to Robert Chappell, The evidence 
of the firſt witneſs rather negatives it; for, according to her account, 
the bread was ſold to Mary Chappell, as ſhe ſwore that e kept 
the ſhop;” and it does not appear that ſhe was the wife of Robert 
Chappell, or employed by him. And the teſtimony of the next 
witneſs only ſhews that Robert Chappell kept a ſhop in Drury Lane, 


(a) Vide R. v. J. Regin, ante, 6 vol. 376. 
but 
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but not that he kept the ſhop in queſtion, If indeed there had 
been any evidence whatever (however light) to eſtabliſh this point, 
and the magiſtrate who convicted the defendant had drawn his 


concluſion from that evidence, we would not have examined the 


propriety of his concluſion ; for the magiſtrate is the ſole judge of 
the weight of the evidence (a). And for this reaſon I think there 
is no foundation for the firſt objeQion taken by the defendant's 
counſel. There was ſome evidence from which he might draw the 
concluſion that the defendant had ſold the bread, which was the 
ſubject of the information. With regard to the ſecond objection 
taken that this was not an offence within the act of parliament; I 
ſhould be ſorry to have it underſtood that the conſtruction which 
the defendant wiſhes to put upon the act is the true one, The 
words of the ſtatute are. poſitive that no perſon ſhall ſell. - No 


diſtinction is made in the act between the different kinds of 
ſale; and whether it be a ſale on commiſſion or a ſale by retail, it 
is equally a ſale within the act: And in this caſe it is to be obſerved 
that no evidence was given to ſhew that this was not a ſale by 
retail; the defence before the magiſtrate reſted altogether on the 
defendant's own ſtatement. But the objection, that it does not ap- 
pear that the bread was fold to Robert Chappell, ſeems deciſive ; 
on that ground I think that the conviction muſt be quaſhed. 

Per curiam, . Conviction quaſhed. 


(a) Vide R. v. J. Reaſon, ante, 6 vol. 376. 


The Mayor. &c of Sou rHAurTON againſt GRaves. 


HE corporation of Southampton brought an action againſt the 
defendant for certain tolls for wharfage on landing goods ; 
pending which the defendant, who was not a corporator, obtained 
a rule in the laſt term calling on the plaintiffs to ſhew cauſe why 
he ſhould not be at liberty to inſpect all the corporation hooks 
papers writings and orders of council touching the matter in queſ- 
tion, and take copies thereof, paying a reaſonable ſum for the 
ſame. 

Eyſtine now ſhewed cauſe againſt the rule, and admitted that in 
very modern times a practice had obtained for the Court to grant 
rules of this ſort (a), but contended that the practice had crept in 

( Mayor of Lynn v. Denton, avte; 1 vol. | v. The Mayor &c of Lynn, 1 H. Blac. 211 ; 
689 ; The Corporation of Barn/lable v. Lathey, | Vide Rex v. Babb, As 3 vol. 579, 


a, vol. 303; The Mayor Sc of London 
10 without 


IN THE FORTIETH YEAR OF GEORGE Il. 


without ſufficient conſideration, and was not founded in principle 
or ſupported by former precedents. The reaſon aſſigned for grant- 
ing ſuch an inſpection, namely, that it would be obtained of 
courſe by filing a bill in Chancery for a diſcloſure is not founded 


in fact; for that Court will exerciſe it's diſcretion upon every ſuch 


application, and grant or refuſe the inſpection according to the 


_ circumſtances of the particular caſe. But even if it were true, it 
would not follow that a Court of Law would grant the ſame diſ- 
cloſure upon a ſummary application, becauſe it might be obtained 


from the Court of Chancery upon a bill filed; for that would be 


to confound the juriſdiction of the Courts of Law and Equity. In 
2 Veg. 620. upon an application for an inſpeQion of corporation 
books and papers of the city of Exeter, pending an action brought 
by the corporation againſt. certain traders for petty cuſtoms, Lord 
Hardwicke ſaid, © It has been refuſed to inſpect at law into corpo- 
ration books, and rightly ; becauſe Courts of Law will not give 
that liberty to any one who has not ſome right or claim to it, being a 
member of the corporation. So as to a manor ; in the queſtion be- 
tweenlordand tenant a Court of Law will give liberty to inſpect books 
of the Court Rolls, but not in a queſtion between lords of different 
manors; yet on a bill in this Court for a diſcovery, this Court will 
grant it. A corporation having the ſame rights of property as an 
individual, there ſeems no ground for making a diſtinction between 
them in this reſpect; and as no ſuch rule would be granted to inſpect 
the muniments of a private perſon claiming tolls, neither ought it 
to be granted apainſt a corporation upon a ſimilar claim. 

Gibbs and Burrough, in ſupport of the rule, relied upon the 


modern practice eſtabliſhed in the caſes alluded to, which could 


not be diſtinguiſhed from the preſent. They ſaid that the practice 
was eſtabliſhed to ſave the expence of applying to the Court of 
Chancery where ſuch inſpection would certainly be granted. That 
this appeared even from the caſe in Vezey, although it was there 
ated that the practice of the Courts of Law was then different. 
That if it were reaſonable for the Court of Chancery to make a 
diſtinction between the caſe of a public body, ſuch as a corporation, 
and that of a private perſon, the ſame reaſon would warrant the 
practice which has of late years been adopted by the Courts of 
Law. | 
Lord Kenyon Ch. J. As all the determinations on this ſubject 
prior to the late deciſions that have been relied on by the defend- 
ant are againſt this application, I do not think it is too late even 
Vor. VIII. e now 
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now to review thoſe late deciſions and ſee whether or not they are 
ſupported by principle. It has been contended on behalf of the 
defendant that an inſpection of books papers and writings is to 
be granted in caſes where a corporation is a party to an action: 
but is the rule to extend to caſes where a ſole corporation, a 
biſhop for inſtance, ſues ; or is it to be confined to caſes where an 
aggregate corporation is a party? Corporations like individuals 
have their rights and eftates; they may (except where they are 
reſtrained by the ſtatutes of mortmain) acquire landed property: 
but according to the doctrine now relied upon by the defendant in 
every caſe where a corporation are parties to a ſuit an inſpection 
of their writings is to be granted of courſe. Where indeed the 
diſpute is between different corporators, there an inſpection of 
the writings belonging to the corporation may be granted, becauſe 
each party has a right to ſee them: but I cannot conceive why an 
inſpection of the muniments of a corporation ſhould be granted 
when a ſimilar inſpection would be denied if the ſuit were be- 
tween private perſons only. Great inconvenience and injuſtice 
would enſue from eſtabliſhing the rule inſiſted upon by the defend- 
ant. A Court of Equity knows it's own province; it will examine 
into caſes of this kind when the application is made, and adapt 


it's rules to the individual cafe in the manner beſt calculated to attain 


the ends of juſtice. But if this Court is to grant an inſpection of 


title deeds, it muſt be a general rule framed to embrace all caſes. 


Now the inconvenience of this may be illuſtrated by this example; 
ſuppoſe an application of this kind were granted againſt a purchaſer 


of an eſtate for a valuable conſideration without notice of ſome prior 


eſtate, the defect is diſcloſed to the adverſe party, who gets poſ- 
ſeſſion of the prior deeds and then defeats ſuch purchaſer at law. 
If an application be made to a Court of Equity to compel a party 
to produce his muniments, he may anſwer that he is not bound to 
produce them becauſe he is a purchaſer for a valuable conſideration 
without notice ; that is a good plea to a bill for a difcovery. Then 
ſuppoſe that a corporation, inſtead of an individual, purchaſe an 

eſtate for a valuable conſideration not knowing that there is an 
outſtanding legal eſtate; they would be protected in equity, but 


according to the defendant's rule the adverſe party would have a 


right as a matter of courſe to pry into and examine the defect of 
the title of the corporation. I have no doubt but that the late caſes, 
on which the defendant has relied, were decided with the moſt 
honourable intention, but 1 think that when they were decided the 
. 3 Ok whole 
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whole merits of the queftion were not embraced. A ſimilar miſ- 
take was (I think) made in this Court ſome few years before I ſat 
here, on another queſtion, where it was decided that an action at law 
might be maintained for a legacy (a) partly on the ground that the 
Pan would have recovered it as of courſe in a Court of Equity; 
on it's being mentioned to me by the late Mr. Juſtice Buller, I took 
the liberty of aſking him whether or not he was ſure that the Court 
had taken a view of the whole queſtion before they decided it, 
reminding him that it is a conſtant rule in Courts of Equity, when a 
huſband files a bill for a legacy given to the wife, that (if I may 
ule the expreſſion) they ſtop it in tranſitu if there be no proviſion 
for the wife, whereas if a legacy could be recovered in an aQion 
at law there would be no proviſion made for the wife and family, 
as the huſband would at once take the legacy ; that learned judge, 
whoſe legal knowledge was univerſally allowed, immediately ad- 
mitted the force of the obſervation. There was indeed a caſe in 


Cromæwell's time in which an action at law for a legacy was main- 
tained (6); but the reaſon given for that deciſion was that there 
would be a failure of juſtice (c) if Courts of Law did not take 
cognizance of the queſtion, the Spiritual Courts not being then 
open: but as ſoon as thoſe Courts reſumed their functions, ſuits 
of this kind returned into their proper channel. And ſince I have 
ſet in this place, it has been determined that a legacy cannot be 


recovered in a Court of Law (4). 
With regard to this particular queſtion, Lord Zargwicke, who 


perfectly well underſtood the boundaries between the Courts of 
Law and Equity, expreſsly ſaid that courts of law cannot grant 
ſuch an inſpection as is prayed for in this caſe, though a * 
of Equity can: but then a Court of Equity will only do it in certain 
caſes after examining into the circumſtances of the cafe. I cannot 
therefore acquieſce in the late deciſions alluded to. I cannot make 


a diſtinction in this reſpect between a corporation aggregate and 
a corporation ſole, or between a corporation fole and a private per- 


(a) Haares v. Saunders, Cowp. 289.  ] quant la ne fueront ſpiritual Courts; mes 
(3) Vid. Sh. 55. ore come L'Eveſques font reſtore a lour 


(e) In Nichol/on v. Shirman, 1 Sid. 46. terre iffint dotent ils eſtre reftore a lour 
« Fuit reſolve per totam curiam que action | proper juriſdicion; car ceſt court, que eſt 
ſur le caſe ne giſt pur un legacy, mes les le governor et direQtor de touts inferior 
parties doient ſoer pur ceo in le ſpiritual | courts, et que ad uſe pur correct eux quant 
Court, a quel le juriſdiftion de touts teſta- ils intromit ove cauſes hors de Jour joriſ- 
mentary cauſes properment appent. Et | diction, ne. voet pas robb eux pur increaſer 
coment tiel actions ont eflre allow de tardif | les cauſes.” 
temps, encore ceo ne fuit forſque propter (d) Dezks & Ux, v. 1 ante, 5 vol. 


neceſfitatem 2 preventer un fayler de juſtice [ 690, 
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ſon ſuing in his individual capacity. I think that we ſhould eſta- 
bliſh an inconvenient and an unjuſt rule, and ſhould act againſt 
principle, and againſt all the authorities, (except the late decifions 
which proceeded on a miſtake) if we were to grant the preſent ap- 
plication; and therefore this rule muſt be diſcharged. 

Guo J. When I firſt came into this Court it was underſtood 
to be the conſtant practice to grant rules of this kind as matters 
of courſe: but my Lord Chief Juſtice has clearly ſhewn that the 
reaſon given for it is not true; the party applying to a court of 
equity has not the benefit of his application as a matter of courſe ; 
that court will examine all the circumſtances of the caſe and exer- 
ciſe it's diſcretion accordingly. Such an application as this was 
made to the Court of Common Pleas in a caſe reported i in Wilfon 
(a) where Lord Ch. J. DE Gar ſeemed to be of opinion that 
the party applying had no right to inſpect the corporation books. 
And conſidering the caſe on principle, I do not ſee any reaſon 
why ſuch an indulgence ſhould be allowed in the caſe of a corpo- 
ration when it would be refuſed il the action were 8 by 
an individual. Rag 

LAWRENCE J. In the caſe of the corporation of Barnable v. 

Lathey J made the application to inſpect the corporation books, on 
the authority of the Mayor of Lynn v. Denton, and at that time 
Lord Kenyon intimated a doubt upon the queſtion; and though 
the rule was at firſt granted, I believe that ultimately the party 
had not the benefit of it (5). The foundation of the deciſion, in 
the caſe of the mayor of Lynn v. Denton was that liberty to in- 
ſpect the corporation books and papers would be granted in 
equity as a matter of courſe, and that it would only create ex- 
Penes | to the parties to ſend them. into that court. But on look- 
ing into the authorities it does not appear that a court of equity 
will grant an inſpection as a matter of courſe. In the caſe 
cited from Vezey Lord Hard wicke thought that courts of law. 
ought not to grant an inſpection of the corporation books in 
ſuch a caſe as this; and though he ſaid that in a court of equity 
ſuch an inſpection would be granted, I do not underſtand that it 
would be granted in all caſes as of courſe, but only under certain 
circumſtances. | In the caſe in 3 Wi [ſon Lord Ch. "kx Be Grey 
thought ſuch an application as the preſent an extraordinary one. 
He ſaid © Do you lay it down in general that a ſtranger has a 
right to inſpect the books of A corporation ? How has a ſtranger 


# 


) Hedges: v. Athis, 3 Will, 998. (2) Vid. ante, 3 vol. 305. 1. 4. 
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to a corporation more right to inſpe& their books than the books 
of a private perſon? While Lord Camden fat here, there was the 
like motion, in the like action of treſpaſs where the defendant 
juſtified under the corporation of Zz/wich for diſtraining for a toll 
for repairing a quay there, and the motion was refuſed, the 
plaintiff there being a ſtranger to the corporation. And I am ſure 
in many caſes like the preſent the motion has been refuſed.” 
He however declined giving a poſitive opinion on the point, 
becauſe the cauſe was not at ifſue. Conſidering therefore the 
weight that is due to the opinions of Lord Hardwicke and 
Lord Ch. J. De Grey, notwithſtanding the practice that has ob- 
tained ſince, I think it is better to recur back to the ancient 
practice, particularly as the reaſon given for the late deciſions is 
not a ſatisfactory one. 

Le BLANC J. I do not ſee any diſtinction in this reſpect be- 
tween the caſe of a corporation and that of an individual ſuing, 
nor how after this application ſnould be granted we could refuſe 
a ſimilar application in an action brought by an individual. 

Der Curiam, Rule diſcharged. 


Innes againſt Sir T. WarLace DuNLoe, Bart. 


HIS was an action upon promiſes. The firſt count in the 
declaration ſtated that on the 24th of September 1776 the 
defendant together with T. Wallace and . Boſwell made their 
joint and ſeveral bond in Scotland for 500 l. and. lawful intereſt 
to Hunter and Co. payable at Whit/unday then next, together with 
1007. as a liquidated penalty in default of payment on that 
day ; that default was made in payment on that day; that on the 
22d of May 1779 Hunter and Co. according to the laws of Scot- 
land aſſigned the ſaid inſtrument to John Hunter, who in May 
1787 aſligned it to 7. Robertſon, who in November 1793 
aſſigned to the plaintiff, of which the defendant had notice; that 
by reaſon of the premiſes and according to the law-of Scotland 
the defendant became and was indebted to the plaintiff in the 
ſaid ſum of 5004. and alſo in 100 /. for the liquidated penalty; 
and being ſo indebted he in conſideration thereof promiſed to pay 
&c. In the ſecond count it was ſtated that on the 1ſt of May 
1779 the defendant was indebted to Hunter and Co. in 1400 J. 
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the rule was at firſt granted, I helieve that ultimately the party 
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ſon fuing in his individual capacity. I think that we ſhould eſta- 


— bliſh an inconvenient and an unjuſt rule, and ſhould act againſt 
The MavoR 


principle, and againſt all the authorities, (except the late deciſions 
which proceeded on a miſtake) if we were to grant the preſent ap- 
plication; and therefore this rule muſt be diſcharged. 

 Grosx J. When I firſt came into this Court it was ancletivos 
to be the conſtant practice to grant rules of this kind as matters 
of courſe: but my Lord Chief Juſtice has clearly ſhewn that the 
reaſon given for it is not true; the party applying to a court of 
equity has not the benefit of his application as a matter of courſe ; 
that court will examine all the circumſtances of the caſe and exer- 
ciſe it's diſcretion accordingly. Such an application as this was 
made to the Court of Common Pleas i in a caſe reported i in Wilſon 
(a) where Lord Ch. J. D Grey ſeemed to be of opinion that 
the party applying had no right | to inſpect the corporation books. 
And conſidering the caſe on principle, I do not ſee any reaſon 
why ſuch an indulgence ſhould be allowed i in the caſe of a corpo- 
ration when it would be refuſed if the action were e brought by 
an individual. {ered | 
LAwRENCE J. In the caſe of the corporation of Barnſable v. 
Lathey I made the application to inſpect the corporation books, on 
the authority of the Mayor of Lynn v. Denton, and at that time 
Lord Kenyon intimated a doubt upon the queſtion; and though 


had not the beneſit of it (5). The foundation of the deciſion. in 


the caſe of the mayor of Lynn v. Denton was that liberty to in- 


ſpect the corporation books and papers would be granted in 
equity as a matter of courſe, and that it would only create ex- 


penee to the parties to ſend them into that court. But on look- 


ing into the authorities it does not appear that a court of equity, 
will grant an inſpection as a matter of courſe. In the caſe 
cited from Vezey Lord Hardwicke thought that courts of law 
ought not to grant an inſpection of the corporation books in 
ſuch a caſe as this; and though he ſaid that. in a court of equity 
ſuch an inſpection would be granted, I do not underſtand that it 
would be granted in all caſes as of courſe, but only under certain 
circumſtances. | In the caſe in 3 Wilſon Lord Ch. J. De Grey 
thought ſuch an application as ihe preſent an extraordinary one. 
He ſaid © Do you lay it down in general that a ſtranger has a 
right to inſpect the books of 2 ee! ? How has a ſtranger 
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(a) Hodges: v. Allis, 3 Wilſ. 399. (2) Vid. ante, 3 vol. 305. . 44. | 
16 | 15 8 | | 1 1 to 
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to a corporation more right to inſpe& their books than the books 
of a private perſon? While Lord Camden fat here, there was the 
like motion, in the like action of treſpaſs where the defendant 
juſtified under the corporation of Iich for diſtraining for a toll 
for repairing a quay there, and the motion was refuſed, the 
plaintiff there being a ſtranger to the corporation. And I am ſure 
in many caſes like the preſent the motion has been refuſed.” 
He however declined giving a politive opinion on the point, 
becauſe the cauſe was not at iſſue. Conſidering therefore the 
weight that is due to the opinions of Lord Hardwicke and 
Lord Ch. J. De Grey, notwithſtanding the practice that has ob- 
tained ſince, I think it is better to recur back to the ancient 
practice, particularly as the reaſon given for the late deciſions is 
not a ſatis factory one. | 


Lz BLANC J. I do not ſee any diſtinction in this reſpect be- 


tween the caſe of a corporation and that of an individual ſuing, 
nor how after this application ſnould be granted we could refuſe 
a ſimilar application in an action brought by an individual. 

Per Curiam, Rule diſcharged. 


Innes againſt Sir T. WaLLace DuNLoe, Bart. 


HIS was an action upon promiſes. The firſt count in the 

declaration ſtated that on the 24th of September 1776 the 
defendant together with T. Wallace and J. Boſeell made their 
joint and ſeveral bond in Scotland for 500 l. and lawful intereſt 
to Hunter and Co. payable at Whitſunday then next, together with 
1007. as a liquidated penalty in default of payment on that 
day; that default was made in payment on that day; that on the 
22d of May 1779 Hunter and Co. according to the laws of Scot- 
land aſſigned the ſaid inſtrument to John Hunter, who in May 
1787 aſſigned it to 7. Robertſon, who in November 1793 
aſſigned to the plaintiff, of which the defendant had notice; that 
by reaſon of the premiſes and according to the law-of Scotland 
the defendant became and was indebted to the plaintiff in the 
ſaid ſum of 5004. and alſo in 100 J. for the liquidated penalty; 
and being ſo indebted he in conſideration thereof promiſed to pay 
&c. In the ſecond count it was ſtated that on the 1ſt of May 
1779 the defendant was indebted to Hunter and Co. in 1400 J. 


for money lent and advanced by them to the defendant in Scot- 
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land, and that afterwards. Hunter and Co. in due manner accord- 


ing to the laws of Scotland aſſigned over the ſaid debt to the 


plaintiff; that by reaſon of the premiſes and according to the laws 


of Scotland the defendant became liable to pay the ſaid ſum to the 


plaintiff, and being ſo liable he in conſideration thereof promiſed 


to pay &c. There were four other counts, for money paid by the 
plaintiff to the uſe of the defendant, for money had and received 
by the defendant to the plaintiff 's uſe, for money lent and ad- 


vanced by the plaintiff to the defendant, and on an account ſtated. 


The defendant pleaded the general iſſue to hows four laſt 8 and 
demurred to the two firſt. | 

Onſlow, Serjeant, in ſuppert of the demurrer, objected that 
the plaintiff, who was merely the aſſignee of a choſe in action, 
could 'not ſue in his own nnme, but ſhould have brought the 
action in the name of Hunter aud Co. the gert vr in che bond. 
But ; 
The Court, after obſerving that this was not àn action dhe 
bond, ſaid that they were clearly of opinion that the aſſignment 
of the bond to the plaintiff was a conſideration for the aſſumpſit by 
the defendant, in the ſame manner as actions of aſſumpſit are main- 
tained in every day's practice upon foreign judgments; and that 
the defendant by demurring had confeſſed both the conſideration 


and the aſſumpſit. And therefore they gave 
Judgment for the phiniff 0 . 


Giles was to have argued for the plaintiff. 


Ti V5 To 


(a) Vid, Fenner v. Meares, 2 Bl, Rep. 1269. 


PARKINSON againſt THOMPSON. 


HE declaration was delivered the laſt day but one of Hilary 
Term laſt againſt the defendant, then a priſoner in the cuſtody 

of the marſhal ; and an affidavit of the delivery was made and filed. 
On the 28th of February the defendant was ruled to appear and 
plead on the 2d of May in Eaſter Term (5), which rule expired 
on Thurſday after three weeks of Eafſer. On ſearching the office, 
and no plea appearing to have been filed in Eaſter Term or in 
Eaſter vacation as of that term down to the 11th of June (two 
days before Trinity Tetin,) the Fink on that day fi igned judg- 


(5) Bafter Term in this year . on the zoth of April, and Trinity Term on 


. | ment 
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ment as for want of a e notice "_ nn _ writ 


3 of enquiry. SI aft 0 + engt: 

On a former day a rule ik Was: WY for ſeniog aſide the 
. interlocutory judgment, and ſtaying the proceedings on an affidavit 
Rating that three days, after the delivery of the declaration a plea 


had been filed in the vacation as of Llilary Term preceding. 
Eſpinaſſe now ſhewed cauſe againſt the rule; contending that 
| the plea ſo filed before the proper time for pleading, without no- 
tice to the plaintiff, was a nullity, and did not prevent the plaintiff 
ſigning judgment, as, for want of a plea of Haſſer Term. That 
for want of ſuch notice the plaintiff was ſurprized and miſ- 
led in his ſearch in the office for a plea. In Thomas v. Pritchard 


ante 4 vol. 664. and Ruſholm v. Chapman ante 5 vol. 473. it was 


ſettled that, where 2 priſoner pleads earlier than by the rules of 
the Court he is compellable to plead, he muſt give notice to the 
plaintiff of his having ſo pleaded. 

Erſkine, in ſupport of the rule, ſaid that though the So 
ould not avail himſelf of a plea pleaded. before the proper time 
in order to obtain his diſcharge. by ſurprize on the plaintiff, yet on 
the other hand the plaintiff ought not to be ſuffered to take ad- 
vantage of the defendant's promptitude to plead, in order, by 
treating the plea as a nullity, to exclude him from an opportunity 


of making his defence. ; 
Per Curiam. Where the defendant pleads before his time with- 


out giving notice to the plaintiff, it is a ſurprize upon the latter, 
who without ſuch notice is not required by the rules of the Court 
to ſearch in the office for a plea as of a term prior to that wherein 
regularly the defendant ſhould have pleaded. What was faid in 
the caſe of Ruſbolm v. Chapman is in point to this purpole ; and 


the maſter reports that the practice is as there ſtated. 
Rule diſcharged (a). 


ation, a proper affidavit of merits being 


(a) But the Court conſented that the de- 
produced. 


ſendant ſhould be let in to plead to the 


CHALLENGER againſt SHEPPARD and Another. 


=n18 caſe was ſent by the Lord Chancellor for the opinion of 
this Court. James Cook, being ſeiſed in fee of the premiſes 


2h queſtion, by his will duly executed 8c. dated July 1 5th, 1739, 
deviſed as follows; * I give and deviſe to . Howe, R. Bali. iſcombe, 
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Where an 
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is deviſed to 
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A. B. with- 
out any limi- 
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i800, and R. Ames, and their heirs, all that eſtate I lately purchaſed of 
OED: Mr. White called Larke's Leaſe, in the ſaid pariſh of Shipton, in 
ce truſt for Joan the wife of Jobn Pippet and Fames her fon, one 
. moiety of the profits to be applied by my ſaid truſtees to the 


ſeparate uſe of the ſaid Foan Prppet, and the other moiety to be 
laid up or otherwiſe improved till the ſaid James ſhall arrive at 
his age of twenty-one years; and my will is that if the ſaid Joan 
ſhall die during the minority of the ſaid James, my faid truſtees 
ſhall lay up the increaſe and profits of the ſaid mother's moiety 
for the benefit of her ſaid fon, and after the deceaſe of the ſaid 
Joan ſhall permit and ſuffer the ſaid James to enter upon and 
enjoy the whole as ſoon as he attains his age of twenty-one years. 
Likewiſe I give unto my - ſaid truſtees thoſe two acres lately pur- 
chaſed of Mrs. Sarah Brown ſituate in Cre/combe aforeſaid called 
Bullimore in truſt for the ſaid James Pippet, to hold to the ſaid 
James and his heirs for ever.” In 1749 James Cook the teſtator 
died ſeiſed of Larke's Leaſe, without iſſue, and without revoking or 
altering his ſaid will, leaving Betty Cook, daughter of his deceaſed 
brother John Cook his heireſs at law, and the ſaĩd Foarn Pippet and 
James Pippet the deviſees him ſurviving. The ſaid Joan Pippet 
died in 1754; and the ſaid James Pippet ſurvived her, and being 
then of the age of twenty-one years entered into poſſeſſion of the 
eſtate called Larke's Leaſe, and died fo poſſeſſed in November 1777. 
The Court of Chancery directed the above caſe to be made for the 
opinion of the Judges of this Court on the following queſtion, 
viz., © What eſtate Fames Pippet the ſon of Jean Pippet took in the 
eſtate called Larke's Leaſe deviſed to him by the will of the ſaid 
teſtator ?” | 
Bg Serjt., for the plaintiff, contended (a) that J. Pippet the 
-deviſee took an eſtate in fee in the premiles called Larke's Leaſe 
under the will of J. Coo. It is a general rule that, where the de- 
viſor uſes words in his will which ſhew an intention in him to give 
the deviſee a greater eſtate than for life, the deviſee takes a fee unleſs 
there be other words in the will ſhewing that he intended to 
reſtrain the deviſe to an eſtate tail. Com. Dig. Deviſe, N. 4. 
Nov it is apparent that the devifor in this caſe intended that the 
deviſee ſhould take a greater eſtate than for life, and there are no 
words in the will to ſhew that he did not intend that the deviſee 
ſhould take a fee. The deviſor by giving a fee to the truſtees ſhews 


(a) This-caſe was argued in the hf Term, but the certificate was nohſent vntil this 
Term. é 
| 14 | that 
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that he did not intend to die inteſtate as to any part of his pro- 
perty. An eſtate in fee is expreſsly given to the truſtees, and it 


is evident from the whole context of the will that the deviſor in- 


tended that James-Pippet the ceſtui que truſt ſhould after his mother's 


death take a beneficial intereſt in every thing that was deviſed to 


ws ] 

f ö 

| 
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3 
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againſt 
Surren, 


the truſtees; for he could not intend that the truſtees ſhould take 


any beneficial intereſt themſelves. In Newland v. Shepherd (a), 
where the deviſor deviſed the reſidue of his real and perſonal eſtate 
to truſtees and their, heirs, &c. do pay and apply the produce (6) 
and intereſt for the maintenance and benefit of his grand- children 


until they ſhould be of age or marry, without making any further 


diſpoſition of his eſtate, it was determined by Lord Chancellor 
Macclesfield that the grand - children ſhould have the ſurplus both 
of the real and perſonal eſtate after their age of twenty-one. Again 
in Peat v. Powell (c), where the deviſor gave the reſt reſidue and 
remainder of his real and perſonal eſtates to truſtees, in truſt for 
his younger ſon Ciles till he attained twenty-one, and then the 
truſt ta ceaſe, Lord Keeper Henley after conſideration ruled that 
Giles was intended to have the whole beneficial intereſt ia the reſidue 
of the real and perſonal eſtate, and that the truſt, was to continue 
only during his minority; and his Lordſhip recognized the caſe 
of Newland v. Shepherd. But there are allo words ſufficient in 
this will to paſs the fee to the ceſtui que truſt ; becauſe, having 
before deviſed all hat fate. &c. to the truſtees in fee, the teſtator 
directed that after the death of Joan Pippet if ſhe ſhould die during 
the minority of her ſon James Vippet was to enter upon and 
enjoy the whole as ſoon as he attained his age of twenty-one 
years,” Now that expreſſion © the whole“ muſt relate either to 
the, © eſtate,” or to “ the encreaſe and profits of the mother's 
moiety.;” and whether it relate to the one or the other, the con- 
ſequence is the ſame; for by a deviſe of the rents and profits of an 
eſtate, the eſtate itſelf will pals, Salk. 228. 

Gibbs, for the defendant, inſiſted that James Pippet, 5 Goda 
took only an eſtate for life, becauſe no words of inheritance were 
added to the deviſe to him. The argument of the plaintiff, drawn 
from the two caſes in P. Williams and Ambler, that the beneſicial 


intereſt that the deviſee takes is co-extenſive with the legal intereſt 


deviſed to the truſtees, is untenable, becauſe it-tends to ſhew that 
in all pales. where an eſtate 1s given to truſtees and their heirs 13 


(a) 2 P. alis 0 en Williams, 194. AK an 
(5) See Mr. Cox's note on this; 73 (c) And: 387. 
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1800. truſt, the ceſtui que truſt muſt take a fee. But the eſtate of the 
—— ceſtuique truſt is not to be meaſured by the eſtate deviſed to the 
hgh pA truſtees. And a contrary doctrine has at all times prevailed, namely, 
N that the heir at law takes whatever is not expreſsly deviſed away 
from him. The caſe cited from 2 P. Milliams ſeems, at leaſt, 
queſtionable. But the other caſe cited from Ambler by no means 
warrants the poſition for which it was adduced: it was evident in 
that caſe that the teſtator intended that the deviſee ſhould take the 
whole beneficial intereſt ; he interpoſed the truſtees for the purpoſe 
of protecting the eſtate during the minority of the ſon, and he 
directed that the truſtees ſhould ceaſe to have any control over the 
eſtate when the ſon attained the age of twenty-one. But there is 
nothing in this will from which it can be collected that the teſlator 
intended that James Pippet ſhould take the fee. No fair argument 
in his favour can be derived from the uſe of the word “ eſtate.” 
It may be admitted that in many caſes the word © eſtate” will paſs 
a fee without words of inheritance. But that word has not that 
effect where it is uſed to deſignate the local fituation of the pre- 
miſes; and it is uſed for that purpoſe in this will, the deviſe being 
of © all that eſtate TI lately purchaſed of Mr. White called Larke's 
Leaſe in the pariſh of Shipton,” which is equivalent to ſaying all 
my eſtate or that my farm called &c. The introduction of the 
word “ eſtate” here cannot vary the queſtion, becauſe it is only 
applicable to the deviſe to the truſtees, and the eſtate was before 
given to the truſtees and their heirs. The utmoſt effect that the 
| uſe of that word could have would be to give a fre by implication 
- TY to the truſtees, if it had not been expreſsly given before; but it 
| does not follow that therefore the ceſtui que truſt ſhall take a fee. 
The plaintiff's argument, as founded on the introduction of this 
word * eſtate,” proceeds on a fallacy, in ſuppoſing that the word 
< eftate” is uſed in the deviſe to the ceſtui que truſt, whereas it is 
merely uſed in the deviſe to the truſtees. Recourſe was then had 
to another expreſſion in the will © to enter upon and enjoy the 
2whole,” to ſhew that the teſtator intended that the deviſee James 
Pippet ſhould take the whole intereſt in the premiſes after his 
mother's death : but thoſe words were inſerted in the will merely for 
the purpoſe of giving both the moieties of the land to the deviſee 4 
which had before been ſevered. The deviſor, having firſt directed 
that the mother ſhould take one moiety and the ſon the other, then 
directed that the ſon after the mother's death ſhould enjoy the whole, 
that is, both the moieties: but that does not prove that the ſon was 
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to take a fee in the whole. This very caſe is put in Com. Dig. 
* Deviſe” N. 14. A deviſe of “ part to A. for life, the other part 
to B. and after the death of A. the whole to B.; he takes only for 
life ;”* cit, 1 Rol. Abr. 834. pl. 20, *Soa derlte to two ſons and 
their heirs, and if either die before marriage or within age and 
without ifſue, he whole to the ſurvivor, the ſurvivor takes only 
for life;” cit. 1 Rol. Abr. 836. J. 5 (a). And in this cafe, if the 
teſtator had intended to give a fee to James Pippet, he would have 
given ſuch an eſtate in expreſs terms, ſince it is clear from the 
deviſe to the truſtees and from the ſubſequent deviſe to James Pip- 
pet himſelf that he knew how to frame ſuch a deviſe. 


Beſt in reply. It is not neceſſary to contend that the heir at law 
will take whatever is not deviſed away from him, becauſe here the 
fee is expreſsly given to the truſtees; and by that deviſe he has 
manifeſted his intention that the heir at law ſhould not take. 
Then if the eſtate did not deſcend to the heir at law, the queſtion 
is to whom it is deviſed? And the two caſes cited from 2 P. 
Williams and Ambler ſhew that the law has already put a con- 
ſtruction on a will framed like the preſent, and has ſaid that the 
ceſtui que truſt ſhall take a beneficial intereſt in the whole that is 
deviſed to the truſtees, 


The Court gave no opinion when this caſe was argued, but the 
following certificate has been ſince ſent to the Lord Chancellor. 
* This caſe has been argued before us by counſel. We have con- 
ſidered it, and are of opinion that James Pippet, the ſon of Joan 
Pippet, took a beneficial intereſt in fee in the eſtate called Larke's 


Leaſe under the will of the ſaid teſtator James Cook.” 


June 17th, 1800. 
KENYON, 


N. GROSSE. 
S. LAWRENCE. 
S. LE BLANC. 


(a) The paſſages referred to in Roll. Abr. 
do not warrant the poſitions in Com. Dige/t; | ariſe. 
and according to the account of the Jaſt 


caſe in Hard, 150. this queſtion did not 
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The tenant 
of a houſe 
covenꝛnted 
in his leaſe 
to pay a rea- 
ſonable ſhare 
and propor- 
tion of ſup- 
porting re- 


pairing and 


„ amending all 


party walls 
&c. and to 
pay all taxes 
duties aſſeſſ- 
ments and 


impoſitions 
parliamenta- | 


ry and paro- 
chial, “it 
being the 


in tention of 


the parues 


that the land- 


lord ſhould + 
receive the 
clear yearly 
rent of 601. 
in net money 
without any 
deduction 
whatever ;*? 
during the 
leaſe the pro- 
prietor of the 
adjoining 
houſe built a 
party wall 
between that 
houſe and th: 
houſe de- 
miſed, under 
the ſtat. 14 
Geo. 3. c. 78.: 
held that 

the tenant 
(not the 
land lord) w2s 


bound to pay 


the moiety 
of the ex- 
pence of the 
party wall. 


CASES IN TRINITY TERM 


BaRRETT againſt The Duke of Brpronp. 


;N the trial of this actien of aſſumpſit (which was brodetie to 
recover 195 1, paid by the plaintiff for the proportionate part 

of the expences of a party wall built by the proprietor of the ad- 
joining houſe under the ſtat. 14 Geo. 3. c. 78. 40 41.) a verdict 
was taken for the plaintiff for that ſum, ſubject to the opinion of 


this Court on the following caſe. | 
In the year 1786 the plaintiff by aſſignment became poſſeſſed of 
a leaſe granted 1 in the year 1762 by the defendant's grandfather of 
certain premiſes on the north-ſide of the Great Piazza Covent Gar- 
den for a term of thirty years, of which about ſix years were then 
unexpired, under a yearly rent of 601. On the 6th of O#ober 
1788 a new leaſe was granted by the defendant to the plaintiff 
for a term of thirty-one years, to commence at the expiration of 
the ſaid leaſe or Lady Day 1792, at 60 J. per annum: The laft- 
mentioned leaſe is ſtated to be granted in conſideration of the great 
expence and charges which the plaintiff had been at in repairing 
the premiſes and alſo in conſideration of the following, among 
other, covenants ; * And likewiſe that the ſaid Michael Barrett his 
executors adminiſtrators and aſſigns ſhall and will from time to 
to time and at all times during the continuance of the ſaid term 
hereby granted bear pay and diſcharge all-taxes rates duties 722 
mente and impoſitions of what nature or kind ſoever, and whether 
parliamentary or. parochial, impoſed or charged or which at any 
time during the term hereby granted ſhall be impoſed or charged 
on the hereby demiſed premiſes or any part thereof or upon 
the landlord for the time being in reſpect thereof or of the 
ſaid rent reſerved for the ſame; it being the true intent and 
meaning of theſe preſents and of the parties hereto that the ſaid 
Duke of Bedford his heirs and aſſigns ſhall have and receive he faid 


yearly rent or ſum of 60 J. hereby reſerved in net money, without any 
deduftion defalcation or allowance out of the ſame on any account 


whatſoever ; and that he the ſaid Michael Barrett his executors 
adminiſtrators and aſſigns ſhall and will from time to time and at 


all times during the {aid term hereby granted bear pay and diſ- 


charge all rates and aſſeſſments for and towards the maintenance 
of the rector and his curate or aſſiſtant and other church othcers of 
the ſaid pariſh of Saint Paul Covent Garden as ſhall during the 

15 ſaid 
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faid term be aſſeſſed by the churchwardens of the faid pariſh for 
the time being or any two of them on the ſaid hereby deviſed 
premiſes or on the inhabitant or inhabitants thereof for that pur- 
poſe. And further that he the ſaid Michael Barrett his executors 
adminiſtrators and aſſigns or ſome or one of them ſhall aud will at all 
times during the ſaid term of thirty-one years hereby demiſed at his 
and their own proper coſts and charges when and ſo often as need 
ſhall require well and ſufficiently repair uphold ſupport maintain 
amend pave ſcour cleanſe empty and keep the ſaid demiſed pre- 
miſes with the appurtenances and all the brick walls and fences of 
and belonging or hereafter to belong to the ſame and the Pave- 
ment in the piazza or portico and the ſtreet before all the front of 
the ſaid premiſes and all the other pavements and all the walls poſts 
pales iron and other rails privies finks ſewers wydraughts drains 


603 


1800. 
— 


BarreTT 
agaimſt 


The Dake of 
Wein 


houſes of office and other appurtenances thereto belonging or which 


ſhall hereafter belong to the ſame with all manner of needful and 
neceſſary reparation cleanſing ſcouring andamendments whatſoever; 
and alſo that he the ſaid Michael Barrett his executors adminiſtra- 
tors and aſſigns ſhall and will during the term hereby granted as 
often as need ſhall require bear pay and allow a reaſonable ſhare 
and proportion of or for and towards /uþporting repairing amending 
and cleanſing all party walls, party gutters, common ſewers, public 
ſewers, and drains, belonging or which at any time during the ſaid 
term hereby granted ſhall belong to the ſaid hereby demiſed premi- 


ſes or any part thereof.” Theſe covenants are verbatim as in the old 
| leaſe, with the exception of ſuch parts as relate to the payment of 
the land-tax by the tenant, which by the former leaſe was paid by 
the landlord, and the amount of which was 22/7, 105. per 
annum. The demiſed premiſes conſiſt of two ſhops on the ground 
floor, and a range of apartments above ſtairs. Before the pulling 
down and building of the party wall hereinafter-mentioned one of 
the ſhops was underlet by the plaintiff by leaſe for ſeven, four- 
teen, or twenty-one years, at the yearly rent of 60/., the plaintiff 
covenanting to pay all the taxes and for water. And the other of 
the ſhops was underlet by the plaintiff by leaſe to one F. Aldritch 
for twenty-one years at the yearly rent of 267, 55., the plaintiff 
covenanting to pay all the taxes. The reſidue of the demiſed 
apartments was kept by the plaintiff for ſeveral years in his own 
hands, but atthe time when the party wall was built he had let them 
furniſhed to one Searle for twenty- one years at the yearly rent'of 
210/., the plaintiff covenanting to pay all the taxes. At the time 


Vol. VIII. Wks ; the 


S 
1800. 
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BARRETT 
/ againſt 
"The Duke of 
Boop. 


CASES IN TRINITY TERM 


the party wall was built the taxes paid by the plaintiff amount- 


ed to 72. 3s. a year. The queſtion for the opinion of the 


Court on the above facts is, firſt, Whether the plaintiff or the 


defendant be owner of the improved rent under the ſtat, 14 G. 3. 
c. 78. / 41; ? Secondly, Whether or not the plaintiff be liable 
under the covenants of the leaſe? If the Court are of opinion that 
the defendant is liable, then the verdict to ſtand for 1957, ; If the 


' plaintiff is liable, then a verdict to be entered for the defendant. 


E. Morris, for the plaintiff, contended that the defendant muſt 
be conſidered as the owner of the improved rent, and conſequently 
that the expence of the party-wall muſt be borne by him under the 
Stat. 14 Geo. 3. c. 78. / 41. It appears that under the former leaſe 
the landlord was to pay the land-tax, 2 21. 10s. a-year, which by the 
new leaſe is to be paid by the plaintiff; the defendant therefore is the 


owner of an improved rent to that amount. Or if the defendant be 


not the owner of an improved rent, then this muſt be conſidered as 
a leaſe at rack-rent, and there being but one rent the expence of 
the party-wall muſt fall on the landlord, according to the caſes of 
Southall v. Leadbeter (a), and Beardmore v. Fox (6). Thus the 
caſe would ſtand between theſe parties, if there were no covenants 
in the leaſe applicable to this ſubject. But it will be inſiſted upon 
by the defendant that it was the intention of the parties to this leaſe 
that the expence in queſtion ſhould be defrayed by the leflee, and 
that ſuch an intention is to be collected from the covenants to pay 
taxes and to repair. With. regard to the firſt of thoſe covenants ; 
it is the common covenant to pay taxes; the words “ aſſeſſments 
and impoſitions, whether parliamentary or parochial,” mean im- 
poſitions ejuſdem generis, as was faid by Lord Kenyon in the caſe 
of Southall v. Leadbeter, where ſimilar words were uſed. Then if 
the former part of this covenant to pay the taxes will not throw 
the expence of the party wall on the plaintiff, neither will the latter 
part of it, by which it js ſtipulated that the defendant is to receive 
the clear rent of 60 J. without any deduction or abatement, becauſe. 
that muſt be conſtrued with reference to the preceding part of the 
covenant ; and the meaning of the whole of the covenant is that the 
plaintiff ſhould pay all taxes, and that no deduction ſhould be 
made out of the annual rent on account of any taxes. And as to 


the covenanit to repair; it is evident from the words of the cove- 


nant that the parties did not intend that they ſhould extend to the 
expence of building a party-wall. The plaintiff only covenanted 
to repair and amend all party- walls, party-gutters &c, but here a 


(a) Ante, 3 vol. 458. (6) Hate, 214. 
| party- 
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party-wall was 6z:/t, and in ſuch caſe the act of parliament directs 
that the expence of it ſhall fall on the landlord. The parties could 


not have intended by the introduction of this covenant to make an 


exception out of the ſtatute in tliis caſe, becauſe it appears that the 
ſame covenant was inſerted in the former leaſe which was granted 
before the act of parliament was paſſed; and the covenant to repair 
in the new leaſe ought to receive the ſame conſtruction as the 
covenant in the former leaſe. 

Holland, contra, was ſtopped by the Court. 

Lord KENTONJ Ch. J. If there were no covenants in the leale 
applicable to this ſubject, there would be great weight in the 
plaintiff's argument: but it is not neceſſary to conſider which of 
theſe parties would have been liable under the a& of parliament ; 
modus et conventio vincunt legem. I think it was the intention 
of the parties to this leaſe that the expence of the party-wall ſhould 
be borne by the tenant, Had there been nothing more in the leaſe 
than the tenant's covenant to pay * taxes rates duties aſſeſſments 
and impoſitions whether parliamentary or parochial,” I ſhould have 
entertained the {ame opinion in this caſe that I expreſſed in one of 
the caſes cited, that thoſe words did not extend to building a party- 
wall : but the latter part of that covenant by which the tenant 


covenanted that the landlord ſhould receive the © yearly ſum of 


bol. in net money, without any deduction or allowance out of the 
ſame,” and the covenant reſpecting the © repairing of all party-walls” 
&c, ſatisfy me that the parties intended that this expence ſhould 
fall on the tenant. Theſe are the covenants of the tenant; and it 
is a general rule that the words in a deed are to be conſtrued moſt 
ſtrongly contra proferentem. 

Gros J. This act of parliament was allied in the year 
1774, and the leaſe was not granted until fourteen years after- 
wards, when the proviſions of the act were univerſally known. 
Then theſe parties having the act before them entered into 
this leaſe, in which it was ſtipulated that the landlord ſhould 
at all events receive a clear yearly rent of 60 J., without any deduc- 
tion of any kind. The 607. was a kind of ground rent; and I do 
not conſider the defendant, but the plaintiff, as the owner of the 


improved rent. 

LAWRENCE J. It does not appear to me neceſſary in this caſe 
to determine whether the plaintiff or the defendant be the owner 
of an improved rent. The ſhort ground of my opinion is, that it 
was the intention of che parties that the deſendant ſhould not be 
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put to any expence whatever reſpecting this houſe during the con- 
tinuance of the leaſe, but that all the expences attending it ſhould 
be borne by the plaintiff. | 

Le BLANC J. It ſeems to me that the covenants to repair are 
deciſive in favour of the defendant. There is firſt a covenant by 
the tenant in the uſual form to repair ; and then follows this cove- 
nant by the leſſee, © And alſo ſhall and will during the term bear 
pay and allow a reaſonable ſhare and proportion of and towards 


ſupporting repairing amending and cleanſing all party-walls &c.“ 


Friday, 
June 2 oth 0 


The public 
havea right 
ro uſe the 
cranes erect- 
ed on public 
quays. 

—In juſtify- 
ing (in a 
plea to an 
action of 
treſpaſs) the 
uſe of a crane 
in a public 
wharf, it 1s 
ſufficient to 
ſay that it is 
«« a public 
open and 
lawful 
wharf” with- 
out claiming 
the right by 
immemorial 
ulage, 


Under this covenant I think that the expence of building the party- 
wall muſt be borne by the tenant. 
| Poſtea to the defendant, 


—. 


BoLT again}; STENNETT. 


Tuis was an action of treſpaſs for breaking and entering an 
erection of the plaintiff's, called The Crane, on Smart's Quay 
in the pariſh of St. Mary-at- Hill in the ward of Billingegate, and 
continuing in the ſame for the ſpace of twelve hours. The de- 
fendant pleaded, beſides the general iſſue, two ſpecial' pleas of 
Juſtification, ' In the firſt ſpecial plea it was ſtated that Smart's 
Quay, on which the crane was erected, was a public open and lawful 
quay within the port and city of London between London Bridge 
and Blackwall for the landing thereon of all cuſtomable goods of 
all merchants importing the ſame for a reaſonable compenſation 
to be therefore paid by the merchants to the owner of the quay ; 
that the crane when &c. ſo erected for the unlading of goods on the 
quay out of ſhips lying near the quay for the purpoſe of being un- 
laden there was neceſſary for that purpoſe; that from time imme- 


mortal the Mayor and Commonalty and Citizens of London have had 


and ſtill have of right &c the lading and unlading by themſelves 
or their deputy of all goods and merchandizes of all merchants 
ſtrangers &c. imported into the city of London and the liberties there- 
of, and being ſo entitled by indenture dated December 5 th 1796 they 
appointed the defendant their deputy to lade and unlade all ſuch goods 
for ſeven years &c, by virtue whereof the defendant before and at the 
ſaid time when &c became and was entitled as ſuch deputy to have the 
lading and unlading of ſuch goods; that while the defendant was 
ſuch deputy to wit, on &c., certain cuſtomable goods belonging to 


merchant ftrangers were imported: from parts beyond the ſeas into 


15 | the 
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the port of London and within the city of London between Black- 
wall and London Bridge at Smart's Quay, being ſuch. public open 
and lawful quay, for the purpoſe of being unladen thereon by the 
direction of the agents of thoſe merchant ſtrangers, whereby it be- 
longed to the defendant to have the unlading of the ſaid goods and 


to uſe the ſaid crane, and to enter the ſame, ſo then erected and 


being neceſlary for the unlading of the goods; whereupon the 
defendant entered into the ſaid crane and uſed the ſame for 
the unlading of the ſaid goods and landing the ſame on the ſaid 
public open and lawful quay, as it was law ful for him to do &c. In 
the ſecond plea of juſtification it was alleged that Smart's Quay, on 
which the crane was erected, was an open public and lawful quay 
within the port and city of London &c for the landing thereon of all 
cuſtomable goods of all merchants importing the ſame into the port 
of London for a reaſonable compenſation to be therefore paid by 
the ſaid merchants to the owner of the quay, and that the ſaid crane 
ſo erected for the unlading of goods upon the ſaid quay was neceſſary 


for that purpoſe ; that on &c certain cuſtomable goods belonging to 


A. B. were imported into the port of London at Smart's Quay for 
the purpoſe of being unlading thereon by the direction of the ſaid 
A. B., whereupon the defendant as the ſervant of the ſaid A. B. 
and by his command entered into the crane, ſo being neceſſary for 
the unlading of goods upon the ſaid quay, and uſed the ſame for 
the unlading of the ſaid goods &c, as it was lawful for him to do &c. 

The plaintiff demurred to the two ſpecial pleas; and as to the 


firſt aſſigned for cauſes of demurrer that it was not alleged in the 


plea that any compenſation was to be paid to the plaintiff for the 
landing of the ſaid goods on the quay; that it did not appear by 
that plea that the defendant had any right to land the ſaid goods 
on the quay, or to enter into or uſe the crane for the unlading of 
the ſaid goods, or to continue on the crane or to work it; that it 
was admitted by the plea that a reaſonable compenſation was to be 
paid by the owner of the quay for the landing of the goods, and 
yet the defendant claimed the landing thereof, which was incon- 
ſiſtent and againſt law &c. The cauſes of demurrer aſſigned to 
the ſecond ſpecial plea were nearly the ſame as the former. The 
defendant joined in demurrer. 

Mood, in ſuppott of the demurrer, took two 33 to the 
pleas. Firſt, that they did not ſhew any right in the defendant to 
enter on the crane in queſtion for the purpoſe mentioned in the pleas; 
for that the public have no right to enter on all the quays in the 
Vol. VIII. 7 R Port 
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port of London to lade and unlade their goods; and that if they 
have any ſuch right it could only exiſt by immemorial uſage or 
cuſtom, which was not ſtated in either of the pleas. Secondly, that 
jf the public have a right to uſe the quay in queſtion for the pur- 
poſe mentioned in the pleas, it did not appear that the defendant 
had uſed it in this iaſtance at a reaſonable time. But 12 

The Court (ſtopping Dampier who was to have argued for the 
defendant) overruled both the objections. With regard to the 
firſt; they ſaid that it was not neceſſary to ſtate in terms in a plea 


of juſtification under the general right that this was an immemorial 


quay; that it was ſufficient to claim the right under the general 
words © a public open and lawful quay;“ in which reſpect it was 
{imilar to a highway,which may be deſcribed © as a public and com- 
mon king's highway” without alleging it to have been ſo immemo- 
rially. And they referred to what Lord Hale ſaid in his treatiſe De 
Portibus maris, par. ſec. cap. 6. (a) „If the king or ſubject 
have a public wharf, unto which all perſons that come to that port 
muſt come and unlade or lade their goods as for the purpoſe, be- 
cauſe they are the wharfs only licenſed by the queen according to 
the ſtat. 1 Elis. c. I1., or becauſe there is no other wharf in that 
port, as it may fall out where a port is newly erected; in that cafe 
there cannot be taken arbitrary and exceſſive duties for cranage, 
wharfage, peſage, &c. neither can they be enhanced to an immo- 
derate rate, but the duties muſt be reaſonable and moderate, though 
ſettled by the king's licenſe or charter. For now the wharf and 
crane are affected with a public intereſt, and they ceaſe to be Juris privatt 
only; as if a man ſet out a ſtreet in new building on his own land, 
it is now no longer bare private intereſt, but it is affected with 
a public intereſt.” From whence it is obvious that Lord Hale 
conſidered a public quay to be like a public ſtreet, common to all 
the King's ſubjects. And, as to the ſecond objection, they ſaid 
that, if true, it ſhould have been new aſſigned by the plaintiff, or 
that, if it were an objection to theſe pleas, it could only be taken 
advantage of on a ſpecial demurrer aſſigning this as a cauſe of 


\ 


demurrer. 
Judgment for the Defendant (5). 


(a) Hargr. Tra. vol. 1. p. 77. ; ant's office and employment of Packer's 
(5) The ſame queſlion was lately agitat- Porter, otherwiſe Alien Porter, by unlad- 
ed in the Court of Common Pleas, in an | ing at this quay certain goods belonging to 
action on the caſe brought by this defendant | Aliens, of which the defendant by virtue of 
againſt the plaintiff for wrongſully and in- his office was entitled to have the unlading 


juriouſly intruding himſelf into the defend- and to receive the duties and profits due 
| t | from 
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PeppER againſt Mac MASTER. 


Prin moved for a rule calling on the plaintiff to ſhew cauſe 

why an exoneretur ſhould not be entered upon the bail piece 
in this cauſe, and all further proceedings ſtayed in the mean time, 
the defendant having become a bankrupt by the laws of Haomburgh 
ſince the debt accrued to the plaintiff, and having duly obtained 
his diſcharge by receiving his certificate there; on an affidavit 
ſtating theſe facts: That the debt for which the action is brought 
was contracted while the defendant was reſident at Zamburgh, and 
previous to December 1796 ; that on the gth of December 1790 he 
was declared a bankrupt at Famburgh according to the laws of 
that place, and notice thereof given in the Hambungb Gazette 
which is circulated in this country, and in which notice was given 
for all the defendant's creditors to come in and prove their debts, 
otherwiſe they would be excluded; that the plaintiff might have 
proved his debt under the defendant's commiſſion, as ſeveral of the 
defendant's creditors did who reſided in London; that in Ocober 
1798 he received (what is called in Hamburgh) his certificate and 
diſcharge from his ſaid debts, which according to the laws of 
Hamburgh diſcharges not only the debtor's perſon but his eſtate 
alſo from all debts due before the bankruptcy; and that the de- 
fendant has been ſince arreſted in this action for a debt due 
before his ſaid bankruptcy. And he cited the caſe of Ballantine v. 
Golding, M. 24 G. 3. B. R. (a); where on a motion to enter an 
exoneretur on the bail piece, on the ground that the defendant had 
become a bankrupt and had obtained his certificate under the great 
ſeal of Ireland, and that the original demand aroſe upon a bill of 
exchange drawn in Jreland, payable by the defendant who reſided 


(a) Co. Bank. L. 515. 4th ed. 


— nn _— 


— — 


from the importers for the onladiog eredted there on paying a reaſonable ſatis- 
thereof. On the trial at Guildhall in May faction to the owaer; and that the defend- 
-1799 this defendant obtained a verdict, the | ant, who by his grant from the city had 
late Lord Ch. J. Eyre, who tried the cauſe, | the privilege of landing the goods, had 
being of opinion that as it was admitted | alſo, as an incident, a right to uſe all the 
that the merchants had a right to have their accommodations that were provided for 
goods unladen at the quay in queſtion, as | the public by the wharfinger for the par- 
a public quay, they had alſo by neceſſary | poſe of landing. | 

conſequence a right to uſe the cranes | 


6 there, 
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This Court 
will not or- 
der an exo- 
neretur to be 
entered on 
the bail 
piece, on the 
ground that 
the debt was 


' Contracted 


while the de- 
fendant was 
re ſident in a 
foreign 
country, and 
be fore he 
beczme a 
bankrupt by 
the laws of 
that country, 
though he 
may have 
obtained bis 
certificate 
there. 
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againſt 


Mac Mas- 
TER, 


Friday, 
June 20th, 


A broker 
who con- 
tracts with 
others for 
the ſale of 
ftock at a 
future day 
by the au- 
thority of 
his principal, 
who after- 
wards refuſes 
to make good 
the bargain, 
cannot by 
paying the 
difference to 
ſuch third 
perſons 
maintain an 
action on an 
implied 
aſſumpſit 

ag ai yſt his 
principal for 
the amount, 
If the 


principal were really 
ſtat. 7 G. 2. c. 8 again 
time of the bargain ma 


queſtion was not again brought forward. 
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there, Lord Mansfield ſaid, It is a general principle chat — 
there is a diſcharge by the law of one country it will be a diſ- 
charge in another. That he remembered a caſe in chancery of a 
ceſſio bonorum in Holland, which is held a diſcharge in that 
country, and it had the ſame effect here. And the rule in that 
caſe was enlarged and afterwards made abſolute by conſent, the 
counſel giving it up upon the authority of Burrows v. Jemimo, 
2 Str. 733. 

But the Court ſaid that this was diſtinguiſhable from the . caſe 
cited, for there it did not appear but that both parties reſided in 
Ireland, whereas here the plaintiff was reſident in this country (a), 

Le BLanc J. mentioned a caſe in the Court of Common Pleas not 


long ago, in which a ſimilar application was made on a bankruptcy 
ariſing in 7reland, but the rule was refuſed, that court thinking it 
a point of too much importance to be decided in a ſummary way; 
afterwards the defendant pleaded his diſcharge under the bank- 
ruptcy, but the- court thought it was improperly pleaded ; and the 
Rule refuſed, 


Per Curiam, 


(a) Which was admitted. 


Cuil againſt MokLEv. 


SSUMPSIT for money paid laid out and expended for the uſe 
of the defendant; upon an account ſtated ; for work and 
labour as a broker for the defendant, and on a quantum meruit; 
to which the defendant pleaded the general iſſue. At the trial be- 


fore Lord Kenyon at Guildhall the cafe appeared to be this. 


Morley, being poſſeſſed of 10,000 J. 3 per Cent. conſolidated ſtock, 
applied to Child a ſtock- broker to ſell it for him for the next open- 
ing, the ſtock being then ſhut. The defendant's direction to the 
plaintiff was to ſell at 60 if he could, if not for 59 and a fraction. 
Child accordingly bargained with two perſons, Ruit and Shepherd, 
for the ſale of this ſtock at 59 and a fraction for the next opening, 
not diſcloſing to them at the time the name of his principal. In 
the mean time and before the transfer day the ſtock roſe to 62. 
The defendant being afterwards called upon to make good his en- 
gagement to the purchaſers refuſed fo to do, alleging that the plain- 


poſſeſſed of the ſtock ſo bargained to be ſold, ſuch contract is not i! legal within the 
u Rtock-jobbing, aithcugh the broker did not diſcloſe the name of his principal at the 
de; and the purchaſer may maintain an action for che difference againſt the principal. 


4 tiff 
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tiff had exceeded his authority in ſelling at too low a price. Where- 
upon the plaintiff, conſidering himſelf bound as the broker who had 
contracted with Ru77 and Shepherd for the ſale of the ſtock to make 
good his engagements to them, paid them the difference of the price 
of the ſtock when bargained for and when it ought to have been 
transferred, amounting to 5761. 8 c., and brought this action againſt 
Morley to recover that ſum, and a further ſum of 12/7. 104. for 
his commiſſion as broker on the ſale of the ſtock. And the jury 
under Lord XKenyor's direction found their verdict for the amount 
of the two reſpeQive ſums, diſcriminating at the time between 
them. 


A rule was obtained by Law in the laſt Term, calling on the 
plaintiff to ſhew cauſe why the verdict ſhould not be ſet aſide on 
ſeveral grounds; 1ſt, Becauſe the tranſaction for the ſale of the 
ſtock, as between the plaintiff and Ruit and Shepherd, was illegal 
and void within the ſtatute 7 Geo. 2. c. 8. againſt ſtock-jobbing; 
and the purchaſers could not have enforced the contract againſt 
the plaintiff, there being no ſtock in his name to be transferred. 
adly, Becauſe no perſon can make another his debtor by a volun- 
tary payment of the other's debt due to a third perſon; more 
eſpecially in this caſe, when by the defendant's refuſal to pay the 
money to the purchaſers of the ſtock there was a direct notice to 
the plaintiff not to pay it. 3dly, Becauſe, conſidering the relation 
in which theſe parties ſtood to each other, that of principal and 
agent, the plaintiff as agent had no right to pay money for his 
principal againſt his conſent, in order to found an action againſt 
him, even admitting that the principal was bound to pay it to third 
parties; for the agent in theſe tranſactions is the only witneſs for 
his principal, and the latter thereby loſes the benefit of his teſtimo- 
ny. Athly, Becauſe at any rate this form of action was miſcon- 
ceived; if the plaintiff had been damnified by the defendant's 
neglecting to transfer the ſtock, he ſhouid have brought an action 
on the caſe for the ſpecial damage. 

Erſkine, Garrow, and Henderſon, now ſhewed cauſe againſt the 
rule. As to the firſt ground of objection to the verdict; This is 
not a caſe within the ſtatute againſt ſtock-jobbing ; for that only 


applies to caſes where there is an agreement for the transfer of 


ſtock, the pretended ſeller having really no ſtock to transfer, nor 
any actual ſale being within the contemplation of the parties, but 
2 mere gambling for the difference of the price between the times 
of making and executing the bargain. But here Morley was 
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actually poſſeſſed of the ſtock bargained to be a and he 
com miſſioned Child as his broker to diſpoſe of it for him; and 


| though the bargain was made. in Chila' s own name, without diſ- 


cloſing his principal, yet that cannot vary the nature of the caſe, 
which was a bona fide agreement for the ſale of exiſting ſtock by 
un agent properly authoriſed by his principal. By the 7th ſeQion 
of the act of the 7 Geo. 2. c. 8. if ſtock agreed to be purchaſed at 
a future day ſhall not be transferred, the party to whom it was to 
have been ſo transferred may purchaſe the like quantity of other 
Rock at the market price, and recover the difference in damages on 
the breach of the contract. 2dly, If the contract were legal within 
che ſtatute, then as the plaintiff did not name his principal to the 
purchaſers at the time, and as they might have ſued him for the 
difference, he was under a legal obligation to pay the money. 
But ſuppoſirig that by a diſcloſure of his priacipal he could have 
{hifted the "reſponſibility from himſelf to his principal, yet if the 
latter were legally bound to perform the contract, the plaintiff was 
under a moral obligation to pay the amount, which is ſufficient to 
ſuſtain this action. His own character in his buſineſs was 
at ſtake unleſs he made good the contract which he had entered 
into without naming his principal. It is the common courſe of 
buſineſs on the Stock Exchange for the brokers to make engage- 
ments in their own names for the transfer of ſtock without diſcloſing 
their principals, and credit is in thoſe caſes given to themſelves 
perſonally ; they ſtand therefore in the nature of guarantees for 
the due performance of ſuch contracts on the part of their prin- 
cipals. The third objection would have great weight if by the 
payment of the money to Rut and Shepberd by the plaintiff he 
had altered the ſituation of the defendant, his principal: but that 
was not the caſe here; for it was competent to the defendant to 
have made any defence to this action which he could have done 
to an action brought againſt him by Ruit or Shepherd for not 
transferring the ſtock, If the contract were illegal within the act 
of parliament, the plaintiff by voluntarily paying the money could 
not raiſe an aſſumpſit againſt the defendant. Neither could the 
plaintiff's teſtimony have been of any avail to the defendant in 
this caſe; for the defence ſet up was not that ſuppoſing the plain- 
tiff to have been properly authoriſed. by the defendant to ſell the 


ſtock on the terms which he did, the defendant would not 


have been bound by that bargain, but the diſpute was whether or 
not the defendant had given authority to the plaintiff at all to ſell 


at ſuch a price. This was therefore a queſtion properly to be tried 


between 


o 
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between theſe parties, and could, be tried more advantageouſly for 


the defendant in this than in any other form; | becauſe now the 


plaintiff could not give evidence for himſelf, as he might have done 
in an action brought by Ruit or Shepherd againſt the defendant, 
but was obliged to prove his authority by other teſtimony. Athly, 
As to the form of the action; although perhaps the plaintiff might 
have brought his action on the caſe for damages, yet he may wave 
the tort and bring his action in this form; for if the caſe proved 
would have been a ſufficient conſideration for an expreſs promiſe 


to pay by the defendant, it will alſo, be ſufficient to raiſe an implied 


aſſumpſit in law, on the ground that the payment made by the 


plaintiff for the defendant was what the latter was legally and 


morally bound to have made, and that the plaintiff has ſo done in 
conſequence of having been placed in a ſituation of reſponſibility 


by the act of the defendant. | But at all events as the jury have 
ſevered the ſums for which the action was brought in their verdict, 


the plaintiff is entitled to recovet the 12 J. 105. for his commiſſion 
as broker, for which the defendant was anſwerable to him alone. 
Lord Kenyon Ch. J. There is no pretence to ſay that 
this is a ſtock · jobbing tranſaction within the ſtatute. The parties 
intended a bona fide ſale of ſtock, of which Morley, on whoſe account 
it was fold, was then actually poſſeſſed; and the queſtion is whe- 
ther this may not be done through the intervention of a broker 
though he does not diſcloſe his principal at the time ; of which no 
doubt can be made. Nothing can be more unjuſt than the defence 


which has been ſet up to the whole of this demand; and that con- 


ſideration may at firſt view of the caſe have tended to warp my 
judgment. But I cannot perceive what beneſit the defendant can 
propoſe to himſelf by ſuch conduct; for the Court have no doubt 
but that at all events the verdict muſt ſtand for the 12/. 105s., the 
2mount of the plaintiff's commiſſion as broker, under the count 
for work and labour. And I think that ſome method or 
other will be found for making the defendant pay the amount 
of the difference which the plaintiff has honourably ſettled on 


account of his principal's not making good his engagement. But 


as to that part of the demand, there is a difficulty in the form of 
action; and perhaps it would have been better framed ex delicto- 


than ex contractu. I admit that no man can by a voluntary pay- 
ment of the debt of another make himſelf that man's creditor, and 
recover from him the amount of the debt ſo paid: but what preſſed 
on my mind was that the plaintiff was under ſome ſort of compul- 
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fon to pay the differences. We know that it is the common praQice 

on the Stock Exchange for the broker who is employed to ſell ftock 
not to diſcloſe the name of his principal at the time of making the 

bargain; and the buyer deals with him upon the confidence of his 
character. Therefore I conſidered that his character was at ſtake _ 
in making good the engagement he had entered into on behalf of 
his principal; and having been placed in that ſituation of reſpon- 
ſibility by the act and procurement of the defendant, I conſidered 
that his paying the differences under ſuch circumſtances was not 
altogether a voluntary act, but done under the preſſure of a ſituation 
in which he was involved by the defendant's breach of faith. I 
remember a caſe in Ro/le's Abridgment where a party met to dine 
at a tavern, and after dinner all but one of them went away with- 
out paying their quota of the reckoning, and that one paid for all 


the reſt; and it was holden that he might recover from the others 
their aliquot proportions. If the plaintiff here had been bound as 
guarantee for the defendant to the purchalers of the ſtock, there 
could have been no doubt but that he might have recovered his 


whole demand in this action. However upon the whole, con- 
ſidering the difficulties of the caſe in it's preſent ſhape as to the 
ſum recovered for the differences, I think it would be better to 
frame another action for this part of the demand better adapted te 


the nature of the caſe. 
LAwRENCE J. My difficulty is this; if Child . to 


ſell the ſtock on his own account, then the caſe falls directly within 


the prohibition of the act of parliament, becauſe he really was not 
poſſeſſed of the ſtock ſo bargained to be ſold. But if he added as 
broker or agent for Morley, which he legally might, and his con- 
tract would then be valid within the ſtatute, he ought in that caſe 
to have permitted Morley to ſettle or not with the purchaſers as he 
pleaſed; and the plaintiff ſhould not have taken upon himſelf to 


pay the money without the conſent of his principal, more eſpecially 
after that principal had refuſed to pay it. In this general view of 


the caſe the payment by the plaintiff would be at his own peril, and 


he could not recover in this action as for money paid to the uſe of 


the defendant. The only ground on which (as it ſeems to me) 
the verdi& in this caſe could have been ſupported for the whole 
demand was by conſidering the plaintiff as ſtanding in the ſituation 
of a guarantee for the ſale of the ſtock to the purchaſers. Taking 


the tranſaction as now diſcloſed to be legal within the ſtatute, there 


could be no olyeQion - to the plaintiff's becoming the guarantee of 
duch 
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48 a legal contract; and then if he had paid the dn on the 
default of the defendant, he would have ſtood in the common 
ſituation of a ſurety paying money for his principal; and it might 
have-been a queſtion whether, if by the general uſage of the Stock- 
Exchange brokers contracting for the ſale of ſtock and not diſ- 
cloſing the names of their principals were conſidered as impliedly 
Pledging their. own credit for the faithful perfermance of the 
contract, ſuch general uſage might have been deemed equivalent to 
an expreſs guarantee on the part of the plaintiff, and then the 
money paid by him in default of his principal would have been 
money paid to the uſe of the defendant. But difficulties occur in 
this view as the facts now ſtand, and therefore it ſeems more pro- 
per that the verdict ſhould only be entered up for the amount of 


the brokerage. 
. Per curiam, TOOLS -Ordered ring 


The KM againſt Epward LovxpEx Lovxpxx. 


Tus defendant, As Sheriff of the county of Brecknock, was fined 
for non-attendance at the aſſizes by the' juſtices of that cir- 
cuit, the record of which fine having been removed at the inſtance 
of the defendant into this court by certiorari appeared to be as 
follows; 
© Brecon, to wit, Be it remembered that at the Great Seſſions 
and gaol delivery of our lord the King for the ſaid county, holden at 
Brecon in the ſaid county on Saturday the 3oth day of March in the 
39th year of the reign &c. before George Hardinge and Able Moyſey 
Eſquires, juſtioes of our ſaid lord the King of the Great Seſſions of 
the ſaid county, aſſigned to deliver the gaol of the county afore- 
ſaid of the priſoners therein being, and alſo to hear and determine 
divers felonies &c., E. IL. Lovedlen Eſq. High Sheriff of the ſaid 
county is duly and ſolemnly called to appear and give his attend- 
ance at this ſame Seſſions, to do and perform thoſe things which to 
his office do belong and appertain, and as by his Majeſty's writ in 
that behalf to him directed and delivered he is commanded; and 
the ſaid E. L. Loveden High Sheriff as aforefaid not accordingly 
appearing and attending at this ſame Seſſions in obedience to his 
Majeſty s ſaid writ or otherwiſe to perform the ſaid duties of 
his office, but contemptuouſly making default, therefore it is 
ordered that the ſaid E. L. Loveden be ſined, and he is accordingly 
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by the Court here fined and amerced in the ſum of 1007. to be 
by him forfeited and paid to the uſe of our ſaid lord the King 


for ſuch his contempt and default aforeſaid. And it is further 


ordered that a levari do iſſue under the ſeal of this Court to the 
.coroners of the ſaid county or one of them, thereby commanding 
them or one of them to levy the ſaid fine out of the goods and 
chattels lands and tenements of the ſaid E. L. Loveden. 


At the ſame time was returned the following; 
Breconſbire, to wit, An extract of a fine ſet and impoſed at 
the Great Seſſions held at Brecon in and for the ſaid county on 
Saturday the 3oth day of March in the year &c, 1799, before 

George Hardinge and Abel Moyſey Eſquircs, juſtices &c. 
DANYEL daten | Eſquires, Coroners 


and of the ſaid county. 


JohN WILLIAMS 


(a) E. L. Loveden, Eſq. High Sheriff of the ſaid county, becauſe 
the came not in his proper perſon to do and perform thoſe things 
which to his office belonged, as by his Majeſty s writ of ſummons 
to him directed and delivered he was required, therefore he is in 
mercy, and his fine is ſet at 100ʃ. 


(Signed) Wilkes, Prothonotary and Clerk of the Crown.” 


The defendant hereupon obtained a rule (5) to ſhew cauſe why 
the procedings touching the fine impoſed upon him ſhould not be 
quaſhed for inſufficiency, or if not quaſhed why the fine ſhould 
not be mitigated. 

When this caſe was called on, 

Lord KENYON Ch. Juſt. ſuggeſted a doubt how far it was com- 
petent to this Court to do what was required by the rule, namely, 
to mitigate this fine, for that they could not do this without enter- 
ing into the merits of the queſtion which they had no legal means 
of bringing into controverſy before them. 

Erſtine and Law, for the defendant, ſaid they were prepared to 
bring the merits of the queſtion before the Court upon afhdavit ; 
and cited an anonymous caſe in 1 Ventris 536, where one being 


brought up by habeas corpus who had been impriſoned by the 
Quarter Seſſions for non-payment of a fine of 20/. ſet by the 


(a) This extract of the fine was returned (3) This rule was ſerved on the two 


at the ſame time as the record itſelf of the | juſtices by whom 10 fine had been im- 


foe. poled. 
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Juſtices there upon him, the record of which fine was at the ſame 1360. 
returned by certiorari, this Court thought the fine had been im —— 

The Eing 
properly ſet for the cauſe returned, and ſaid “ they were to judge ag 
of ſuch fines, whether without cauſe, or to mitigate them when TIVEx. 
exceſſively impoſed.” They added that the authority of this Court 
to examine all criminal matters arifing within inferior juriſdictions 
when brought before them by certiorari was founded upon their 

general ſuperintending power in reſpe& of all criminal matters: 
but they admitted that they could not find any other authority than 
that in Ventris in ſupport of the power of this Court te mitigate 
fines impoſed by inferior courts, 
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. | Lord Kenyon Ch. J. In that caſe the Court were of opinion f j : 
that there was no gronnd at all in point of law for impofing the Bf 
fine for the reaſon aſſigned by the Quarter Seſfions; and ſo far h 4 
the caſe may be conſidered as an authority: but beyond that the 40 
dictum that this Court may mitigate a fine ſo impoſed ſeems to be ny 
very looſe and unſatisfactory; and I ſhould require much con- bo 


ſideration before J gave my aſſent to it. 1 
The defendant's counſel then ſuggeſted that there was error ap- i 
pearing on the record here for which the Court might quaſh the 1 
fine altogether, for the fine was grounded upon a fuppoſed breack "i 
of duty by the defendant in not giving his perſonal attendance at 1 
the aſſizes as required by the King's writ of ſummons; but that is 
not made neceſſary by any law. 
The Attorney General and Bevan ſaid, in anſwer, that previous 
to every Great Seſſions by warrant from the Chief Juſtice of the 
circuit a general writ of ſummons in the name of the King is iſſued 
by the prothonotary to the ſheriff, by which the ſheriff is, amongſt 
other things, commanded (a) to proclaim throughout his county 
that the general Great Seſſions is to be holden at ſuch a day 
and place, and that he cauſe to be warned all the juſtices of the 
peace &c, to give their attendance at ſuch Seſſions to do thoſe 
things which by the juſtices ſhall be enjoined then and that the 
ſheriff himſelf his bailiffs and miniſters de her there in their proper 
Pegons, with all writs &c., and furthermore to do thoſe things 
which to his office belong. And in the return to ſuch writ, ſigned 
by the defendant as ſheriff, he ſays that“ I am perſonally preſent 
« with all my officers” &c, Belides which the Stat. 34 & 35 I. 8. 
c. 26. for regulating the Juriſdiction in the Principality of Wales, 


(za) The writ of ſammons itſelf was read by he counſe], of which what is here ſtated 
is the ſubllance. 
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by $8. 6 5. requires all ſheriffs &c to be * attendant, and 
aſſiſting to the juſtices of ales &c. 

The defendant's counſel then renewed their application to tlie 
Court for a mitigation of the fine upon the circumſtances of the 
caſe whieh they diſcloſed by an affidavit. | 

Lord Kenyon Ch. J. I am not ſatisfied that we have any 
authority. to mitigate the fine : but there is another forum, the Court 
of Exchequer, before which matters of this kind frequently come. 
J think however that the Welch revenue of the crown is more im- 
mediately ſubjected to the control and management of the Auditor 
and Treaſurer of Wales (a), and does not go into the Exchequer at all. 
But till that Court by virtue of it's general ſuperintending power 
in matters of revenue may I apprehend upon the conſtat (5) of the 
fine returned to them give ſuch redreſs as juſtice ſhall require (c). 
All the crowa rents payable out cf the principality of Wales are ac- 

counted for to the auditor of Wales; yet the officers of that eſtab- 
liſhment are under the juriſdition and control of the Court of Ex- 
chequer, as appears from the report of the caſe of Roberts v. Myd- 
dleton, the laſt in Bunbury. His Lordſhip then ſuggeſted whether 
it might not be convenient to ſuſpend this rule till the determination 
of the Court of Exchequer was made known. But 

The Attorney General expreſſing a doubt whether the Court of 
Exchequer could give relief in this caſe, and intimating that re- 
lief might more eaſily be obtained in another manner (4), upon the 
facts ſtated by the defendant's counſel being properly ſubſtantiated, 

The oF 4 after ſome heſitation, ſaid that upon the whole they 
were of opinion that it would be the moſt beneficial courſe for the 
defendant to have this rule diſcharged, as the pendency of it might 
embarraſs his application to any other quarter, 


Rule diſcharged: 
And a procedendo awarded to remit the record back to the 
Court of Great Seſſions. 

Ed. 6. c. 4. 


(a) By Sed 52. of the Stat. 34 & 35 H. 8. 


C. 26. the King ſhall have all fines ifſues 


amerciaments and all forfeitures of the re- 
cogrizances loſt or forfeited before any of 
the juſtices in Seſſions: and the prenotaries 
within the limits of their offices ſhall yearly 


eſtreat the ſame into the Exchequer appointed 
for that circuit; and ſee Sed. 60. a ſimilar 


proviſion as to fines &c. before Juſtices: of 


peace. 
(6) This is a certificate or exemplification 


of the record, certifying what does conſſare 


upon record, and is of a higher nature than 


an ordinary certificate, Vid. Stat. 3 & 4 


— 


13 Elix. c. 6, and Co. Lit. 
225. 6. 

(e) The Court of Exchequer have a power 
of mitigating fines &c. in any matter cog- 
nizable by them where the king is party. 
Vid. Stat. 33 H. 8. c. 39. . 57. 

(4) Relief has been ſometimes granted 
upon petition to the Lords Commiſſioners of 


the Treaſury, who refer the matter to the 
Attorney General to make a report to them 


thereon; and if ſuch report be favorable to 
the petitioner, the crown will thereupon re- 


mit or mitigate the fine. 
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AUSTEN againſt G1BBs. 


* plaintiff was nonſuited on the firſt trial at the Spring Aſſizes 
1799 at Maidſtone on the opinion of the Judge in point of law 
upon the effect of certain evidence. In Eafter Term following a 
new trial was granted on an application to this Court, and the coſts 
| were directed to abide the event; and the plaintiff obtained a 
verdict at the laſt Summer Aſſizes. On taxing the coſts in laſt 
Hilary vacation the Maſter allowed the plaintiff only the coſts of 
the laſt trial, being of opinion that the rule was that in caſe the ſame 
party ſucceeds again on a ſecond trial he ſhall have the coſts of 
both trials, but if the verdi& be different on the ſecond trial fron. 
what it was on the firſt, then the party ſucceeding on the ſecond 
trial ſhall only have the coſts of that trial allowed. 
Adam now moved that the Maſter might review his taxation of 


coſts, and allow to the plaintiff the coſts of the former trial and of 


the motion for ſetting aſide the nonſuit thereon, agreeably to the 
rule of Court obtained by the plaintiff for ſetting aſide ſuch non- 
' ſuit. He contended that the meaning of the order that the coſts 
fhould abide the event muſt be that if it finally appeared that the 


plaintiff ought to have recovered in the firſt action, he ſhould 


receive the coſts of that action as well as of the ſecond where he 

actually recovered. And he cited a late caſe of Doe v. Elliott. 
.Garrow and Marryat oppoſed the application in the firſt in- 

tance, and relied on the caſes of Rouſe v. Bardin (a), Trelawney 


v. Thomas (b), and Hankey v. Smith (c), and on the practice as 


3 by the Maſter. 
Lord KENYoON Ch. J. Tt was only decided in the caſe of Doe v. 


Elliott that where a new trial was granted, with a direction that the 


coſts ſhould abide the event, if the party who failed on the firſt trial 


ſucceed on the ſecond, he ſhall not pay tothe other the coſts of the 
firſt trial, nor the coſts of the rule for obtaining the ſecond trial. 
But it does not follow that he is to receive from the other party 
who ſucceeded the colts of the trial in which he himſelf failed; 
and it ſeems unreaſonable that he ſhould, Therefore 


Per Curiam, 


Rule refuſed. 


(5) Ib, 641. (e) Ante, 3 vol. 50). 


(a) 1 H. JI. 639. | 
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When upon 


ſetting aſide 
a nonſuit 
the coſts are 
directed to 
abide the 
event, 
though the 
plaintiff ſuc- 
ceed on the 
ſecond trial 
he is not 
entitled to 
the coſts of 
the firſt ; 
neither is 
the deſend- 
ant entitled 
to the cofts 
of the firft 
trial in ſuch 
caſe. But 
when the 
ame party 


ſucceeds on 


both trials 
he is enticled 
to the coſts 
of both. 
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from A. 

to B., de- 
ſcribing her 
as widow;?? 
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no appeal 
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1s concluſive 
not only as 
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ment but as 
to that of 
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The King againſt The Inhabitants of Rupcerzy, 


E Juſtices by an order removed Emanuel Smith, and Elixa- 
beth his wife, from Acton Truſſell to Rudgeley both in the 
county of Stafford; on appeal the Court of Quarter Seſſions con- 
firmed the order, and ſtated the Ing caſe for the opinion of 
this Court. | 
By a certificate dated the 4th of March 1727, directed to the 
churchwardens and overſeers of A#on Truſſell, the then officers of 


the pariſh of Rudgeley acknowledged Jobn Smith Joyce, his wife, 


and his ſoa Emanuel Smith, (the pauper,) then about three months 


cd, to be inhabitants legally ſettled in the pariſh of Nuggeley. 


About forty years ago the pauper Emanuel Smith was married in 


.Glouceſter to Elizabeth Gettens ; they parted in the year 1787, and 
ſince that time never ſaw or heard of each other until after the 
removal next mentioned. By the following order of two magi(- 


trates the ſaid E/;zzabeth was removed on the gth of November 


1799 to Addon Truſſell, [Here was ſet forth an order ſigned by 


two magiſtrates for removing her by the name and deſcription of 
« Elizabeth Smith widow” from the pariſh of St, George Hanover 
Square to Addan 7. Tabel. ] There wWwas no appeal againſt the laſt 


mentioned order.” 
Leycefter and Touchett in a ſupport of the order of ſeſſions. On 


the part of Acton Truſſell it may be ſufficient to obſerve that the 


ſettlement of the pauper Emanuel Smith was acknowledged to be 
in the pariſh | of Ruageley in the year 1727, and that he has fince 


done no act himſelf to gain a ſettlement in any other pariſh ; the 
.conſequence of which is that the magiſtrates were juſtified: in re- 


moving him and his wife from Acton Truſſell to Rudgeley. It will 
however be contended on the other ſide that, whatever may have 
been the original ſettlement of Emanuel Smith, it muſt be con- 
ſidered that he is now legally ſettled at Aon Truſſell, becauſe bis 


wife was removed to that place in the year 1799, and there having 


been no appeal againſt that order of removal that order is conclu- 


five as to the ſettlement of the huſband as well as the wife. But 
though the general rule, that an order of removal unappealed againſt 
is concluſive, may be admitted, the application of that rule to this 


' caſe may well be doubted. This was not a removal of Emanuel 


Smith himſelf nor of his is wiſe, as the wife of Enianuel Smith, but 
* 1 | * 
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ſimply of Elizabeth Smith widow, which gave no notice to Afton 
Trufſell that the ſettlement, of Emanuel Smith would be diſputed on 
an appeal againſt that order of removal. Elizabeth Smith having 
been removed, not as the widow of Emanuel Smith, but generally 
as widow, the pariſh to which the removal was made were only 
induced to inquire into the ſettlement that ſhe herſelf might have 
gained; and, as a widow, ſhe might have gained a ſettlement in 
her own right after her ſuppoſed huſband's death in various ways. 
That order of removal therefore, though it were unappealed from, 
ought not to conclude the ſettlement of her huſband, ſince Acton 
Truſſell to which place-the order was made had no notice that the 
ſettlement of Emanuel Smith would thereby be drawn in queſtion. 
If the caſes of R. v. The Inhabitants of Leigh (a), R. v. The Inha- 
bitants of Hinckſworth (b), R. v. The Inhabitants of Towcefter (c), 


and R. v. The Inhabilants of Silchefter (d), be cited by the counſel 


on the other fide, it may be anſwered that (as to the firſt) the 
woman was removed as a married woman, and in the ſecond ſhe 
was removed as © tbe wife of J. Griffin,” and therefore the other 
pariſhes had notice by the orders themſelves that the reſpective 
ſettlements of the huſbands were in diſpute ; that the third caſe 
(R. v. Towcefter) paſſed ſub filentio, the caſe not having been 
argued at the bar, nor any reafons given by the Court for it's 
deciſion; and that as to the other caſe (R. v. Silchefter) where an 
order of removal of A. and of B. his wife unappealed againſt was 
holden to be concluſive as to the ſettlement of both, though it 
afterwards appeared that B. was not the wife of A., the names of 
both perſons removed were mentioned ia the order, and therefore 
the other pariſh had notice. that the ſettlement of both might come 
in queſtion, But here no ſuch information was communicated to 


the pariſh to which the removal was made; and therefore thoſe- 


.caſes ought not to govern the preſent. And if the order in Mem- 


ber 1799 be not concluſive as to the ſettlement of the huſband, 


neither can it be concluſive as to the ſettlement of the wife, becauſe 


the eſſect of. that would be to F er the huſband from the 
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Benyon and Clifford contra, Two queſtions ariſe in this caſe IS 


the firſt, whether or not the former order, by which the wife was 
removed to Aior Truſſell, be coneluſive that her ſettlement is in 
chat pariſh; the ſecond, if it be, whether or not it be alſo concluſive. 
as to the ſettlement of her huſband ; if it be only concluſive as to 


(i) Dougt 46. 2 | (c) Cold. 47. 
(a) Barr. $ C. 551. 


48) Ib. 5. 13. and Cald. 42. 
the 
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the former, the conſequence is that the preſent order of removal 


muſt be quaſhed in part, if concluſive. as to the latter, it muſt be 
quaſhed in toto. Firſt ; it ſeems to be admitted as a general rule 
that an order of removal unappealed from is concluſive as to all 
the world : but an attempt has -been made to take this out of the 
general rule. It would however be dangerous to introduce ſuch 


an exception to the general rule, if the queſtion were new: but 


the principle, on which the caſes alluded to have been decided, 


muſt alſo govern this caſe. In the two firſt caſes mentioned the 


wife only was removed, and yet it was holden that the order was 


concluſive as to the ſettlement of the huſband alſo. The ſame 


deciſion was alſo made in R. v. Towcefter, where the woman was 
removed as to the place of her ſettlement without deſcribing her as 
a wife, or taking any notice of the huſband; and the Court in 


deciding that caſe did not introduce a new principle; they merely 


acted upon that eſtabliſhed in the former caſes. The ground of 
all thoſe deciſions is this, that the pariſh to which the removal is 
made are bound to inquire into the mode by which the party 


removed, whether a maiden wife or widow, gained her laſt ſettle- 
ment; and if they do not make this inquiry at the time, they are 
afterwards eſtopped to diſpute the order. And this is a ſtronger 
caſe than that of R. v. Toucgſer, becauſe here the woman was 
deſcribed as ide, which imported on the face of the order that 


ſhe had gained ſome ſettlement ſubſequent to her maiden 
ſettlement. The obſervation that that caſe-paſſed ſub ſilentio affords 
a different inference from that-drawn from it by the other ſide; 


it may be preſumed that the counſel, who were to have argued 
it, thought that it fell within the former caſes and therefore de- 
_ lined arguing it. The caſe of R. v. Silche/ter is alſo ſtrong to 
ſhew the general principle now inſiſted upon; for there B. having 


been removed as the wife of A. the order was holden to be con- 


cluſive on the woman though ſhe was not the wife of A. | So in 


R. v. Moodcbeſter an order for the removal of A. and B. his wife 
was holden to be concluſive as to the ſettlement of after born 
children, though in fact B. were not the legal wiſe of 4. There 


are alſo many caſes to ſhew that an order unappealed from is con- 


cluſive, though the-party be deſcribed by a wrong addition. The 
argument on the other ſide, that the conſequence of a determina- 


tion that the former order is concluſive as to the huſband, will 
lead to a ſeparation of the huſband and wife, is not well founded, 


becauſe it muſt n now be preſumed that the wife was properly 


| | | 5 removed 
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removed to Acton Truſſell as the place where the huſband was 1809, 
ſettled, and the more ſo that it is not Rated that the woman herſelf 


The Xin 
was ever there; and therefore a deciſion that the former order againg 
is not concluſive as to the huſband will operate as a ſeparation. —— 


 Grost J. (a) The queſtion is whether or not the former order Rοονu. 


by which the pauper's wife was removed to Addon Truſſell, and 
againſt which there was no appeal, be concluſive as to the ſet- 
tlement of the perſons removed by the prefent order? Nothing is 
more convenient in every part of the law than certainty, and 
eſpecially in caſes of this kind whea it is confidered that thoſe who 
are to fit in judgment at the ſeſſions are, generally ſpeaking, not 
members of our profeſſion; it is therefore of great conſequence 
that we ſhould abide by what has been aiready decided on ſetile- 
ment caſes. The general rule that an order of ſeſſions unappealed 
againſt is concluſive ſeems to be admitted. The caſes alluded te 
prove it; they allo ſhew that the ſame rule extends to an order 
removing a married woman. It is ſaid however that though this 
rule was applied in two of the cafes cited to a woman removed as 
a feme-covert, it ought not to be extended to a caſe where the 
woman removed is not deſcribed as a married woman, and that 
the caſe of R. v. The Inhabitants of Towceſter where it was ſo ex- 
tended is not to be conſidered as of any authority becauſe it was 
not argued at the bar: but I rather believe that the counſel who 
were to have argued the caſe of R. v. Towce/tcr thought the point 
ſo clearly ſettled that they had no hopes of inducing the Court to 
depart from the opinion which they had given in the two prior 
caſes, and therefore they abandoned it. Then if we were to de- 
termine in this caſe that the former order of removal was not con- 
cluſive, we ſhould ſhake the authority of all the deciſions on this 
ſubject. It was objected by the counſel who argued in ſupport of 
the order of ſeſſions that the former order gave no notice to the 
other pariſh that the hufband's ſettlement would be litigated under 
it, becauſe ſhe is only deſcribed as widow” generally, without 
ſaying of whom ſhe was the widow, But this imported that ſhe 
was removed to a pariſh where her huſband bad gained a ſettle- 
ment; at leaſt it put that queſtion in iſſue; therefore it behoved 
the pariſh to which the removal. was made to inquire how that 
ſettlement was gained. This would have been an object of inquiry 
on an appeal againſt that order. But as that pariſh did not then 
e the queſtion, we are bound according to all the authorities 


(a) Lord Kenyon Ch, J. was attending the Privy Council on appeals i in prize. cauſes. 


Vol. VIII. 7 X to 


1800. 


— — 


The Kixs - ; 


againft 
The lohabi- 

rants of 
RungeELEY. 
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to determine that the former order of removal is concluſive, and 
that not as to her only, but as to the huſband likewiſe. The con- 
ſequence, i is that this rule muſt be made abſolute. . 


LAwRENCE J. The Counſel in ſupport of the order of ſellions 
admitted that the caſe of R. v. Hinck/worth muſt be conſidered as 


an authority as far as it profeſſes to decide, but they attempted to 


diſtinguiſh that caſe from the preſent, by ſaying that the order in 
that caſe conveyed a notice to the pariſh to which the removal was 
made that it involved in it the huſband's ſettlement, and they 
ſeemed to admit that if a ſimilar notice had been conveyed in the 
former order in this caſe it would have been ſufficient. Now [ 


think that this order did upon the face of it point out that the 


huſband's ſettlement might come in queſtion - under it ; for the 
woman was removed as @ widow, in which caſe the preſumption 
is that ſhe was removed to the place where her huſband was ſettled. 
Therefore that pariſh either did then inquire as to the huſband's 
ſettlement and were ſatisſied that there was no ground for an 
appeal, or they made no inquiry on the ſubject, but acquieſced 


under the order of removal : but in either caſe I think on the 


authority of the former caſes that the former order is concluſive as 
to both theſe parties. | 

LE BLANC J. Iam allo of opinion that the former order of 
removal is concluſive as to the ſettlement of both the perſons now 
removed. The general rule that an order of removal unappealed 
from is concluſive is admitted ; it is likewiſe admitted that an order 
of removal of a wife, as ſuch, is concluſive not only as to her but 
as to her huſband, Then the queſtion here is whether or not the 
removal of a wife by a wrong addition makes any difference in this 


reſpect? And with regard to that point, the caſes of R. v. Slchefler 


and R. v. St. Mary Lambeth (a) ſhew that an order of removal 


unappealed from is concluſive though the party be removed by a 
wrong addition; for in both thoſe caſes the woman was removed 


as the wife though in fact ſhe was not the wife, and yet it was 


holden that the parties were precluded by the orders from diſputing 
the ſettlements again upvn ſubſequent removals. The refult of all 
the caſes on the ſubject ſeems to be this; an order of removal 
unappealed againſt is concluſive ; an order of removal of a woman, 
though not as wife, is concluſive as to the ſettlement of the huſband as 
well as the wife; and the circumſtance of the party being removed 


1 a 


(a) Ante, 6 vol. 615. n 
| under 
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under a wrong deſcription does not take the caſe out of the general 


rule. 
Per Curiam, 


Both orders quaſhed. 
The KING againſt Juxxs and Others. 


* defendants, having been convicted on the ſtatute 36 Geo. 
c. 60. / 3 & 4. for ſelling upon certain cards and papers metal 
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The defend- 
ants appealed 
to the ſeſſions 


buttons marked reſpectively * double gilt” and “ treble gilt,” the Sia 
. i i 8 | conviction 
reſpective buttons not being double gilt or treble gilt, appealed to 2 penal 
. 2 atute, 
the ſeſſions at Warwick, where the conviction was affirmed. Af- where the 
terwards the record was removed into this Court by certiorari, and e 
the conviction was quaſhed for a defect in the information, it not een. 


being therein negatived that they were pattern cards or papers (vide 
Sup. 542.) After this Court had given judgment and quaſhed the 


was removed 
here hy cer- 


tiorari, 
„ 98922 * 5 . h h 
conviction, a rule was obtained. by the proſecutor calling on the cello 
| . 201 was quaſhed 
defendants. to thew cauſe why the rule {for quaſhing the conviction) for a defect 
ſhould not be diſcharged, and why the certiorari and the record of in che infor- 
3 | mation; 
conviction returned thereto ſhould not be taken off the file, and then the 
. , . . . ” | 
the certiorari re- delivered to the two juſtices (who had convicted moved eicher 
| p . | c that the 
the defendants) for the purpoſe of their returning a record * 
conviction reciting the information as it was in fact exhibited to BRO NN 
6 : ent back to 
them, or why a mandamus ſhould not iſſue commanding thoſe the magi- 
. . ; ”. 0 . 2 ſt 1 
two juſtices to proceed upon the ſaid information. This rule order that 
was obtained on an affidavit, ſtating the original information, in * 4 
which the exception mentioned in the ſtatute, of their being pattern »tiginal in- 
| : ormation, 
cards, was negatived. (which had 
not the de- 


Gibbs, Holroyd, and Perkins, now ſhewed cauſe againſt that rule. 
This rule is neither warranted by principle or precedent. With 
regard to the firſt branch of the rule, which is in effect a rule to 
amend ; it may be queſtioned how far the Court can amend. 
has always been conſidered that no amendment could be made at 
common law either in criminal or civil proceedings after the term 
in which the-record is made up; and though in certain civil caſes 
the Courts may amend by different ſtatutes in ſubſequent ſtages of 


It © 


fect,) or that 
a mandamus 
might iſſue 
to compel 
the magi- 
ſtrates to 
proceed on 
the original 
information ; 
but this 
Court re- 


| fuſed to 


mak: tach a 
rule, 


the proceedings (8 Co, 157.), none of thoſe ſtatutes apply to criminal 
proceedings. And here the record was complete before it was 
returned to this court by certiorari, But even if the Court have 
the power to amend, they will not, in their diſcretion exerciſe it in 
e | $1 this 
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| this-ioftance, In Steed, qui tam, v. Sowerby (a), Lord Kenyon ſaid 

_ © It has been at all times conſidered againſt the policy of the lac 
that penal actions ſhould be kept ſuſpended over the heads of 

It muſt be remembered that making up the record of 


conviction is the act of the magiſtrates in which they are generally 
aſſiſted by the proſecutor, but in which the defendant can take no 


defendants.” 


part. Here the record of convidtion was returned to the Seſſions, 
where an appeal was heard, and upon the hearing of which it was 
not luggeſted that the record was igaccurate : it was afterwards re- 
moved into this court, where it was adjudged that the conviction 
could not be ſupported for want of that very allegation which it 
is the object of the proſecutor by means of this rule to introduce; 
but on the argument here it way not eyey iglinyated by the pro- 
ſecutor that the information on which the conviction was founded 
was not the ſame information that formed part df the record ; and 
it would therefore be unjuſt as far as reſpects the defendants to 
make the farmer part of the rule abſolute. If in drawing up the 
record the magiſtrates omitted any material part for the purpoſe of 
protecting the defendants from the penaltieg of the law, that may 
be a ground of complaint againſt the magiſtrates, but the de- 
fendants ought not to be prejudiced by it. It would be unjuſt on 
the defendants in anather point of view; they have heen put to 
great expence in conteſting this queſtion ; it turned out that in the 
opinion of this Court the objection they took to the conviction was 
well founded; and if the record had been originally drawn, as the 
5 | | proſecutor now wiſhes it, they would have avoided all that expence. 
1 Beſides which, if the information be now amended, the defenJants 
will be deprived of all opportunity of appealing againſt it, ſince they 
muſt appeal (if at all) to the Seſſions next (b) after the conviction: 
but that time has now elapſed. The ſecond branch of the rule is 
<£qually objectionable, becauſe if the magiſtrates are to proceed 
again on the original information, the defendants will be twice called 
upon to anſwer the ſame charge. 

Law and Clarke in ſupport of the rule. Firſt, this is neither in 
form or in ſubſtance a motion to amend : the object of the rule is 
merely that the information, in it's original ſtate without, any 
alteration or amendment, may be returned to this Court, in order 

that this Court may ſee whether or not the defendants were pro- 
perly convicted. It cannot be imputed to the proſecutor as a fault 
either. that, the, record returned by the certiorari was, not properly 


(a) Aste, 6 vol. 174. 66) Stat. .36-Ceo. 3, . 60. /.'9, 
WEN & Mk drawn 
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drawn, or that he carried on the proceedings to this ſtage without 1800. 
endeavouring to correct the error: It was the duty of the ma- A 
giſtrates, not of the proſecutor, to take care that the information as again/ 
ſet out in the record of conviction was a true copy of the original an 

information exhibited before them; and if the magiſtrates ſet forth 
an untrue copy, it was the buſineſs. of the defendants, not of the 
_ proſecutor, to diſcover it at an earlier ſtage: but the objection 
on which this Court quaſhed the conviction was not taken at 
the Seſſions. This motion appears to be warranted by Plume's 
caſe, 4 Vin. Abr. 343. cit. Latch 210. A. was indicted of mur- 
der in Tex and outlawed, and the outlawry certified in B. R., 
but as certified it is erroneous, becauſe the exaQus is ad comitatum 
without ſaying meum. The Attorney General ſhews that the King 
had ſeized the lands, and for aſſuring the King's eſtate and to pre- 
vent the reverſal of outlawry prayed a certiorari to the coroners 
whether the exactus was ad comitatum (without meum,) and upon 
their return to amend it; and there was a precedent in the time of 
Ed. 4. where one Stanly was indicted and was in ſome places 
written Stavelcy. And a certiorari was awarded here by the Court.“ 
At all events there can be no 1njuſtice in granting the ſecond part 
of the rule, becauſe it cannot be conſidered that the defendants have | 
ever anſwered to the original information. They have yet only I. 
anſwered to a defective information, the acquittal or conviction on | 
which cannot be pleaded to the original information. And if the ki: 
magiſtrates now proceed on that information, the defendants will ft 
have an opportunity of appealing in caſe they ſhould be con- 
victed. 

But the Court diſcharged the rule, the defendants undertaking 
not to bring any action either againſt the magiſtrates who convicted 
or thoſe who acted under them. They ſaid it would be unjuſt to 
grant this rule; that this muſt be conſidered either as an applica- 
tion for leave to proceed de novo, in which caſe the defendants 
would in truth be called upon twice to anſwer the ſame charge; 
or as an application in effect to correct the original information, in 
which caſe the defendants could have no opportunity of appealing. 


Rule diſcharged, 
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The plaintiff 
may ſue out 


a writ againſt 


the bail, on 
theit recog- 
nizance, on 
the return 
day of the 
ca. fa, again 
the princi- 
pal, 
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SHIVERS againſt Brooks. 


8 was an action of debt on a recogriizance of bail taken in 
a ſuit between the plaintiff and Leigb Blundell; and there 
was a ſpecial memorandum that the bill was filed on Monday next 
after the Morrow of St. Martin in Michaelmas Term; to this the de- 
fendant pleaded that no writ of capias ad ſatisfaciendum was ſued 
out againſt the principal and returned by. the ſheriff before the 
commencement of this action. The plaintHf replied that before the 
exhibiting of his bill, . on the 1=th of November laſt, the capias ad 
ſatisfaciendum was ſued out returnable on Saturday next after the 
Morrow of St. Martin, to which the Sheriffs of London on the 
return day returned that the principal was not found &c. The 
deferidant rejoined that on the 16th of November, being the return 
day of the capias ad ſatisfaciendum, the plaintiff ſued out the latitat 
in this cauſe, returnable on Weduęſdlay next after eight days of St. 
Martin, To this there was a ſur-rejoinder, that the plaintiff on 
the ſaid Wedneſday next after eight days of St. Martin and at no 
time before exhibited his ſaid bill againſt the defendant, entitled on 
Monday next after the Morrow of St. Martin. To the ſur-rejoinder 
there was a demurrer, aſſigning for cauſes of demurrer that the ſur- 
-rejoinder was repugnant to and a departure from the allegations 
contained in the replication, and was inconſiſtent with the memo- 


randum and entitling of the bill exhibited in this cauſe, 


Yates in ſupport of the demurrer. It will be admitted by the 
plaintiff that the latitat iſſued in this caſe muſt be conſidered as the. 
commencement of the action, though had it not been pleaded as it 
is, the bill would have been conſidered as the beginning of the 
action. Foſter v. Bonner, Cowp. 454. If ſo, it appears that the 
plaintiff has commenced this action too ſoon, ſince the latitat was 
ſued out on the day on which the capias ad fatisfaciendum againſt 
the principal was returnable. But the bail have the whole of the 
return day in which to render the principal, and therefore no writ 
ſhould be ſued out againſt them until after the expiration of that 
day. In Hutchins v. Hird (a), it was holden that the ſheriff could 
not be ruled to bring in the body until the day after the expiration of 
the rule to return the writ, becauſe the ſheriff has the whole of that 


/ 


() Ante, 5 vol. 479. 22'S 
5 day 
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day to return the writ; and the reaſon of that determination equally 


applies to this caſe; But 
Lord KenyoN Ch. J. ſaid, this preciſe point aroſe in the caſe 
of Stewart v. Smith, 2 Ld. Raym. 1567 (a). where it was decided 


that a ſcire facias may be ſued out againſt the bail on the day on 
which the capias ad ſatisfaciendum is returnable, becauſe the Court 


will intend that it iſſued after the ſheriff's return to the writ againſt 


the principal. And I am glad to find an authority to warrant us in 
over-ruling ſuch an objection as the preſent, that does not affect 


the merits of the caſe, and is calculated to retard the plaintiff's 


remedy. 


Per curiam, Judgment for the 1 97 5 (5). 


Manley was to have argued for the plaintiff. 


{a) 2 Str. 865. S. C. The ſame point was | given might not be entered up, bot that 
alſo ruled in Cruik/bank v. Steward, H. | the defendant might have another opportu- 


17 Geo. 3. B. R. See 2 Ld. Raym. 1567. | nity of being heard, The caſe was accord- 


marg. oct. ed. ingly ſet down again in the paper for argu- 


(5) This caſe was argued in the laſt term. | ment this day, and when it was called on 
and this opinion given on the argument: | the Court intimated to the plaintiff's coun- 


but a few days afterwards Lord Kenyon ſaid | ſel that it would be better to amend the me- 


that the formal objection pointed out as a | merandum of the time of filing the bill; 


cauſe of demurrer appeared to be well found- | whereupon Marley deſired to amend on pay- 


ed and therefore he deſired that the judgment | ment of coſts, and it was granted. 


BurGos againſt CalverLy. 


SSUMPSIT for goods ſold and delivered, work and labour, and 


was a plea of tender of 31. 125. 14. before the day of exhibit- 
ing the plaintiff's bill, and non- aſſumpfit as to the reſt, Replica- 
tion as to the plea of tender (proteſting that the defendant was not 
always ready to pay the ſum mentioned) that before the tender, to 
wit, on &c, at &e, the plaintiff for the recovery of his damages 
by him ſuſtained by the non- performance of the ſeveral promiſes 
in the declaration mentioned retained one R. S. one of the attornies 
of che Court &c. as bis attorney, and then and there inſtructed the 
ſaid R. S. to commence and proſecute immediately an action in the 
ſaid court againſt the ſaid defendant at the ſuit of him the plaintiff 
in that behalf; and that the faid R. S. as ſuch attorney of the 
plaintiff then and there by virtue and in purſuance of ſuch retainer 
and inſtruction as aforeſaid, with all due diligence, viz, within fix 

| 6 hours 


upon the common money counts. To this declaration there 
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It is no anſ- 
wer to a plea 
of tender be- 
fore the ex- 
hibiting of 
the plaintift's 


bill that the 


plaintiff had 
be fore ſuch 
tender re- 
tained an at- 
torney and 
10 ſlrocted 
him to ſue 
out a latitat 
againſt the 
defendant 
and that the 
attorney had 
accordingly 
applied for 
ſuch writ be- 
fore the ten- 
der which 
was after- 
wards ſued 
Out. 


— 


Briggs. 
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hours next following cauſed application to be duly made for a cer- 
tain writ of latitat to be directed to the ſheriff &c. againſt the ſaid 
defendant at the ſuit of the plaintiff, and that afterwards and before 
ſuch application for ſuch writ as aforeſaid could be countermanded 
by the faid plaintiff hy reaſon of the tender &c. by the defendant, 
to wit on &c. a certain writ of latitat was proſecuted by the ſaid 
R. S. as ſuch attorney of the plaintiff as aforeſaid by reaſon of ſuch 
application as aforeſaid out of the ſaid court & againſt the de- 
fendant at the ſuit of the plaintiff and directed to the ſheriff &c, by 
which writ it was commanded &c.; which ſaid writ was ſo applied 
for iſſued and proſecuted with the intent that the plaintiff might 
exhibit his ſaid bill againſt the defendant for the recovery of his 
damages by reaſon of the non-periormance of the ſaid promiſes 
in the ſaid declaration mentioned; at which day before our ſaid 
lord the King at Meſtminſter came as well the plaintiff &c as the 
defendant &c, and thereupon the plaintiff exhibited his ſaid bill 
againſt the defendant &c ; that although the defendant a little time, 
to wit, twelve hours before the ſaid writ was actually fo iſſued and 
proſecuted as aforeſaid tendered to the plaintiff the ſaid ſum of 
31. 125. 14. as in the faid plea is ſet forth, yet the defendant did 
not at any time previous to the ſaid plaintiff having ſo retained the 
ſaid R. S. as his attorney as aforeſaid and inſtructed him to com- 
mence and proſecute ſuch action as aforeſaid and to the ſaid R. S. 
having cauſed an application to be made for ſuch writ as aforeſaid 
fo afterwards ſued and proſecuted thereupon in manner and form as 
aforeſaid tender to the plaintiff the ſaid ſum of 31. 125. 1 4d.; and 
this the plaintiff is ready to verify &c. To this there was a general 
.demurrer, and joinder. 


When this caſe was called on in the paper, 
Lord KENYON Ch. J. ſaid it was impoſſible to contend that the 


tender came too late, it having been made before the commence- 
ment of the ſuit. That it would be introducing a moſt dangerous 
diſtinction to depart from that line on account of any previous 
ſteps taken by a party in contemplation of an action. | 

Per curiam, Judgment for the defendant (a). 


Scarlett was to have argued in ſupport of the demurrer. 
Littledale contri. 


(a) Vide Wood v. Newten, 1 Will. 141. 
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WiLkss againſi WILLIAMS. 


E 75 an action upon promiſes the defendant pleaded the follow- 

ing plea in abatement. And the ſaid Walter in his own pro- 
per perſon comes and defends the wrong and injury when c., and 
fays that this Court -ought not to take nor will take cognizance 
of the ſaid plea, becauſe he ſays that he the ſaid Walter long before 
and at the time of exhibiting the ſaid bill of the ſaid Zo/eph and 
from thenceforth continually hitherto hath been and till is one of 
the reſident officers, that is to ſay, a tipſtaff of the High Court of 
Chancery of our lord the now King, the ſaid Court then and ſtill 
being held at Vęſiminſier in the county of Middleſex, and as ſuch 
tipſtaff during all the time aforeſaid hath been and ſtill is preſent 
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A plea in 
abatement to 
the juriſdic- 
tion of the 
Court, de- 
ginning 

„ defendit 
vim et in- 
juriam quan= 
do &c, is 
good, 


aud ready to obey the pleaſure of our ſaid lord the King and daily 


attendant in the ſaid court of Chancery of our lord the King for 
the public good of his kingdom; and that he doth ſerve and 
intends to ſerve our ſaid lord the King and his people as ſuch tip- 


ſtaff of the ſaid High Court of Chancery of our ſaid lord the now 


King, to wit, in the ſaid High Court of Chancery; and the ſaid 
Valter further ſays that as well for the royal dignity of our lord the 
now King and of his progenitors heretofore Kings of England as 
from an ancient cuſtom in the High Court of Chancery of our 
faid lord the now King and his progenitors aforeſaid time out 
of mind obtained and hitherto allowed and approved of all the 
reſident officers clerks and miniſters of the ſame court of Chancery 
of our ſaid lord the now King who are preſent and ready to obey 
the pleaſure of our ſaid lord the King and daily attendant in the 
ſaid court of our ſaid lord the King for the public good of his 
kingdom and their men ſervants lands tenements eſtates goods and 
chattels ought to be freed and quieted as anciently n/ed to be ac- 
cording to the liberties and privileges of the ſaid Court of Chancery 
of our ſaid lord the King time immemorially uſed, and ought 
not by any means to be arreſted impleaded impriſoned drawn or 
compelled to appear or anſwer before any of the juſtices judges 
officers and ſecular miniſters whomſoever of our ſaid lord the King 
(except before his Chancellor of England or keeper or keepers 
of the great ſeal of England for the time being) upon any 
pleas eBlaints treſpaſſes or demands whatſoever which do not 
touch his royal perſon (pleas of freehold felonies and appeals only 
excepted) or by reaſon of any ſummons or impannelling of a jury 


in any aſſizes or recognizances before the ſame Juſtices judges 
Vol. 8 72 ; officers 


1800. 


i . 


Wilkes 


«parnſt 
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officers or miniſters to be taken or elected to execute any office 
of collector of ſubſidies teaths or fifteenths churchwardens conſtable. 
tythingman ſcavenger ſurveyor of highways or overſeers or col- 
lector for the poor or to watch or ward or any other office ſervice 
or attendance elſewhere than in the ſaid Court of Chancery of our 

lord the King whereby they may be withdrawn from his ſaid court 

againſt their wills contrary to what they formerly ufed to be; which 

faid cuſtom privilege and liberties in the parliament of the Lord 

Edward the third progenitor of our ſaid lord the King late King 

of England held at Weſtmin/fer in the eighteenth year of his reign 

by the ſaid King and by his earls and barons and others in the ſaid 

parliament were admitted allowed and approved of, as by indorſe- 

ment on a certain petition then before the ſaid King in the ſaid 

parliament exhibited and in the rolls of the ſaid parliament en- 

rolled it more fully appeareth ; and this the ſaid Walter is ready to 

verify ; wherefore he prays judgment if the Court of our ſaid lord 

the King before the King himſelf now here will or ought to take 

cognizance of the ſaid plea againſt him the ſaid Walter” &c. 

The plaintiff demurred generally to this plea. 

Lawes, in ſupport of the demurrer, took ſeveral objections to 
the defendant's plea. Firſt; the defendant has admitted the juriſ- 
dition of the Court by making a full defence, he comes and de- 
fends the wrong and injury when &c.;” and therefore cannot after- 


wards plead to the juriſdiction. In Trunda!l v. Trowell(a) it was 


holden that tenant in ancient demeſne cannot after imparlance 
plead ancient demeſne, for he hath made a full defence, for he 
ſays e defendit vim et injuriam quando &c,”* which implies all 
the reſt. So Lord Chief Baron Gilbert in his Hiſtory of the Court 
of C. P. (6) ſays © The defendant muſt make but half defence; for 
if he make the full defence quando c. he ſubmits to the juriſ- 
diction, &c being quando et ubi curia conſideraverit.“ Mr. J. 
Blackſ/lone, (3 Com. 298.) adopted the ſame doctrine; “ by defend- 
ing the force and injury the defendant waived all pleas of miſ- 
nomer ; by defending the damages, all exceptions to the perſon of 
the plaintiff; and by defending either one or the other when and 


obere it ſhould behove bim he acknowledged the juriſdiction of the 


Court.” Again in Gauen v. Surby(c), where the defendant 


pleaded the outlawry of the plaintiff, the Court awarded a reſpondeas 


ouſter, becauſe the defence was defendit vim et inriem quando 


(a) Sty. 273. Yet (ihe Reporter adds) it was rled 9 eee to . 0 Page 188; Tp 
0] | Lutw. 5. 4. | 14917 
7 ' 5 * | 
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e., which was a full defence (a). Secondly ; the cuſtom is not 1800. | 
pleaded as an immemorial cuſtom in the uſual form, and it ſhould Pas 5 FIN 

have been ſo pleaded to ouſt this Court of it's juriſdiction. But if 1 
it be taken to be pleaded as an immemorial cuſtom, then it is open 
to another objection, for it is claimed as an exemption from ſeveral 
offices created by ſtatute within the time of legal memory; ſcavengers, 
ſurveyors of the highways, overſeers of the poor &c. Thirdly 3 
the cuſtom as ſtated is unreaſonable, becauſe it is not confined 
to the officers, but it alſo extends to their men ſervants, and even 
to their lands tenements &c. The reaſon on which ſuch a pri- 
vilege is founded is the attendance of the officers in the Court of 
Chancery : but their ſervants whoſe attendance in the court is 
not neceſſary do not come within the reaſon of the privilege. 
Fourthly ; the cuſtom is pleaded in too looſe and indefinite a man- 
ner: it is ſaid the officers © ought to be quieted as anciently uſed to 
be,” without ſhewing what that ancient uſage was; and that they 
may not be © withdrawn from his ſaid court againſt their wills con- 
trary to what they formerly uſed to be.“ Fifthly ; the defendant 
does not by his plea give the plaintiff a better writ. In the Petty 9 
Bag Office in Chancery there is no jury proceſs, conſequently no $i 
iſſue can be tried there: and when an iſſue is joined in that court, b 
it muſt be ſent into this court to be tried, where alſo judgment is 
to be given; ſo that the conſequence of allowing this plea to be 


good would be attended with this abſurdity, that the defendant by is 


the very privilege he claims will be ſubjected to the juriſdiction of if 
this court which by his plea he is attempting to take away. 38 

Littledale contra was to have argued on the other ſide: but was b 

bs 

4 . : . #2 4 

The Court, who ſaid that there was no foundation for either of . 


the objections. That the firſt was expreſsly overruled by the Court 
of Common Pleas in the caſe of Alexander v. Mawman, Willes's f 
Rep. 40. after great conſideration and referring to the former | j 
caſes on the ſubject; and that after the point had been ſettled by fo {| 
high an authority it ought now to be conſidered as at reſt. That 
the defendant here had only made the half defence; that, in general, 138 4 
the &c.” would imply only the half defence in caſes where ſuch _ 14 
a defence was to be made, and that it would be underſtood as 11 
making a full defence if a full defence were neceſſary. That the 


(a) But Lutwyche himſelf doubted the | ham v. Lenthal, Hard. 365., as an expreſs li ; ; 
authority of this caſe, and referred to a va- | authority to ſhew that it is not a full de- N 
Tiety of precedents, and to the caſe of Clap - fence, gens | 


* * ſecond 
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1800. ſecond objection was not founded in fact; it being pleaded as an 
rer “ ancient cuſtom in the High Court of Chancery of our lord the 
again? now King and his progenitors iime out of mind obtained and 
WILLIAMS. ,. 5 8 

hitherto allowed and approved of;“ and that ſuch a cuſtom might 

well extend to new created offices; that when an immemorial 
privilege is claimed for all the officers of the court, and new 

officers are made within the time of legal memory they muſt alſo 

fall within the privilege. That in a late caſe, R. v. Warner, ante, 

where a privilege was claimed by Cuſtom Houſe officers to be 
exempted from ſerving oflices, it was holden that their privilege 
exempted them from the office of overſeer of the poor, though it 

was there objected that that was an office created by ſtatute within 

the time of legal memory. Thirdly, that the cuſtom here claimed 

had been frequently claimed before and allowed by the different 

courts of law, Fourthly, that the effect of the ancient privilege 

here claimed was that the officers of that court ſhould not be pleaded 

in any other Caurt than in Chancery. And that the reaſon given 

for the laſt objection did not ſupport it, becauſe the defendant did 

by his plea give a better writ; and that the mode of proceeding in 

the Petty Bag Uiftice was well underſtood and was in every day's 


- 


Judgment for the defendant (a). 
(5) Vid. Gold/mith v. Baynard, 2 Will. 228. 
Saturday, The KING againſt J. RicyuarDs and Five Others. 
June 28th. | | « | . | 
Wt brag Te was an indictment againſt the defendants for not repair- 
under 1 ing a road. The indictment ſtated that by virtue of an act 
C'OJUTEA 


t out a of parliament, 31 Geo. 3., intitled “ an act for draining and 


r:iz:ate road . i ov . * N . 
en the uſe of dividing a certain moor or tract of waſte land called Aing's- 


the inhahit- 2 55 6 | 0 N 
ITED ſedgmore in the county of Somerſet it was enacted that certain com 


pariſhes, di- miſſioners therein named ſhould before making any allotments of 


rectiag the 
inhabitants the ſaid moor ſet out and appoint ſuch private roads and drove-ways 


of fix of thoſe F , i vt 
pariſhes io Over the ſame as in the judgment of the ſaid commiſſioners ſhould. 


— 10 ja. be neceſſary and convenient; and that all private roads and ways ſo 


e to be ſet out ſhould be made and repaired at the expence of all or 
 againſtthne any of the perſons intereſted in the ſaid moor and in ſuch manner 


latter for not | l F | F 
repairing it, as the ſaid commiſſioners ſhould direct; that certain commiſſioners 


it not con- . . L775 - | 
diva the under the act in execution of the powers thereby veſted in them by 


— their award ſet out and appointed a certain private road and drove- 
e 5 | 7 way 


( 1 


en 
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Fri 


a in over and upon the ſaid moor to be a private road and drove- 
way to be called Henley Drove-Way (deſcribing it;) that the ſaid 


* 


commiſſioners alſo awarded that the ſaid drove- way ſhould be for 
the benefit uſe and enjoyment of the ſeveral owners tenants and 


- occupiers for the time being of all and ſingular the tenements in 
the ſeveral pariſhes or hamlets of Highham Lowham Aller Pitney 
Long Sutton Huiſh Epiſcopi Butleigh Aſbcott and Greimton in the fatd 


county in reſpect whereof and of the rights of common ſeverally 


appurtenant thereto the diviſions and allotments of the ſaid moor 


were thereby aſſigned and allotted unto the fame pariſhes or 


hamlets reſpectively; that the ſaid commiſſioners thereby ordered 
and directed that the ſaid drove-way ſhould for ever thereafter be 
repaired by the ſeveral owners tenants and occupiers for the 
time being of all and fingular the tenements in the ſeveral pariſhes 


or hamlets of Highham Lowbam Aller. Pitney Long Sutton and 


Huiſh Epiſcopi in reſpe& whereof and of the rights of common 
ſeverally appurtenant thereto the diviſions and allotments of the 
moor were thereby aſſigned and allotted unto the ſame pariſhes or 


hamlets reſpectively in equal ſhares and proportions, when and ſo 


often as need ſhould be &c; by reaſon whereof the ſaid private 
road and drove-way became and was a private road and drove- way 


for the purpoſes above mentioned, and by virtue of the ſaid act and 


of the ſaid award liable for ever hereafter to be from time to time 


amended and kept in repair in the manner and by the means afore- 
faid; that on &c. the ſaid way, called Henley Drove- May, was ruinous 


and in decay for want of needful reparation thereof; that . Rich- 
ards late of Higbbam, and the five other defendants, (deſcrib- 
ing them reſpectively as of the pariſhes of Lowham, Aller, Pitney, 
Long Sutton, and Huiſb Epiſcopi) being ſeverally and reſpectively 
owners tenants and occupiers of certain tenements in the ſeveral 
pariſhes or hamlets of Highbam Lowham Aller Pitney Long Sutton 
and Huiſb Epr/copt, in reſpect whereof and of the rights of common 
ſeverally appurtenant thereto the diviſions and allotments of the 


ſaid moor were thereby aſhgned unto the ſame parithes or hamlets, 


and being perſons intereſted in the ſaid moor, and by virtue of 
the premiſes liable to keep in repair and amend the ſaid drove- 


way, had not duly repaired and amended the ſame &c. 


4 


The defendants pleaded not guilty ; and on the trial at the laſt 
aſſizes at Bridgewater before Mr. Juſtice Gro/e the jury found a 
ſpecial verdict, in ſubſtance, as follows: That the commiſſioners 


named in the ſaid act by their award dated the 22d of Ofober 


Vor. N 8 A 1795 
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1795 ſet out and appointed the ſaid private road and drove-way 
as deſcribed 1 in the indictment, but it was ſet out for the accom mo- 
dation of the particular allotments; chat the commiſſioners directed 
that it ſhould be for the beneſit uſe and enjoyment of the ſeveral 

owners &c. of the tenements of the nine pariſhes or hamlets men- 

tioned in the indictment &c; and that it ſhould be repaired by the 

ſeveral owners &c of the tenements in the fix pariſhes or hamlets 

mentioned in the indictment &c. That the ſaid road on & was 

ruinous and out of repair. That the ſix defendants are ſeverally and 

reſpectively owners tenants and occupiers of certain tenements in 

8 the faid ſeveral pariſhes or hamlets of 25 'obbam Lowham Aller Pitney 

Long Sutton and Huiſb Epiſcopt in reſpect whereof and of the 
rights of common ſeverally appurtenant thereto the diviſions and 

allotments of the ſaid moor were by the ſaid award aſſigned and 

allotted unto the ſame pariſhes or hamlets reſpectively and perſons 
intereſted in the ſaid moor. That the defendants had not repaired 
the ſaid drove-way. That there are 500 tenements in the (aid 
ſever ral pariſhes or hamlets of Zighham Lowham Aller Pitney Long 
Sutton Huiſh Epiſcopi Butleigh Afbcott and Greinton of which the 
owners tenants and occupiers are entitled to the benefit uſe and 
enjoyment of the ſaid drove-way under the ſaid award; that there 
are 350 tenements in the ſaid ſeveral pariſhes or hamlets of High- 
ham Lowham Aller Pitney Long Sutton and Huiſb Epiſcopi in re- 
ſpect whereof and of the rights of common ſeverally appurtenant 
| thereto certain diviſions and allotments of the ſaid moor were by 
the award aſſigned unto the ſaid laſt mentioned pariſhes or ham- 
lets; and that there are 250 owners tenants and occupiers of the 
ſaid laſt mentioned tenements. That from the time of making 
the ſaid award all perſons willing to paſs and repaſs over the ſaid 
drove-way have at their free will and pleaſure paſſed and repaſſed 
over the ſame on foot, and with cattle and carriages at all times 
when the ſame has been paſſable. That the laid drove-way com- 
municates at Pedale Gate (a) with the King's highway called 
Shapwick' Road and at Henley Corner with the King's Highway 
called Somerton Road, and that the road along the drove- way from 
Pedale Gate to Henley Corner is about two miles in length, but the 
diſtance from Pedale Gate to Henley Corner by any other way is 
about ten miles. But whether upon the whole matter ſo found 


the defendants be in law guilty &c; concluding in the uſual form. 


( a) 22 Gate and Healey Corner are the two termini of the drove-way | meniivnted in 


the indictment. | | | 
| | | Wks. 


— 


- 
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When this caſe was na on in the paper for ufd The 
Court aſked the proſecutor's counſel on what ground it could be. 


contended that this was an indictable offence, the road 1 in queſtion 
being only a private road? 
Pracd, for the proſecutor, anſwered that this choußh a private 


road was ſet out by virtue of a public act of parliament, under 


which the defendants were directed to repair it; that conſequently 
the not repairing was a diſobedience of a public ſtatute, and 
therefore the ſubject of an indictment. That this might be con- 
ſidered to a certain degree as concerning the public; that even 
« a- private act of parliament may be given in evidence without 
comparing it with the record, if it concern a whole county, as the 
act of | Bedford Levels.” 12 Mod. 216. And that there was no 
other remedy than the preſent, becauſe it appeared by the ſpecial 
. verdict that there were no lefs than 250 perſons who were liable 
to the repair of this road, and that the difficulty of ſuing ſo many 
perſons together was almoſt inſuperable. 

But the Court interpoſed, and ſaid that, however convenient it 
might be that the defendants ſhould be indicted, there was no 
legal ground on which this indictment could be ſupported. That 
the known rule was that thoſe matters only that concerned the 
public were the ſubject of an indictment. That the road in queſ- 
tion being deſcribed to be 4 private road did not concern the public, 
nor was of a public nature, but merely concerned the individuals 
who had a right to uſe it. That the queſtion was not varied by 
the circumſtance that many individuals were liable to repair, or 
that many others were entitled to the benefit of it; that each party 
injured might bring his action againſt thoſe on whom the duty 
Was thrown. That the circumſtance of this road having been ſer 
out under a public act of parliament did not make the non-repair 
of it an indictable offence ; that many public acts are paſſed which 


regulate private rights, but that it never was conceived that an in- 


dictment lay on that account for an infringement of ſuch rights, 
That here the act was paſſed for a private purpoſe, that of dividing 
and allotting the eſtates of certain individuals. That even if it 
were true that there was no remedy by action the conſequence 
would not follow that an indictment could be ſupported; but that 
xn truth the parties injured had another legal remedy. 

Judgment for the defendants, 


_ », Newbolt was to have argued for the defendants. 


| —1860. 
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fore the 
clerk of the 
attorney in 
the cauſe, if 
the clerk be 
empowered 
to take affi- 
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| 


* 


GooprirrE on the Demiſe of Pyꝝ again// Bap ILE. 


T was a rule, calling on the leſſor of the Plaintiff to ſhew 

cauſe why the affidavit of ſervice of the declaration in this 
ejectment, and the rule thereon, ſhould not be diſcharged, on an 
affidavit, which ſtated that Commins the commiſſioner before whom 
the affidavit of the ſervice of the declaration was ſworn, was 


employed as a clerk or writer in the office of Meſſrs. Wallis and 
davits at all. 


Penroſe the plaintiff's attornies. 
Burrough, who ſhewed cauſe againſt the rule, produced an 


_ affidavit ſetting forth that Commins is an attorney of this court; 
that he is employed by Wallis (who is clerk to the commiſſioners 


for the ſale of the land-tax) for which he receives an annual ſalary; 
that he is neither in partnerſhip with Wallis and Penrſe, nor derives 
any benefit whatever from the buſineſs carried on by them as 
attornies ; and that he has no intereſt whatever in this cauſe either 
as attorney or otherwiſe. And he then contended that Commins 
did not come within the rule of the Court, that prohibits the attor- 
nies who are concerned in the cauſe, taking affidavits in the courſe 
of the cauſe. 

 Marryatt in ſupport of the rule. It is obſervable that the rule 
of this Court E. 15. Geo. 2. is not a prohibitory rule. It does 
not prohibit attornies taking affidavits in certain caſes, but, after 
reciting that by the general practice of the Court no affidavit in any 


caſe can be taken before the attorney in the cauſe, it enables the 


attorney to take an athdavit in one inſtance only, namely, an 
affidavit of the cauſe of action before proceſs is ſued out. This 


ſhews that the Court has at all times conſidered the practice of 


the attornies in the cauſe interfering with the affidavits in the cauſe 


as irregular and likely to produce miſchievous conſequences. And 


the reaſon on which that practice has been founded equally applies 
to the clerk of the attorney in the cauſe. The rules (a) of 
Court that pronibit attornies becoming bail only mention the attor- 
nies : but it has been holden that they alſo extend to their clerks (5), 
becauſe they are equally within the miſchief intended to be 
guarded againſt by the rules. 

But the Court were of opinion that the rule of tlie Court, pro- 


hibiting the attorney who is concerned in the particular cauſe 
ä | "OY 


(4) Bologne Vs Vautrin, Coaup. 828. 


(a) M. 16543 and M, 1740. 
| 5 1 taking 
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taking affidavits in that cauſe,, does not extend to the clerk of the 1800. 
: ——— 
attorney; and they . 
Diſcharged the rule. dem. Prx 
againſt 
BADTITLE, 
Saturday, 
Makrix v. Jusricx. r 
WIT of error having been brought in this cauſe returnable I on Seach 
A ; N 3 . perſons who 
in parliament, the ſame bail who had undertaken for the were bail in 
„ . * . ni - 
defendant in this Court were now offered as bail on the writ of 3 


error. | 
Vaillant objected to their competency to become bail, on the 


authority of what is ſtated in Tidd's Practice. 

Le Blanc J. (a) ſaid he did not ſee what reaſon there could be for 
any diſtinction in this reſpect between one court of error and another; 
and referring to the caſe of Colebrooke v. Diggs in 1 Str. 527. from 
whence what was ſaid in the book of practice referred to was taken, 
he obſerved that it did not warrant the poſition to the extent 
ſtated ; for in the caſe in Strange it was only ſaid that after error 
brought in the Exchequer Chamber, and bail put in, and afterwards 
error brought returnable in parliament, the Court upon con- 
ſideration held that there muſt be /7e/þ bail. But that only meant 
that bail muſt juſtify again upon the new writ of error (5). 

Whereupon the bail, after examination as, to their ſufficiency, 
were admitted. 


again as bail 
upon a writ 
Of error re- 
turnable in 
patliamen d 


evident from the whole context that by nero 
bail it was only meant that bail muſt juſtify 
again upon the ſecond writ of error, the for- 
mer bail in error not being confidered as 
undertaking on the ſecond writ of error. 


(a) The other Judges were not yet come 
into Court. 

(5) So in the cafe of Tilly v. Richardſon, 
Salk. 97. and 2 Ld, Raym. 540. it was ſaid 
that upon a writ of error returnable in par- 
liament new bail muſt be put in. But it is 


The KIS G againſt GABRIEL Powtli, 


Saturday, 
June 28th. 


A charter 


18 was an information in nature of quo warranto againſt 

the defendant, calling upon him to ſhew by what authority 
he claimed to be and exerciſed the office of one of the burgeſſes 
of the borough of Carmarthen, The defendant by his plea ſtated 


ordained 
that no per- 
ſon ſhould be 
admitted a 
burgeſs, 
except he 


8 | had for three 
years before been ſeiſed and poſſeſſed of an eſtate of freehold for the term of his life or ſome greater 


eſlate in land of a certain value, with an exception of ſuch as ſhould be ſeiſed of /ach gate of ſuch 
yearly value which had come to him by deſcent or marriage ;—held that one who by virtue of his 
marriage became ſeiſed of an eſtate in right of his wife for her lift was not within the exception, 
and therefore not qualified, 

8B 


8 Vor. VIII. that 


) 
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that the borough of Carmarthen is an ancient borough, and that 
the mayor burgeſſes and commonalty of the ſaid borough were 
incorporated by that name; that within the borough there is an 
indefinite number of burgeſſes, and that the office of a burgeſs is a 
public office of great truſt and pre-eminence touching the rule and 
government of the borough and the adminiſtration of public 
Juſtice within the ſame; that the now King by his letters patent 
under the great ſeal dated at Vęſiminſter on the 27th of July in the 
4th year of his reign, after reciting therein (amongſt other things) 
that the corporation of Carmarthen were diſſolved or at leaſt in- 
capable of exerciſing and enjoying their liberties or franchiſes, 
did will grant ordain confirm and declare that the ſaid borough 
of Carmarthen ſhould for ever thereafter be a body corporate &c. 

by the name of the mayor burgeſſes and commonalty of the bo- 
rough of Carmarthen ; and the King did thereby ordain that no 
perſon or perſons ſhould at any time thereafter be entitled to be 
admitted a burgeſs or burgeſſes of the ſaid borough, except all and 
every ſuch perſon or perſons who for three years or more before 
his or their application to be admitted a burgeſs or burgeſſes had 
been ſeiſed and poſſeſſed by themſelves or their tenants of an e/tate 
of freehold for the term of his or their life or liver or ſome greater 
eſtate or eſtates of and in meſſuages lands or tithes of land ſituate within 
the county of the ſaid borough of the yearly value of 4/7.; and 
except all and every ſuch perſon and perſons who at the time of 
ſuch application to be admitted a burgeſs or burgeſſes of the borough 
ſhould be ſeiſed and poſſeſſed by themſelves or their tenants of 
meſſuages lands or tithes of land within the county of the ſame 


| borough of /uch eflate of ſuch yearly value as aforeſaid which had 


come to him by deſcent or marriage; and alſo except certain other 
perſons in the ſaid letters patent mentioned; all which ſaid perſons 


reſpectively ſo qualified ſhould be entitled to be admitted burgeſſes, 


ſo as they made application for that purpoſe to the mayor and 
commonalty of the ſaid borough on Monday next after Michaelmas 
in each year and at no other time, and fo as they ſhould then and 
there before the ſaid mayor and commonalty make due and legal 

roof of ſuch 271 reſpective qualifications as aforeſaid. That the 
King did thereby ordain that upon ſuch proof being ſo made every 
ſuch perſon ſhould thereupon be admitted and ſworn a burgeſs &. 
at the next or any ſubſequent fortnight court to be holden in and 
for the faid borough after ſuch day on which he ſhould ſo make his 


claim as aforeſaid ; as by the ſaid letters patent &c. The de- 
fendant 


IN THE FORTIETH YEAR OF GEORGE III. 641 


fendant then pleaded that before and at the time of his application 1800. 
to be admitted a burgeſs as hereinafter mentioned he was ſeized n . | 
in right of Mary his then wife for the term of her natural life, and  egain/# 
poſſeſſed by a certain then tenant of his the defendant's and his ſaid 28 
then wife of one undivided moiety of and in certain lands and 
premiſes with the appurtenances ſituate within the county of 
the ſaid borough, and which ſaid undivided motety was then of the 
yearly value of 47. and upwards, and came to him the defendant 
by marriage with the ſaid Mary his ſaid wife, to wit, at &c. ; that 
being ſo ſeiſed &c. and being deſirous of being admitted a burgeſs | 
of the ſaid borough, he the defendant heretofore to wit on Monday 
the 6th of Oddber in the 28th year of the reign, &c. being Monday 
next after Michaelmas in that year, at the county borough of Car- 
marthen aforeſaid, did make application for that purpoſe to the { 
then mayor and commonalty of the ſaid borough, and did then q 
and there before the ſaid mayor and commonalty make due 
and legal proof of ſuch his qualification as aforeſaid, and was 
thereupon afterwards to wit, at his Majeſty's fortnight court holden 
in and for the ſaid borough on Monday the 25th of April in the 
36th year of the reign &c. being a ſubſequent fortnight court 
holden in and for the ſaid borough after ſuch day on which he 
the defendant ſo made his ſaid claim as aforeſaid duly admitted 
and ſworn a burgeſs of the ſaid borongh, to wit at &c; and by means 
of the premiſes he the defendant on &c. was and ſtill is one of the 
burgeſſes of the faid borough &c. To this plea there was a general 
demurrer and joinder. | 
Milles in ſupport of the plea was required to begin. He con- 
tended that the eſtate of which the defendant was ſeized in right 
of his wife for her life was /uch an e/tate of freehold coming to him 
by marriage as was ſufficient to give him a qualification within the 
terms of the charter. The clauſe in the charter for regulating the 
qualifications for admiſſion to burgherſhip was evidently framed 
upon the Durbam act 3 Geo. 3. c. 15., which to prevent the making 
of occaſional voters requires freemen to have been admitted twelve 
calendar months before they vote; with a proviſo (/ 2.) that it 
{hall not extend to any perſon entitled to his freedom by birth, ; 
marriage &c. The two clauſes are diſtin in the act of parliament; 
and in order to make ſenſe of this charter the exception muſt be 
conſtrued diſtinctly from the diſqualifying clauſe. The charter 
firſt ordains that no perſon ſhall be admitted a burgeſs, unleſs he 
has for three years or more been ſeiſed and poſſeſſed of an eſtate 
5 e 10 of 
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of freeiad * the term of his lie or mud greater eſtate. This 
was meant to apply ſolely to caſes where the eſtate comes to the 
party by his own act. Then follows the exception where ſuch 
eſtate comes to him by deſcent or marriage, that is, by operation 
of law. Now if the word uch in the exception be taken to mean 
ſuch eſtate of freehold for the life of the party himſelf &c. the 
exception will be rendered nugatory ; for in no caſe by the mere 
aft of marriage can the huſband acquire an eſtate for his own life, 
or an eſtate of inheritance; therefore the term /uch eſtate can 
only be taken to have relation to the generic term © fate of free- 


Hold,“ and to the locality of the eſtate, i. e. ſituate within the 


borough. And then the conſtruction will be that in caſe of mar- 


riage &c. the party in order to qualify himſelf muſt have an 
eſtate of freehold or other greater eſtate coming to him by the 


marriage ; but that in other caſes where he has acquired property 


by his own act he muſt be ſeiſed of an eſtate of freehold for his 


own life at leaſt during the period required. This conſtruction 


will beſt accord with the letter and ſpirit of the Durham act from 


whence the proviſion was borrowed, the true object in both caſes 


being to prevent the making of occaſional voters to anſwer a par- 
ticular purpoſe. But an eſtate acquired by marriage cannot come 
to a man by colluſion, 


Wood was to have argued in ſupport of the demurrer, But 

The Court were of opinion that the eſtate on which the defendant 
relied in this caſe was not a qualification within the intent and 
meaning of the charter. That in order to make out the qualifica- 
tion it was neceſſary in all caſes that the party ſhould be ſeiſed of an 
eſtate for his own life at leaſt, without confidering how that eſtate 
That the whole clauſe muſt be taken 
together; that the words“ ſuch eſtate” uſed in the exception muſt 


may have been acquired, 


an eſtate of free- 
hold for the term of his life or ſome greater eſtate &c.” That by 
virtue of the marriage a party might become ſeiſed of an, eſtate 
for his life, as if he married a woman ſeiſed of an eſtate i in fee- ſimple 
and by whom he had iſſue; there he would be tenant for his own 
life by the curteſy ; and in that caſe it would not be neceſſary 
within the terms of the exception that he ſhould have been ſeiſed 
of the eſtate for three years preceding. And that this would 
latisfy the words of the exception in the charter. 

Wn | Judgment for the Crown. 


be taken to refer to what preceded it, namely, * 
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Hzron and Another againſt EDwaR ps. 


::1s was a rule calling on the plaintiffs to ſhew cauſe why the pro- 

ceedings ſhould not be ſet aſide for irregularity. The defendant 

was arreſted in the laſt Term, and the objection was that the de- 

claration was delivered againſt him a priſoner in the cuſtody of the 
Marſhal in the laſt vacation. 

Reader now ſhewed cauſe againſt the rule. This application 
is founded on the caſes of Hutchins v. Kenrick, 2 Burr. 1048., 
and Hollaway v. Cros, ib. 1052. there cited; where it was ſaid 
generally that every declaration againſt a priſoner muſt be delivered 
in term time. But the reaſon for that determination was, “for 
priſoners are conſidered in the ſame light with attornies, (who are 
ſuppoſed to be always preſent in Court,) againſt whom bills cannot 
be filed but in term time;” and ſince that time it has been ſolemnly 
determined that a bill may be filed againſt an attorney in the vaca- 
tion. Comerford v. Price, Doug. 313.; Lane v. Wheat, ib. n. (84); 
Waghorne v. Fields, Ante, 5 vol. 173; and Dod/worth v. Bowen, 
ib. 325. Therefore the foundation of thoſe deciſions fails; and 
the reaſon why a bill may be filed againſt an attorney in the vaca- 
tion equally applies to the caſe of a priſoner. And inſtead of its 
being a hardſhip, it is an advantage to the priſoner, ſince it accele- 
rates the proceedings. In many caſes it may be neceſſary that a 
declaration ſhould be delivered againſt a priſoner in vacation time 
to prevent the action being barred by the ſtatute of limita- 
tions. | 
Wigley in ſupport of the rule. In queſtions relating to the prae- 
tice of the Court it is important that that which has been once 
determined after conſideration ſhould regulate the future practice. 
This very point was ſettled after a great deal of deliberation, and 
on the authority of a prior deciſion, in the caſe of Hrwtchins v. 
Kenrick; and no good reaſon has been given why thoſe determi- 
nations ſhould now be overruled, eſpecially as the general practice 
ſince that time has been conformable to thole caſes. It is true that 
the rule reſpecting attornies has been ſince changed in the caſes 
alluded to: but it does not follow that therefore the rule is to be 
changed reſpecting priſoners; the ſame reaſon does not apply to 
both. If no bill could be filed againſt an attorney except in Term 
time, the aQion might be barred by the ſtatute of limitations, and 
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therefore it is neceſſary for the purpoſes of juſtice in many caſes 
that a party ſhould be permitted to file a bill againſt an attorney in 
the vacation; and ſo in the caſe of a new action againſt a priſoner : 
but this very diſtinction was taken in the caſe of Hutchins v. Kens, 
rick, where it was holden that in the inſtance of a new action a 
bill may be filed in the vacation as of the preceding Term. But 
here the declaration was filed by the ſame plaintiff who had ar- 
reſted the defendant. | 

Lord Kenyon Ch. J. The rules of the Court are beſt con- 
trived when they are made ſubſervient to the juſtice of the caſe. 
The great object in framing rules is that juſtice may be obtained 
with as little expence and as much facility as may be; and a prac- 
tice that thwarts rules ſo framed ought to be diſcountenanced. The 
mode of charging a defendant with a declaration in vacation, by 
previouſly iſſuing a habeas corpus ad reſpondendum teſted the laſt 
day of the preceding Term and returnable the firſt day of the next, 
mentioned in Hutchins v. Kenrick, and which formerly obtained, 
has been given up. And the foundation of that deciſion, as ex- 
preſſed by Mr. J. Denniſon, was that priſoners in the cuſtody of the 
Marſhal are to be conſidered in the ſame ſituation as attornies, and 
that the ſame rule ought to govern both caſes. Then let us try this 
caſe by that teſt. The practice reſpecting attornies has been ſince 
altered; we were (I might ſay imperiouſly) called upon to reform 
that, for it was highly unjuſt that a plaintiff could not proceed 
againſt an attorney in the vacation, when if he did not his demand 
might be barred by the ſtatute of limitations. The injuſtice of the 
ancient practice in this reſpe&t ſtruck us ſo forcibly that we de- 
cided that a bill may be filed againſt an attorney in the vacation 
with a memorandum of the day when it was filed, Then why 
ſhould not the ſame rule prevail reſpecting priſoners? In the caſe 
referred to Mr. J. Denniſon conſidered them as ſtanding in pari 
ratione. And I think, as this will advance the juſtice of the caſe, 
we are well warranted by the deciſions relating to attornies to ſay 
that this declaration was well delivered, and that the preſent rule 


muſt be diſcharged, 


Her Curiam, Rule diſcharged. 


* 
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Don on the Demiſe of Ti.yazy againff Coors. 


LTON on a former day in this Term obtained a rule, calling 

on the leſſor of the plaintiff to ſhew cauſe why William Howe 
and George Hirſt ſhould not be made defendants in the ſtead of the 
defendant Cooper, on the ground that they were the mortgagees 
of the eſtate in queſtion under Cooper for 16 o00/. 

Wilſon, who now ſhewed cauſe againſt the rule, obſerved that 
the rule was not drawn in the uſual manner; this application not 
being to make theſe two perſons defendants with, but 7n/tead of, 
the preſent defendant Gooper. And he ſaid that it was of impor- 
tance to the plaintiff that Cooper ſhould continue to be a defendant, 
in order that his acts and declarations might be given in evidence 
on the trial, But | 

The Court ſaid that the rule might be altered in that reſpect; 
and accordingly the rule was made abſolute for letting Howe and 


Hirſt defend with Cooper. 
Rule abſolute (a). 


(a) Vide Barnes, 194. where it is ſaid | 2 Crom. Prat. 173 —But ſee 3 Burr. 1299. 
that the Court refuſed to permit the mort- | where it is ſaid, arguendo, that a mortgagee 
gagee to defend as landlord, See alſo ; may be admitted. 

d. Weodward v. Williams, Tr. 15 Geo. 2. | 


Dos on the Demiſe of FEIDON againſt Rox. 


v on a former day obtained a rule, calling on the plain. 

tiff to ſhew cauſe why the proceedings ſhould not be ſtayed till 
the coſts of a former ejectment brought by the leſſor of the plain- 
tiff 's father againſt the father of the real defendant in this caſe 
upon the ſame title were paid, 

This was moved on an affidavit, ſtating that about the year 1772 
Fe Feldon the father of the preſent leſſor of the plaintiff brought an 
ejectment againſt the defendant's father to recover the ſame pre- 
miſes, in which the latter obtained a verdict, but the coſts were 
never paid. That the preſent defendant derives title through his 
father from one R. Bloxridge the father's brother, who held the 
premiſes as deviſee of Cath. Winter, and 7. Feldon claimed on 
account of a ſuppoſed incapacity of the ſaid C. Winter to make a 
That the defendant believes that the preſent leſſor of the 


will. 


15 plaintiff 


1800. 


Wedneſday, 
Justy 2d. 
The Court 


permitted & 
mortgagee 
to be made 
defend ant in 
an ejectment 
with the 
mortgagor. 


Weadne/aay, 
July 2d. 
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CASES IN TRINITY TERM 

plaintiff claims under the very ſame title which was ſet up by his 
father, | 

And he cited the two following MSS. caſes, the latter of 
which is alſo ſhortly reported in Hullock on Coſts 452. 
« Fairclaim v. Thriſtout, Eaſter 24 Geo. 3. B. R. Cowper 
obtained a rule to ſhew cauſe why proceedings in this ejectment 
ſhould not be ſtayed till the coſts of a former ejectment were paid. 
Dayrell ſhewed for cauſe, that this appeared to be a different title, 
the former ejectment having been on the demiſe of one perſon 
and this on the demiſe of the ſame perſon and two others jointly. 
And he cited Moore on the demiſe of Newman v. James, Trin. 33 & 
34 Geo,-2. where a rule of this ſort was diſcharged, it appearing 
not to be on the ſame demiſe. The Court ſaid it was not ſufficient 
that the demiſe was different, the title muſt be different. Here it 
might or might not be ſo; for the new leſſors might be truſtees. 
The Court then gave Mr. Dayrell time to get an affidavit that the 
title was different. Doe ex dem. Lawſon and Others againſt Law, 
Widow, Hil. 25 Geo. 3. B. R. Law ſhewed caule againſt a rule to 
ſtay proceedings in this ejectment till the coſts of a former ejectment 
were paid. He produced an affidavit to ſhew that this ejectment was 
brought by different perſons, though claiming as heirs to the ſame 
eſtate which had been the ſubject of the former ejectment, but not 
claiming ſtrictly by the ſame title. He contended therefore that 
they were not liable for the coſts of the former ejectment. The for- 
mer ejectment was brought long ago, and it would be giving this 


; Perſonal remedy for coſts a greater effect than a judgment. In 


Comb. 106 & 110. Ld. Ch. J. Holt and the Court ſaid it muſt be an 
ejectment brought by the ſame perſons. He offered however to 
give ſecurity for payment of the coſts if the plaintiffs did not recover. 
He cited alſo Str. 1152. Lord Mansfield ſaid that the Court had 
arrived by degrees at this practice. It was adopted to prevent the 
hardſhip of frequent ejectments on the ſame title; and was the more 
reaſonable as in real actions all repreſentatives of the party were 
concluded for ever from ſetting up the ſame title. Lee and Topping 
in ſupport of the rule ſaid it had been reſolved lately in ſeveral caſes 
that before a man can be let in to try a ſecond ejectment on the 
ſame title he muſt pay the coſts of the former. If changing the name 
would vary the queſtion, nothing would be more eaſy than to evade 
the rule. They cited the caſe of Fuirclaim v. Thruſtout (ſupra 
MSS.) and obſerved that there was no affidavit here to ſhew that 
the title is different from that ſet up by Charles Chadwick, Lord 
8 Mansjie/d 
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Man Held Ch. J. It is admitted that the plaintiff derives his title 2 1800. 
through Charles Chadwick. 1 think it a very beneficial rule; Pau ah. 

and. that the Court are bound to extend it as caſes ariſe, They Feuven 
do not ſay that you ſhall not try the queſtion again, but you mult ob 
firſt pay the coſts of the former ejectment. This is the ſame 


title. Rule abſolute.” 


Milles now ſhewed cauſe againſt the rule; and ſaid that this 
was an attempt to carry the practice which had prevailed in 
theſe caſes further than any caſe had gone, with the exception of 
that of Doe v. Law cited. That the leſſor of the plaintiff ought 
not to be bound by the act of his father, from whom he had no 
aſſets by deſcent; and of whom he was not the executor. In the 
caſe of Doe d. The Ducheſs of Hamilton v. Hatherley (a) the 
Court granted a ſimilar application againſt the Ducheſs, becauſe 
ſhe had been joined with her huſband in the firſt ejectment, and 
had proceeded in the cauſe after his death. In Tredway v. Har- 
bech\(b) the Court were divided on ſuch an application, Lord Holt | 
denying it becauſe the ſecond ejectment was brought by a different | 
party from the firſt, and becauſe they could not take notice that it 1 
was upon the ſame title; though it was agreed that the ſame leſſor 
making a new leſſee in the ſecond action ſhould not thereby avoid 
the payment of the coſts of the firſt; and the ſame difference pre- 
vailed in a ſubſequent caſe of Dence v. Doble (c) for the ſame 5 
reaſon. It will be a very uncertain and inconvenient rule; as it's f 
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application muſt depend on aſcertaining whether or not the leſſor 
in the ſecond ejectment proceeds on the ſame title as the leſſor in 
the firſt, | 
Lord KEN TON Ch. J. The caſe cited is directly in point to 
ſupport the preſent application; and a cogent reaſon is there given, 
that ejectments were introduced in lieu of real actions, in which 
all the repreſentatives of the party to the firſt ſuit would have 
been concluded for ever. Therefore we ſhould not ſuffer this 
fictitious remedy which was introduced in lieu of the other to 
preſs eee hard ion the parties. 


Per Curiam, Rule abſolute (4). 
(a) 2 Str. 1152, 1 1 (4) Vide Keene d. Angel v. Angel, Ante, 
(5) Comb, 106. b | 6 vol. 740. 
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% 
Os BORNE again// Noa. 


__ defendant having ſuffered judgment to go by default, 
the plaintiff obtained a rule, calling on the defendant to ſhew 
cauſe why it ſhould not be referred to the Maſter to compute what 
was due for principal and intereſt on the two . notes on 
which the action was brought. 
Gaſelee now ſhewed cauſe againſt it. And he ſaid that this 
application was not warranted hy any of the deciſions on the ſubject, 
becauſe here it did not appear on the record that the action was 
brought on any promiſory note; the counts in the declaration 


being for goods ſold, work and labour, money paid, and money 


had and received &c. 
Howell, in ſupport of the rule, ſaid that it appeared by an affidavit 


which he produced that the action was brought to recover the amount 


of two promilory notes, and that the plaintiff might recover the 
amount of them on the money counts. 


But 

The Court ſaid that the rule for referring it to the Maſter to ſee 
what was due for principal and intereſt on promiſory notes and bills 
of exchange ſhould be confined to thoſe caſes where it appeared 
on the declaration that the action was brought on the notes or bills. 


Diſcharged the rule. 


END OF TRINITY TERM. 
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PRINCIPAL MATTERS. 
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ABATEMENT, 
Ses PLEADING, No. 15. 17. 21. 


ACCORD AND SATISFACTION, ; 
See PAYMENT, No. 1, 


ACTION ON THE CASE, 
Cee ConsiGnoR, 


1. . tenant in common cannot main- 
tain an action on the caſe in nature of 

waſte againſt another tenant in common 
(in poſſeſſion of the whole, having a demiſe 
of the moiety from the firſt,) for cutting 
down trees of a proper age and growth for 
being cut. Martyn v. Knowllys, H. 39 G. 3. 
Page 145 

2. Aliter, if the trees be not fit to be cut. ib. 
3. If A. fo negligentiy ſteer his veſſel that it 
tuns foul of B.'s, an aAion on the caſe is the 
proper remedy, Ogle v. Barnes, E. 39G. 3. 
188 

4. But if A. wilfully run his veſſel againſt 
B.'s and damage enſue, B. may bring treſ- 
paſs, ib. 
5. The owners of veſſels on the navigation 
between A, and C. having given public no- 
tice that they would not be anſwerable for 
loſſes in any caſe, except the Joſs were oc- 
caſioned by the want of care in the maſter, 
nor even in ſuch caſe beyond 104. per cent., 
unleſs extra- freight were paid, the maſter 
of one of the ſhips took on board the 
plaintiff's goods to be carried from A. to B. 
{an intermediate place between A. and C.) 


8 


3 


B, without delivering the plaintiff's goods, 
then, and ſunk before her srrival at C. 
without any want of care in the maſter: 
held that the owner of the veſſel was re- 
ſponſible to the plaintiff for the uw loſs 
in an action on the conttadt. Ellis ve 
Turner, E. 40 G. 3. Page 530 


ADJOURNMENT, 


See JuRisDICT1oN, No. 4. 


AF FID AVI, 
See PRACTICE, No. 32. 


AFFIDAVIT to hold to Bail. 
See PRACTICE, No. q, 10. 


1. An affidavit to hold to bail ſtated that the 
debt aroſe on a bill of exchange or order for 
&c. drawn by A. upon and accepted by the 
defendant, payable to the plaintiff; upon 
this affidavit alone the Court refuſed to 
order the bail bond to be delivered up. 
Wilks v. Adcock, H. 39 G. 3. 27 
2. But, the inſtrument declared upon appear- 
ing not to be a bill of exchange, the Court 
on reading the affidavit and the declaration 
ordered the bail bond to be given upon 
the defendant's filing common bail ib. 
3. In an affidavit to hold to bail, made by the 


| plaintiff's agent, (the plaintiff himſelf being 


abroad, ) it is ſufficient to negative a tender 
of the debt in bank notes ** as the agent 
believes.“ Munroe v. Spinks, 7. 39 G. 3. 


284 
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and delivered at B.; the yeſſel paſſed by 
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9? Ane in his own poſſeſion may of | 
1 255 the name of the original creditor, .and | 
old the defendant to bail on his own | 
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e requited which are wichin his own 


ee to the beſt of bisKnͥo w- 


„ lege and belief as to ſuch as are within the 

\. kguledge of his principal and e e 

15 . Cegſesll v. Lovell, M. 40 G. 3. 418 
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* negatise u "tender of the debt i in bank notes 


*r he Lang Vero bis binkruptey 3, ; fay- 
65 ing that no boch tender was made. to .the 


* 
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THE Court will nc t permie any amendment 


to be made in 2 penal aclion where the 
* plafdtiff bas been guilty of any delay in cat- 
bil on the ſuit, Ranis v. Anh, G 44. 
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1. Vager the late treaty datwond. this.country 

21 nd, the United States of America it is not 

5-70 | | 2 | 
7 5 


e 


Er. 


9 
Fad # ® 


neceſſary to 


an alt! to bold | 


—— — 


- -—— 


l 


7 


3. The truſts in an annuity deed.mult be 
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<0 necgſſaty that the "trade from Amira to 
Lua ſertlements in tho Eoft-dodirs ſhould be 
bx; direct: : it may be carried on circuitoully by 
> the,,way, of Europe. ien v. Martyatt, 
A. 39.6. 3. mimes att ie Has 3¹ 
2: A. natural born ſubjeche of this country may 
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8 vaptages of an American, under, this,treaty : 
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| "e} © Ta —_ 40 


30d 6 3822 
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” ANCIENT. nine 
dee Pisse, No, Nenn 
v9.3 ths ganeee 


TTY 


0} 


J. Vii Court fet sſide the; annuity _ be- 
one of the truſts (viz, that in Cafe Ahe 
Frantor mödld Jeb the kingdom be Mud 


* 
n 


I. HY 


12 


8 bay any extta expellde or wee erantee in in in- 
_ boring! his life) was not Ries in the e- 


ens " Man 


. Cumming W/7 0 IE 


4 1061S 3 
2. The memorial ſhould contain the whole 


ib, WA of « 184 


_ morial, 


* 2 r 


res geſtæ. 


5 
1 


1 , 


ſtarted accurately in the memorial, Taylor 
4 4 


v. Jobnſon, E. 39 C. 3. 3 
4. 7 herefore where, in the conveyance. of a 
liſe intereſt in an eitate to a truſtze | in irult 
for ſecuring an annuity, it was firſt ſtipulated 
that the truſtee ſhould permit the grantor 
to receive the rents an profits * cit defablt 
made in pay ment of the anayity, : and then 
in truft for the grace: e, and in the niemorial 
it was flated that the truſt was for the 
grantee generally. it way holden thet the 
deed was void, ; 4s 


5: If the confileratidn for granting HY 

on. it is 
neceſſary to ſtate the particulars. of that 
Vale v. Cobanes, 


328 


nuity to be paid by 2 banker s chec 


check in the memorial. 


. 40 C. 3. Wa Os 


7 


6. If the grantee of an annuity pay it without 


objection during the life time of the perſon | 

who negotiated the dilinels for the grantees. 
the Court will ſet aſi qe the annuity deeds on a 
| repre- 


. a * 


TS 


1N DAR TO THE PRINCIPAL MATTERS. 


„e of facts that could only have 


1 anſwered by ſuch agent ſor the grantee. 
Page 328 


7. A grant of a, rent charge by a tector or 


vicar out of his benefice is void by ſtat. 
13 El. c. 20. Mouysv. Leak, M. 40 G. 3. 
4il 


B. But if in ſach a deed of grant he al» co- 


venant perſcnally to pay the ſaid rent charge 
or annuity, and give a warrant of attorney 
to confeſs judgment, as a collateral ſecurity, 
the Court will not order the decds to be de- 


livered up to be cancelled, ib. 


9. In the memorial of ſuch a grant it is not 


neceſſary to ſtate the grantor's covenant to 
pay the annuity. to, 


10. If it be agteed by the grantor and grantee | 
of an 2nnuity that the former ſhall pay the | 
expences of the writings, and he immediately | 


after receiving the conſideration money pay 
the fair charges of the writings out of that 
money, no notice need be taken of it in the 
memorial, but it may be there ſtated that 
the whole conſideration money was paid to 


the grantor, | ib, 


APPEAL, 
Ste Cos rs, No. 6. 


APPOINTMENT, 
S DkEviss, No. 6. 


APPRENTICE, 
See SETTLEMENT BY APPRENTICESHIP, 


ARBITRATION, 
Ste AWARD. 


ARREST, 


Sie BANKRUPT, No. 10. 12. 
No. 2 WARRANT. 


SHERIFF, 


ASSIGNMENT OF DEBTS, 
See AWARD, No. 5, 6, 7. Bop, No. 2, 


ASSIGNING BREACHES, 
Ses PLEADING, No. 4, 5+ 


vor. VIII. 


ASSUMPSIT. 


1. IH A. recover in tort againſt two defendants, 


and Fevy the whole damages on one, that 
one cannot recover a moiety againſt the 
other in an action for money paid to his 
uſe, Mirryweather v. Nixon, E. 39 G. 3. 
Page 186 

2. Alter, if A. recover in umpſit againſt 
two, ib. 
3. The goods of a Hranger on the premiſes of 
another perſon were diftrained by the land - 
lord far rent in arrear, and the ſtranger was 

- obliged to pay the rent to redeem them; held 
that the ſtranger might maintain aſſump. 
ſit for money paid to the uſe of the original 
leſſees who were bound by their covenants 
to their landlord, although ſome of them 
hed ro the knowledge of the plaintiff before 


he placed his goods on the premiſes aſſigned 


their intereſt to one of their co-leflees, who 
was in the exciuſive poſteſiion at the time. 
Exall v. Partridge, Tr. 39 G. 8. 308 
4+ But f. cannot, by the voluntary payment 
of B.'s debt, raiſe an aſſumpſit againſt F. 


ib. 3 10 


| 5. Under a limitation in a marriage ſettlement 


a Court of Law held that the wife took an 
eſtate tail: and though it was recited in the 
deed that the huſband's father conveyed in 
conſidetation of the marriage, and * for 
ſettling and eſtabliſhing the lands to the uſes 
therein after expreſſed*”, and ſubſequent uſes 
wete added in the deed, yet the Court 
would only take notice of the legal eſtate : 
and the huſband and wife having levied a 
fine, and having agreed te ſel] the eſtate to 
a purchaſer, from whom they had received 
part of the purchaſe-money, the Court 
would not permit the purchaſer to recover 
back the de poſit money in an ation for mo- 
ney had and received. 4 paſs v. IPathing, 
E. 40 C. :. 510 
6. The plaintiff having ſubmitted to arbitra- 
tion certain matters between his principals 
(from whom he bad a power of attorney 
aſſigning their right in the ſubject matter 
to him and empowering him to ſubmit the 
ſame to arbitration) and the defendants, 
and a ſum being awarded to him s ſuch attor- 
ney ; held that he might maintain aſſumpſit 


upon the award in his own name, Ban fili 
v. Liigh, E. 30 G. 3. „ 


8 * 8 7. And 


2 KAT 
19: AN 91 E 


TT it f 78 bot geceſſary in Vert je hl for 


TAM AA 


FIIY} 4. . } 8 


the plaimtiif in ſetting forth the alignment | 


to Naß from his principals to make a pro- 
ſert of the ſame in his declaration. Page 571 
S. Where" money” depoſited upon an illegal 


: _ wager has been piid over to the winner by + 


the conſent of the loſer, the latter cannot 

, afterwards maintain an action againſt the 
"former to recover beck his depoſt', Hui 

\ Kar _ Hanceck, E. 40 G. 3. 575 
9. T he af 2nee of a Scotch hond may main- 
tain, an action of aſſumpfit here #gainlt the 

_ <bligor in his own name. ſnnes v. Dunlep, 
. 40 G. 3 | | 595 
10. A broker who contracts with others for the 
5 ſale of ſtock at a future dav by the autho- 
ri: y of his principal, wo afterwards refuſes 
To make good the bargain, cannot by pay - 
ing the diff-rence to fuch third perions | 
maintain an aQiocn cn an implied eflumpſit 
againſt his principal for the amount; though 
the broker did not diſcloſe the name of his 
principal at the time of the bargain made, 
Child v. Mor liy, T. 40 C. 3. 610 
ut ſuch purchaſers may maintain an 
7 for the difference againſt the prin- 
cipal, notwichſtancing the ſtatute, 7 G. 2. 


dd n tb, 
AT TAC CHMENT, 


See AWARD, No. 1. 


1. A tule niſi for an attachment for non - pay - 
ment of money, pu ſoant to the Maſter's 
Allocatur, cannot be ſetved on a Sunday. 
V. Hebam v. S. tb, Ad. 39 E. 3. 80 

2. A ſubpœna may be iſſued from the Crown 
Ofice requiring a witneſs to attend at the 

-,. 2flizes in the country to give evidence in 
ſupport of an intended proſecution for a 
felony z and B. R. will grant an attach. 
ment a; ainſt him for not attending accord: 


iagly. R. v, Ning, E. 40 G. 3. 585 


i 1 * 


ATTORNEY, 


| See PRACTICE, No. 25. 


1. When both parties are zttornies of the 
"ſame Court, the pla'ntiff- cannot hold the 
defendant to bail. Nichols v. Earle, M. 40 
Jt © ray + | | | 205 
2. If ne do, the Court will diſcharge the de- 
fendant out of cuſtody, and order aj} the 
proceedings to be ſtayed without ceſds. ib. 


| 


xXx TO THE PRINCIPAL MATTERS, 


, 


4 


i 


i 


13 A at: orney bas no privilege againſt foreign 


attachment. Ridge v. Hardeofile, 40 
= 3. 8 Nen 4 WF 
ATTORNEY, Power of, 


See AwaAnp, No. 55 6, os 


AVERAGE, 
Tee CHARTER-PARTY, No. 2 


AWARD, 


1. An agreement to enlerge the time far mak- 
ing an award mult contain a conſent that 
it (hall be made a rule of Court, otherwiſe 
no attachment will be granted for not per- 
forming an award made under it, Fenking v. 
Law, M. 39 G. 3 NF 

2. I 0, covenant in a deed (made for the; er- 
formance of ſeveral matters) the defendaut 
cannot plead that in the deed there is a co- 
venant that in caſe any difference ſhould 
ariſe between the partes reſpecting any part 
of the agreement it ſhould be ſetiled by three 
arbitrators to be choſen &c. and that he 
offeted to tefer the matter in diſpute &c. 
but that the Plaintiff refuſed, &c. THamp- 
ſon v. Cbarnocb, H. 39 G. 3. 139 

3. Such an agreement to fefer &c. does not 
oult the Coutts of Law or Equity of theic 
juriſdiction. ib. 

4. The Court will not make a ſubmiſſion to 
an award a rule of Court, where part of the 
matter agreed to be referred has been made 
the ſubject of an indictment; the ſtatute 9 
& 10. V 3.c. 15 for regulating “ con- 
„ troverſion ſuits or quarrels” by atbitra- 
tion being confined to civil diſputes. Mut- 
fon v. MW Cul um, E 40 E. 3. 520 

5. J. and g. in 1797 #{h:ned to the plaintiff 
ail debis due to them, and gave bim à po xer 
of Attorney to receive an compound for the 
ſame ; under which the plaintiff in 1299 ſub- 
mitted to arbirration the matters in diff-rence 
then ſublilting between His principals and 
the defendants; and the plaintiff and de- 
ſendans promiſed to ech other to perio' m 
the award. Thearbitiators having award- 
ed a ſum to be paid to the plaintiff, as fuch 
attorney, he may maintain an action, for it 
in his own name. Banjill v. Leigh, E. 40 
6. 2. a digi} (nnd 1 

6. The Court will not preſume that the mat- 
ters in difference ſubmitted to arbicration 

. | aroſe 


IN DENN O; THE PRINCIPAL MATTER'S, 


aroſe ſubſequent to, the mcentore of -afſign- | 
ment and power of 2:turney from the Prin- f 


<Sipals.to the plaintiff; but ſuch matter mey 
be pleaded bY way of defence io the action. 

% F Gage 517 

7. It is not neceTary, for the plaintiff in ſet- 
ting forth the aſignment to him from his 
principals (by victue of which he was autho- 
riſed to ſubmit their demands to arbittation) 

to make a profert of the fame in his decla- 
ration. M, ib, 


BALL, 
See AFFIDAVIT to held to bail.  CosTs, 
No. 3. PaAcricz, No. 2, 3, 4. 42+ 

- Sn 
, Bail to the Sheriff ate liable for the Plain- 
N s whole debt (without regard to the ſum 


ſworn to) and colts, provided they d hot 
exceed the penalty of the bail bonds St 


venſen v. Camerzr., . 3 39 C. 3. 28 
„ But bail to the action are not |! able bez ond 
1 ſum (worn to 18d the coſts. ib, 


3. Bail in the origina!.aCtion, after judgment 
recovered againſt them on the bail-bond, 
may be holden to bail in an action on ſuch 
judgment. Prendergeft v. Davis, M. 29 
G. 3. 85 


4. But bail to the Sheriff cannot themſelves 


be holden to bail in an action on the ball 
bund. a ä ib. 
5. An action on the bail bond muſt be brought 
in the Court where the original action Was 
brought, Du t) v. Barclay, Il. 39 C. 3. 
132 


6. Bail have eight days to render the principal 


* 


from the return of that writ h which there 
is an effectual proceed/ug ageinit them, d. 
kinjon v. Vaſs, I. 40 G. 3: 422 


7. Theretore where the plaintiff ſued the bail on 


who did nit render 


and then 


their tecogumance, 
the principal within eight days, 


the pla.ntiff died, and his executors brought 
It wes ruled 


another action againalt the bail, 
that the bail had eight days from the return 


of the proceſs in the ſecond aciiun in which 


to render the principal, 1th, 
8. A defendant who has given a bail bond 
cannot be holden to bail in an action brought 
by the Sheriff on that bond. Aeli v. Per 
tberick, H. 40 G. 3. f 450 


9. Bail above may be — in Tn 9%. "the return 
of the writ; and «conſequent! y.. the Plain 
cannot aftetwards proceed on the wh. 
bond. Ms Re RAT 40 Wn '& 


1/985 85) 


"he left dy of a Let, the bail have. the. 
whole of the firft day of the next ” erm to 
juſtiky; and if the deſgudant ſurrender. in 
diſcharge of his bail on any part of that day 
| _ the ShenfF cannot be attached for not bring- 
ing in the body. R. v. The Sheriff of Hid- 
dl.fex, H. 40 C. 3. | 464 
11. The plaintiff may ſue out a writ a2ainft the 
| "bail, on their .cecognizance, on the return 
day of the ca fa. againſt the principal. Shi- 
| v-15 v. Breoks, T. 40 G. 3. 628 
12. be ſame petſops who were bail in B. &. 
may juftify ag⸗in as bail upon a writ of error 
r-turnable in parliament, | Martin v. * 5 
tice, T. 40 G. 3. | 6 639 


BAIL BOND, 
See PRAcTiCE, No. 1. 


BANKRUPT, -- 


See PLEADING, No. 8. PRACTICE, No. 23, 
24. I RUS T DEeDp, No. 1. | 

1. Goods, the property of a widow and 
children, were upon her ſ-cond marriage 
aſſigned to truſtees, in truſt to ſuffer the 
huſband to enjoy them, on condition that 


the children Cool. by yearly inflalments of 


| 100 /, each from *Fu'y 1789; be continued 


in poſieſſion of then until 7, 1797, hav- 
ing paid only 250 /.; the day before his 
banktupte the truſtees re-pulleſied them- 
ſcives of the goods: heid that this was frau- 
de ent as againft cteditors, and that the 
| alkenee of the bankrupt was entitled tothe 
gods under the ſtat. 21 Jac. 1.“ Co 19. 
Darby v. Smith, £7. 39 6.7 | 82 
2 In this caſe the ſeceng huſbind had the pul- 
ſeilion of the goocs not. in autre droit, but 
in his 0an tight, he having agreed to pur- 
them. il. 


' 


chaſe, and parily paid for, 
3. Ajudgment creditor, who tas taken his 
debtor in execution, cannot afterwards ſuc 
out a commiſſion of bankrupt againit him 
upon the ſame debt. Chin v. Craningham, 
H. 39 H. 3. 1 


| 


Wen the AG to el in * "a ly eXpJtes, 8 


he ſhould pay to the ttuſtces for the ufe of 


5 4. If 
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5,4 n order: to conſtitute an act of entropy | 


. -4rader ; a commiſſion afterwards iſſued againſt 


11. Where a trader commits an ad of bank- 
ruptcy by lying two months in priſon under 


INDEX TO THE PRINCIPAL MAT TERS. 


1. If ſeveral partners by deed affign all their | 
partherſhip ee &c. to rroflees for the be. | 
nefit of their creditors, and fome of the 
(izt ite 'Eredithr's of one partner d0 not 

„a ſſent to it, the EEE is void. Ec» 
. hardtiv. Wi lſen, H. 39. G. 3. Page 140 


— — 


by departing from the dwelling-houſe a a 
'exeditor muſt be delayed. Barnard v. 
ais ban, H. 39 G. 3. 1849 
& is not ſufficient (for that putpoſe) that a 
Sheriffs officer, who comes to levy under a 
. fi, fa. on the trader's effects, is refuſed ad- 
_  Fajtrance 2 after the trader has left his R | 
"Py ib. 
17A oder after a ſecret at of bankruptcy 
, conſigned goods to a factor, who agreed to 
advance money thereon, and accordingly 
ola and paid bills drawn on him by the 


1 


the trader on ſuch prior act of bankruptcy, 
after which the factor ſold the gcods and 
received the money: held that he was an- 
ſwerable to the aſſignees for the value of the | 


goods. Coptand v. Strin, Z. 39 G. 3. 199 


8, A creditor cannot prove his demand under 


— 


legal devt at the time of the bankruptcy, 
Staines v. Plancky MA. 40 G. 3. 386 | 
9. And therefore if A. give a warrant of at- 


torney to B. to confeſs a judgment, with a | 


defeazance that judgment ſhall not be en- 
tered up until a fubſequent day on a contin- 
gency, and #. becomes bankrupt before that 
day, though B. zfterwards enter up judg- 
ment on the happening of the contiogency, 
he cannot prove this debt under 4's com- 


miſſion. | th, | 
10. Under the flat. 5 G. 2. c. 30. , 5. If 2 


bankrupt ſurrender within the forty-two 
days after notice &c. the con miſſionets may 
by their own authority afterwards enlarge 
the time for t:king his examination, during 
which enlarged time the bankrupt is privi- | 
Teged from arreſt. Dauis v. Tretter, H. -Þ 


an arreft, though the act of bankruptcy 
when complete relates back to the arreſt and 
&rſt impriſonment, yet no commiſſion can 


ied 0-9" Pies 


be ſucd out thereon till the expiration of the | 


two, months. Gordon; V. Wilkie n, E. 40 
Page 507 


12. , eee that 


purpaſe, a meeting of the cammiſſisners to 
declare a dividend of his eſtate, is protected 
from arreſt at te ſuit of a creditor, during 
ſuch attendance, although ſeveral years after 
his laſt examination. Arding v. Flower, E. 


$0 S qo ocAiv AV 334 


13. B. R. will not on a ſummaty application 


order an exoneretur to be entered on the 
bail- piece on the ground: that the debt was 
contracted while the defendant was reſident 
in a foreign country, and before he became 
a jbankrupt, by the laws of that country, 
though he may have obtained his certificate 
| " _— Were v. Alec lahr. 7. 40 6. 3. 


14. And the Court diſtinguiſhed the aboye from 


- the caſe of Ballantine v. Golding, M. 246. 3. 
where the plaintiff 28 well as the defendant 
relided in Ireland at the Time of the de- 


2 


fendant's s banktubtey nee. . 


BARON Ab PME. — 


See Bois, No. 1. 


. nt Ze. 
7 A 1 2 


- A 5. 
See ANN UIT Y, No. 75 8, 9. 
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BILL oF EXCHANGE, 
Ser PaymeEnT, No. 1. 


* - d . > # : 
> - * % 
4 
* 
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See PLEADING, No. 3 13. 


1. A bond was conditioned that the ob!igor 
ſhould indemniſy the obligee from all ſums 
the latter ſhould pay or be liable to pay”on 
the obligor's account; and before” the ex- 


ecution of the bond a” memotandum Was 
thereon indorſed, that the obligee bath 
* xiven an undertaking not to ſus upon 
e the bond until after the obligor's $ death ; 175 
held that this memorandum was to be taken 
2s part of the condition, and made the 
bond in eſſect payable only by the repreſen- 
tatives of the obligor 12 his death. „et 
v. Preſton, H. 40 G. 3. | 483 
2. The affg ignee of a Scotch bond —_ aig» 
tain an action of aſſumpſit here againſt the 
5 obligor 


. a... „20 F 
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the debtor's bankruptcy, unleſs there be a EA A . FE 8 rf S L e eee, 
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1. A bye. law, mads hy a company — | 
» In trade in partnerſhip, to prevent any one 
"of the members carrying on, a ſeparate trade 
W In his on account, is good 3. Semb. K. v. 


9 The. e Farmen Cenbony. IM. 


YI 623 L pA} 3s »&khirns 9% 352 
ye- NON akin ad hed in 


part, where the two parts are entire and 
diſtiaQ from, each other. . ib. 356 


b 


2 


* CLIT 


CARMARTHEN,. 
Sue FREEMEN, | 


„ , — < | 
i A wi 


CARRIER. 
Ses Cons1GNoR, PAYMENT, No. 1, 


The owners of veſſels on the navigation 
between 4. and C. having given public no- 
tice that they would not be anſweradle for 

; loſſes in any caſe, except the loſs were oc- 

caſioned by the want of care in the maſter, 

not even in ſuch caſe beyond ten per cent, 
volcſs extra freight were paid; the maſter 
af one of the ſhips took on board the plain- 
wif goods to be carried from A. to B. (an 
intermediate place, between A. and C.) and 

delivered. at B.; the. veſſel paſſed. by B. 
without delivering, the, plaintiff's goods 
there, and ſunk be fore her arrival at C. 
without any want of gare in the meſter: 


held chet the "owner of the veſle] way re · | '1 


ſponſible to the plaigtiff for the wht do's 
in 75 7 on the tontract, Etls v. 


4 oe & 10 2131 * 

E. 40 G. 3. 
4111 "Oye Wag 734 14 1401 His io Mi 18 93! 
108419 1 


g Vol. VIII. | 
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CASES. DOUBT ED QRz DENIED. 
« . Orky ws Hale, „L. wy in Bon 
v. Cem pten, H. 40 C3. P. 24 
Ag of; + Souza v. Euer, Part. 'Inſur;' py 

4th edit. i in Helſtrem v. Rhodet; H. 4607 . 
" n 1 

3; Tos v. Wi lhams,. Desde th, 10 öhm v. 
Farringion, H. 37 G. 3. C. B. cited in Bar. 
bn . (ebb, H. 40 C. 3. 43953 
4»: Ringflead v. Lady Lane/berough.' Barvuvell 
v. Brett, and that claſs of cafes reſpecting 
the ability of married women to contraQ, 
and their liability to be ſued adobe, in 
Matſball vs Rution, E. 40 G. 3. 545 
5. Adagor of Lynn v. Denton, f vol. 689. and 
that claſs of caſes reſpeRing the inſpection 
of corporation deeds & e by ſtrangers againſt 
v hom actions are brought for corporate 
ques by corporations, in The Mayor Se 
. v. n T. . G. 3 599 


CERTI F ICATE, rar r. 
See REMOVAL. 


CERTIORARI, (ET 

See Conviction, No; 11. Racoont- 
ZANCE. EY 7-1 

| If a ſtatute, authorizing a ſummary conviftion 
before a magiſtrate, give an appeal to che 
ſeſſions who are directed to hear and Analh 
deter mine the matter, this does not take 
away tbe certiorari even after ſuch an appeat 
made and determined. R. v. Jules and 


others, E. 40 C. 3. Wh - 83 


CHANCERY, h 


Sie PRIVILEGE, No. 1, 2. Was 
* 
CHARTER-PARTY. OF AFFREIGHT: 
MENT. » 9 


If 4 let his ſhip | to B. for a voyage, engaging 
to keep it in repair during the whole (fre, 
for which he is to receive freight on the re- 
turn ot the. ſhip, and for the fafety of the 
ſhip, it becomes neceſſary ducing the voyage 
to gut into a port to refit ; the expence of 
tefitng muſt be borne entirely by 4, and 


. portion to his intereſt in the cargo as for 2 
general average, Tackſon v. Cbarnocſ, 
E. 40 6. 3. 509 


8 F CH Od E 


B is net liahle to contribute to it in pro- 


— 
* 


5 


— — 
— 2 Lend err — — . 


See As88PMPsIT, No, 9, 


———— — 
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ſame day, the court will intend that the 
evidence was given in the defendant's pre- 
ſence, even though it be ſtated that the ap- 
pearance was atA., and that the evidence was 
given at B. K. v. J. \ Swallow, T. 39 C. 3. 


CHOSE IN ACTION. 
AWARD, No. 5, 


6, 7 


COMMITMENT, 
See Warrant, 


COMMON. 


1. A right of common without ſtint as an- 
nexed to an ancient meſſuage, without land, 
cannot exiſt in law. Ben/on v. Chefier, M 
40 G. 3. | Page 396 
2, An ancient deed, conveying the waſtes of 
a manor to feoffees, in truſt to permit the 
tenants and inhabitants &c. to uſe and en- 


joy the ſame as they had formerly done or 


been accuſtomed to do, muſt be taken to 
mean ſuch a right of common as may by 
law exift, namely, a right of common 


limited by levancy and couchancy, 15. 


CONSIGNOR. 


1. If the conſignor of goods deliver them to a 
particular carrier by order of the conſignee, 
and they be afterwards loft, the conſignor 
cannot maintain an action againſt the car- 
rier for the loſs, though he paid for bocking 


the goods, Dawes v. Peck, MA. 40 G. 3. 
3 

2. The action can only be brought by the 
conſignee. ib. 


CONTRIBUTION, 
See AS8UM?PSIT, No. 1, 2. 


CONVICTION, 


See RECOGNIZANCE, 
1. The magiſtrates ought to ſtate in the con- 


viction the whole of the evidence for and 
againſt the defendant. X. v. Clarke, ZE. 


29 G. 3. 220 


2. On a queſtion of qualification of a de- 


fendant to kill game, the convicting magi- 
ſtrates may ground their opinion of his not 
deing qualified on the fact of the deſendant's 
having on a former day ſworn under the 
income act that his eſtate was leſs than 


4 


100 J. per annum. | ib. 


3. In a conviction, if the defendant appear 


and plead and the evidence be given on the 


Page 284. 
4. A defendant may be convicted of feveral 
offences in the ſame conviction. ib, 


5. A conviction on the exciſe laws againſt 
ſuch an one and company cannot be ſupport- 
ed. R. v. Harriſ:n ani Co., E. 40G. 3. 

N 508 

6. The Stat. 36 G. 3. c. 60. /. 2. directs that 
no perſon ſhall expoſe to ſale metal buttons 
marked with the word gilt (the ſame not 
being really gilt) Anewing the ſame not to be 
gilt, under a certain penalty; a convic- 
tion charging that the defendants did the 
act unluwfully and fraudulently, contrary t9 
the form of the flatute, is bad, without an 
expreſs charge that they did it knowingly. 
And that ſuch a defect is not aided by a 
proviſo in the ſtatute that “ no conviction 
for any offence in the act ſhould be ſet aſide 
for want of form, or through the miſtake cf 
any fact circumſtance or other matter, pro- 
vided the material facts allzged were proved; 
for this in effect requires all material facts 
to be alleged; and tnowlrdge is a material 
fact to conſtitute ſuch an offence. R. v, 
Jules and others, E. 40 G. 3. 536 

7. A ſummary conviction for any offence 
created by ſtatute muſt negative every 
exception contained in the clauſe creat- 
ing the offence; 20d a defect in omitting 
is not aided by ſuch a proviſo as that above 
mentioned, for it is a material fact that the 
defendants did not come within any excep- 
tion in the enaQting clauſe. RX. v. Jules 
and others, E. 40 G. 3. 542 


8. If a ſtatute, authorizing a ſummary convic- 


tion before a magiſtrate, give an appeal to 
the Seſſions, who are directed to hear and 
finally determine the matter, this does not 
take away the certiorari even after ſuch ap- 
peal made and determined. R. v. Jules 
and others, E. 40 6. 3. 542 
9. A party may be convicted on the Stat, 
40 Geo. 3. for ſelling by wholeſale bread 
before it has been baked 24 hours, even 
though the ſeller give diiections to the 
perfon 


INDEX TO THE PRINCIPAL MATTERS. 


perſon to whom he ſells not to ſell it by 
retail until the expiration of the 24 hours. 
R. v. Smith,, T. 40 G. 3. Page 588 
10. Where power of conviction is given by 
Stat. to a magiſtrate, he is the ſole judge of 
the weight of the evidence given before him; 
and B. R. will not examine whether or not 
he has drawn a right concluſion from the 
evidence: but if no evidence appear on the 
conviction to ſupport a material part of the 
information, B. R. will quaſh the convic- 
tion. th, 
11. The defendants appealed to the Seſſions 
againſt a conviction on a penal ſtatute, 
where the conviction was afhrmed ; afcer- 


" 
as. „ 


* 


wards the record was removed here by 
certiorari, where the conviction was quaſh- 
ed for a defect in the information; then 
the proſecutor moved either that the cer- 
tiorari ſhould be ſeat back to the magiſtrates 
in order that they might retura the original 
information (which had not the defeR), or 
that a mandamus might iſſue to compel the 
magiſtrates to proceed on the original in- 
formation: but B. R. refuſed to make ſuch 
a tule. R. v. Jules, T. 40 G. 3. 625 


CORPORATION, 

See FREEMEN, INS PECTION oF Books, 
&c. REMOVAL FROM OFFICE, 

A charter ordained that no perſon ſhould be 
admitted a burgeſs, except he had for three 
years before been ſeiſed and poſſeſſed of an 
eſtate of freehold for the term of His life or 
ſoine greater eſtate in land of a certain 
value; with an exception of ſuch as ſhould 
be ſeiſed of ſuch ate of ſuch yearly value, 
which had come to him by deſcent or mar- 
riage: held that one who by virtue of his 
marriage becaine ſeiſed of an eſtate in right 

| of his wife for her life was not within the 
exception, and therefore not qualified. X. 


v. Powell, T. 40 G. 3. | 039 | 


_ QOS T 8. 

1. If a writ of error be quaſhed becauſe brought 

by a feme- covert, the defendant in error is 
entiiled to coſts under the tat. 4 Ann, c. 10. 


J. 25. M. Namara v. Fiſher, T. 39G; 3. |. 
* - 421 | be 3oz | 


3. The plaintiff is entitled to coſts up to the 
time of the defendant's paying money into 
, Court, though the plaintiff afterwards give 
notice of trial which he neglects to coun- 
termand whereby the defendant is entitled 
* to judgment as in caſe of a nonſuit. Seq- 
mour v. Bridge, M. 40 G. 3. Page 408 


3. If a defenilant remove an indictment here by 
certiorari, giving the uſual recognizance 
under the ſtat. 5 W. & M. c. 11. and be 
found guilty, and die before the day in 
bank, his bail are liable to pay the coſts. 

K. v. T. Finmore, A. 40 G. 3. 409 


4. Treſpaſs quare cl, fr. one count; ſeveral 
pleas of juſtification, on which iſſues taken ; 
new affignment, as to which judgment by 
default; Venire as well to aſſeſs the dama- 
ges on the judgment by default as to try the 
iſſues; all the iſſues found for the defendant : 
held that the defendant was entitled to the 
coſts of thoſe iſſues. Griffiths v. Davis, V. 


40 G. 3. | 406 
5. The plaintiff is entitled to coſts up to the 
time of the defendant's paying money into 
Court, though the plaintiff afterwards enter 
the record for trial and withdraw it. Lorck 
v. Vrigbt, H. 40 G. 3. 486 


6. If a perſon give notice of his intention to 
appeal to the Quarter Seſſions againſt a 
poor rate, but do not enter his appeal, the 
Seſſions cannot award coſts to the other 
party under the ſtat. 17 G. 2. c. 38. R. v. 
The Fuflices of E ex, E. 40 G. z. 583 

7. When upon ſetting aſide a nonſuit the coſts 
are directed to abide the event, though the 
plaintiff ſucceed on the ſecond trial, he is 
not entitled to the coſts of the firſt, Auſten 
v. Gibbs, T. 40 G. 3. 619 


8. Neither is the defendant entitled to the coſts 
of the fi ſt trial in ſuch caſe, ib, 


9. But when the ſame party ſucceeds on both 
trials, he is entitled to the coſts of both, 74, 


| 10. Proceedings in ejectment were ſtayed till 


the coſts of a former ejeAment brought by 
the father of the leſſor of the plaintiff againſt 


the defendant's. father 'on the ſame title 


were paid. Doe d. Fulden v. Roe, 7. 
40 G. 3. , 645 
COVENANT, 
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INDEX. TO THE PRINCIPAL MATTERS. 


COVENANT, 


LanDLoORD and TE- 
NANT, No. 2, 3, 4+ PLEADING, No. 
ID, It. 


1. If the obligee of a bond covenant not to 


ſue one of two joint and fcveral odligors, 
and if he do that the deed of covenant may 


be pleaded in bar, he may ſtill ſue the other 
obligor. Dean v. Newhalt, H. 39 G. 3. 
Page 108 

2. Even if the obligee ſue the firſt obligor, the 
lattet cannot plead that the former releaſed 
him; though he may plead the covenant 
in bar, which as between thoſe parties 
operates qua a releaſe, ib. 
3. The plaintiff covenanted to ſell a houſe to 
the defendant and to convey it to him on or 
before the 1ſt of Auguſt 1797, and to deli- 
ver up the poſſeſſion to him on the 24th of 
June 1796 ; and in conſtaeration thereef the 
defendant covenanted to pay the plaintiff 
120 J. on or before the ſaid 1ſt of Auguſt 
1797: held that the covenant to convey and 
that for the payment of the money were 
dependant covenants; and that the plaintiff 
could not maintain an action for the 120/, 
without averring that he had conveyed or 
tendered a conveyance to the defendant. 


Glazebroot V, FW row, 17, 40 G. Jo 366 


COURT, 


See Barr, No. 5. 


COURTS ox EONSCIENCE, 


1. The Court of Conſcience at Newca/lle- 


upon- Tyne can only hold plea where both the 
plaintiff and the defendant feſide within the 
juriſdiction. Br by v. Fearen, E. 39 G. 3. 
235 

2. And therefore, if the plaintiff teſide in Mid- 
aleſer, he may ſue in this Court for a debt 
under 40s. though the defendant reſide 


and the cauſe of action aroſe at A/cwcoftle, 
16, 


CREDITORS, 


See TRusT Dee. 


See Orriczx, No. 5. 


CUSTOM HOUSE OFF * 


| 


| 


W _G__ 


D. 


DEBTOR, 
See Lord's AcT, ; 0 


1. The aſſent of two magiſtrates to a pzriſh 


indenture of apprenticeſhip, which is te- 
quired to be had from both when prefent 
together, is ſufficiently ſignified by one of 
them firſt ſigning it alone and being after- 
werds preſent when the other ſiens it, R, 
v. The Inbabitants of Winwick, H. 40 G. 3. 
Page 454 

2. A bond was conditioned that the obligor 
ſhould indemnify the obligee from all ſun:s 
the latter ſhould pay or be liable to pay on 
the obligor's account; and before the ex- 
ecution of the bond a memorandum was 
thereon indorſed that the obligee * hath 
„ given an undertaking not to fue upon 
the bond till after the obligor's death :” 
held that this memorandum was to be taken 
as part of the condition, and made the bond 
in effect payable only by the repreſentatives 
of the obligor after his death. Burgh v. 
Preſlen, H. 40 G. 3. 483 


DESCENT. 


The rule of poſſeſſio fra:ris does not apply 
to eftates rail, nor to inheritances in fee 
' ſimple without an actual poſſeſſion of the 
brother of the whole blood. Doe d. Grego y 
ve I/hichels, E. 39 G. 3. 211 


DE VIS E, 
See LIMITATION. 


1. Under this deviſe ““ I give my houſe and 
furniture to A,, whom I make executrix, 
ſhe paying all my debts and legacres ; | likewiſe 
leave to A. all the reſt of my perſonal 
eſtate;“ A. takes a fee in the real eſtate. 
Doe d. Willey v. Holmes, M. 39G. 3. rt 

2. Under a deviſe to 4. for life without im- 

pe⸗chment of waſte, remainder to his eldeſt 

ſon, and the heirs of ſuch eldeſt ſon, 
and in defſou't of iſſue male of A. then to 

B kc., A. takes an eſtate for life, remainder 

to his eldeſt ſon in tail, remainder to himſelf 

in tail. Doe d. Bean v. Halley, M. 39 G. 3. 
5 
3. In the conſſroction of a will, the Coutt 


will give effeR to the deviſor's general in- 
tention, 


dE TO TAP TENA MAT EKG. 


tention, though they theteby defeat a parti- 
cular deviſeinconſiſtent with ſuch general in- 

tent. Doe d. Bean v. Halley, M. 39 G. 3 
_ 

4. The deviſor after theſe introdoctoty words, 
s touching ſuch worldly and per ſonal 
eſtate wherewith it has pleaſed God to bleſs 
me” gave an eſtate for life to his wife in 
his eſtates in A. and B.; and then deviſed to 

J. N. „All his ane freehold, copy bold, 
and leaſehold in 4: Ae he deviſid te 
J. N, all his efate, freehold and copyhold 
in B.;“ held that J. V. only took an eſtate 


for life in remainder in the deviſor's fands 


n. Dee d. Chiid v. atone A. . 3: 
| 64 
5. Deviſe “ to and amopgſt the deviſor's 
ſeven ſiſters (he having eight) for life, ſhare 
and ſhare alike, and after the deceaſe'of any 
of them her ſhare to go to her firſt and other 
ſons in tail, and in default of ſuch ſons to and 
amongſt her daughters as tenants in com- 
mon in tail; and in caſe any of his ſaid 
ſeven ſiſters died without leaving any iſſue 
of her body begotten, or ſuch iſſue died be- 
fore twenty-one and without iſſue, then to 
and amongſt the ſuryivors of his ſaid ſeven 
filters and their iſſue, to deſcend in like man- 
net as before mentioned; and in caſe all his 
ſaid: ſeven ſiſters ſhould die without iſſue, or 
ſuch iſſue ſhould all die before twenty-one 
aud without iſſue, then over; held that 
the words “ in default of ſuch ſons” did 
not make the remainder to the daughters 
depend on the contingency of there being 
no fon born, but that on the death of the 
ſons of any of the ſiſters without iflue the 
- remainder to the daughters of ſuch ſiſter 
took cffedt. Lady Dowager Dacre v. Doe 
'Leffor of Lady yon in Errar, H. 39 G. 3. 
112 
6. A. having an eftate of his own in the 
© county of B. and another in C, and having 
alſo the legal but no' beneficial intereſt in 
an eſtate in D. with power of appointing it 
to either of his ſons, by will deviſed ** All 
J bis eſlates of what nature or kind ſoever in 
the county of B. and at in the county 
: of C. .» or elſewhere in the kingdom of I 
* and, ; after Payment t of 1 Bis debts Gu 
| \ younger ſon : held that the trüſt este hat 
ol. VIII. 


— 


N 


he had the power of appointing did not paſs 
by this general deviſe. ' Ree d. Reade v. 
Reale, H. 39 G. 3. | 


. Under'a deviſe to «“ A. and B. and their 
heirs for ever, provided that if both have 
iſſue then both their dividends to go to the 
flue of their own bodies; but if but one 
have iſſue, then the premiſes to go to that 
iſſue“ &c., A. and B. took eftates tail. Doe 
d. Gregory v. Whichzio, E. 39 G. 3. 211 
F. S. deviſed thus, “As to what real and 


me with (all my debts &c. being firſt paid 
out of my perfonal, and if that is not ſufi- 
; cient out of my real, eſtate) I give and dif- 
. poſe of the ſame as follows; I deviſe alt my 


- ——— 2 © ooooy DE. - {ABR + I. — —— — 


ments in S. &c. to A.:“ held that A. took 
only a life eſtate. Dee v. Alen, H. 40 C. 3. 


497 
9. By a deviſe of * all my copyhold eſtates 


ſituate in A., and which I became entitled to 
on the deceaſe of my father,” copyhold eftates 
do not piſs which the deviſor's father had 
ſurrendered to him in his life time: thovgh 
the father retained the poſſeſſion of them to 
the time of his derth, which happened prior 
to the will made by the fon z there being 
other copyholds of the fon anſweting the 


A 


_ deſcription in the will, Dee v. Bell, E. 
WF: + 579 


10, Where an eſtate is deviſed to truſtees in fee, 
in truſt for A. without any limitation of the 
eſtate to the ceſtui que truſt, the latter takes 


the beneficial intereſt in fee, Challenger v. 


DILAPIDATIONS, 
See PAYING MONEY INTO CouRxr. 


DIPL 0 M A, 
E eee No. 70 


DUTCH PRIZE ACTS, 
Ste INSURANCE,: No. 1. 


EAST INDIA-SHIP, - 


Sc OFFICE, No. 1. WW 
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EJECTMENT. 


1. In an ejectment the party having the legal 
title muſt prevail. Doe d. Da Cofla v. 
Dixon, MA. 39G. 3. Page 2 

And Roe d. Reade v. Raade, H. 39 G. 3. 
| 122 

2. Nor is there any difference in this reſpect 

between the caſe of an ejeAment brought 
by a truſtee againſt his ceſtui que truſt and 
an ejectment brought by any other perſon, 

ib, 

3. A plaintiff, who claims under an elegit ſub- 
ſequent to a leaſe granted to the tenant in 
poſſe flion, cannot recover in ejectment, 

though he give the tenant notice that he 
does not mean to diſturb his poſſeſſion, only 
wiſhing to get into the receipt of the rents 
and profits of the eſtate, 16. 2 
4. The Court permitted a mortgagee to be 
made defendant in an ejectment with the 
tenant in poſſeſſion, under whom he 
claimed. Doe d. Tilyard v. Cooper, T. 
40 G. 3. 645 
5. Proceedings in ejectment were ſtayed till 
the coſts of ⁊ former ejectment brought by 
the father of the leſſor of the plaintiff againſt 
the defendant's father on the ſame title 
were paid. Doe d. Fellon v. Ra, T. 
40 G. 3. | 


ELECTIONS, 
See FREEMEN. 


* 


EMB AR GO. 


The defendants contracted to carry the plain- 
tiff's goods from Liver pol to Leghirn; on 
the veſlei's arrival at Flmcutb in the courſe 
of her voyage an embargo was laid on her 
© until the further order of council ;*” held 
that ſuch embargo only ſuſp:nded, but did 
not diſſolve, the contract beiw- en the par- 
ties; and that even aſter two years, when 
the embargo was taken off, toe defendants 
were anſweravle in damages to the plain'iff 
for the nonperformance of their contract. 


Hadley v. Clarke, T. 39 G. 3. 259 


ENEMY, TRADING WITH 
See INSURANCE, No. 14. | 
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ERROR, 
See Cos rs, No. 1. 


ESTATE, 
Sce CorRPoRATION, No. 1. 


Sce DEVISsE. LIMIT ATION. 


ESTOPPEL, 
Sce LANDLORD AND TENANT, No. 4. 


EVIDENCE, 


dee Conviction, No. 2. INSURANCE, 


No. 9, 10. 


1. Parol evidence may be given of queſtions 
aſked by the the teſtator at the time of exe- 
cuting his will, whether the contents were 
the ſame as thoſe of a firmer will, to which 
he was anſwered in the afi-mative, in order 
to ſet aſide the latter will on the ground of 
fraud. Doe d. Small v. Allin, H. 39G. 3. 


Page 147 
2. So evidence may be given to ſhew that one 
will was ſubſtituted for another. 8 


3. A count for flanderous words ipoken affir- 
matively is not ſupported by proof that they 
were ſpoken by way of interrogatory. 
Barnes v: Holloway, H. 39 G. 3. 150 

4. An allegation in a plea, that ** A. by his 
writing ſold the aftermath of land to B.,“ 
is not proved by evidence that at an auction 
held for the purp' fe of fel ing the aftermath 
B. was the purchaſer, that B. pave a pro- 
miſory note for the ſum, and that B.'s name 
was written (by A.'s agent) in the printed 
catalogue as the buyer. Symonds v. Ball, 
H. 39 G. 3. 151 

5 The mere production in a court of a Gi- 

ploma of dodtor of phyſic under ſeal of one 
of the Univerſities is not in itſelf evidence 
to ſhe u that the party named in the diploma 
is entitled to that degree. Maiſes v. Thorne 
ton, 7. 39G. 3. 303 
6. Parol evidence may be received to explain a 


R. v. The Inhabitants 


written agreement. 


of Laindin, M. 40 C. 3. 379 
7. The defendent in treſpaſs quate clauſum 
fregit may give evidence of { 1] and freehold 
under the gene rel iſſue. Argent v. Durrant, 


A. 40 G. 3. 403 
8. I he 
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INDEX TO THE PRINCIPAL MATTERS. 


8. The order of two juſtices unappealed from, 
removing a feme covert from A. to B. tho? 
deſcribing her as idem,“ is concluſive as 
to the ſettlement of her huſband as well as 


-— herſelf, R. v. The Inhabitants of Rudzel.y, 


7. 40 G. 3. Page 620 


EXECU TRIX pe sos TORT, 
See TrusT DEED, No. 2. 


EXEMPTION, 
See Taxes, No. 1. 


F. 


FACTOR, 
See BANKRUPT, No. 7. 


FEME, 


See Cosrs, No. i. HusgAN D AND WIFE, 
REMO YAL, Order of, No, 1. 4. | 


FINE, JupcMENT or 


B, R. will not mitigate a fine impoſed on a 
defendant by an inferior court, the record 
whereof is removed thither by certiorari, 


R. v. Loveden, T. 40 G. 3. 615 


FOREIGN ATTACHMENT, 
Ses ATTORNEY, No. 3. 


FOREIGN SENTENCE, 
See INSURANCE, No. 9, 10. 12, 13. 18. 


FAaRcCIBLE ENTRY, 
See INDICTMENT, No. 2. 


FORFEITURE, 
See LANDLORD AND TENANT, No. 2, 3. 


FRAUD, STATUTE or 
See LANDLORD AND TENANT, No. I. 


FRAUDULENT CONVEYANCE, 
See TRUST DEED, No. 1. 


FREEMEN, 


By Stat. 3 G. 3. c. 15. No perſon claiming to 
vote at an election of members of parlia- 
ment as a freeman can vote, unleſs he has 
been admitted to his freedom 12 months: 
this extends to brgeſſes, who vote at ſuch 
elections, as well as freemen, Williams u. 


[ 


FREIGHT, 
See CHARTER PARTY, No. 1. 


G. 
GAME. 
An eſtate of the value of 1507. per annum 


holden by the defendant in his own right, 


| Under a leaſe for 99 years to truſtees if the 
defendant and others ſhould ſo long live, is 
a ſufficient qualification to kill game under 
the Statute 22 & 23 Car. 2. c. 25. / 3. 
Earl Ferrers v. Henten, E. 40 G. 3. 


Page 506 


GRANTL, 
See Way, 


HIGH TREASON, 
See PRISON. | 


H. 


HIGHWAY. 


1. That branch of ſect. 19. of the Stat. 13 C. 3, 
c. 78, which directs that “hen any high- 
way hath been diverted above 12 months &c. 
if a new way hath been made in lieu thereof 


&c, and the ſame hath been acquieſced in 
&c, every ſuch new highway ſhall from 


Evans, E. 39 C. 3+ 246 
7 


hencſforth be public” is retroſpective only; 
and conſequently does not ex end to 
highways diverted ſince that act. Maite v. 
Smiih, H. 59G. 3. 123 
2. Another part of the fame ſection provides 
for the diverting of highways for the future, 
1b. 

3. If commiſſioners under an incloſure act 
ſet out a private road ſor the uſe of the in- 
habitants of nine pariſhes, directing the in- 
habitants of fix of thoſe pariſhes to keep it 
in repair, no indictment can be ſupported 
againſt the latter for not repairing ſuch 

| road, the matter not concerning the public. 


R. v. Richards and others, 7. 40 G. 3. 634 


HOUSE OF CORRECTION, 
See PRISON. 
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„ INDEX TO TAE ric MAN ....._... 


ry its jan” TT % £2 


ITS OF LORDS. 


Tx W Houſe of Lords having voted hs FF 
(fendant. guilty of a breach of privilege in 
1 pu tbihing 3 a libel upon a member of their 
gute, and having ſentenced him to pay a 
5 hoe, of 1004. and to be impriſoned fix 


\.mongby, 3 and until ſuch fine was paid, this 


„Court refuſed to diſcharge the defendant out 
2 of, cuſtoly he being brought up by a habeas 
9 K. v. B. Flower, T. 39 C. 3. 
| Page 314 
2s. hen the Houſe of Lords adjudge that any 
matter is a breach of privilege, their ad- 
judication on the party accuſed is a con- 
vickion, and no court can bail him. ib. 
„ HUSBAND AND WIFE, 
Seo Cos rs, No. 1. 
A feme covert cannot contract and be ſued 28 
n ſeme ſole, even though ſhe be living 
apatt from her hufband, and having a ſepa- 
late maintenance ſecured to her by deed. 
„ AHMarſball v. Rutten, E. 40 G. 3. 545 


J. 
INDICTMENT. 


1. When an indictment for a nuiſance Rates 
the nuiſance to be ſtill in exiſtence, there 


| ; muſt be judgment to abate the nuiſance, | 


K. v. Stead, H. 39 G. 3. 142 


2. Aliter, where it is not ſtated in the in- 


dictment to be an exiſting nuiſance, ib. 
3. An indictment at common law, charging the 
defendants will having unlawfully and with a 

flrong hand entered the protecutor's mill and 


.. expelled him from the poſſeſſion, is good. 


K. v. IVilſon, $4, 40 G. 3. | 357 


4. If commiſſioners under an incloſure act ſet 


out a private read for the uſe of the in- 
habitants of nine pariſhes, directing the in- 
habitants of fix of thoſe pariſhes to keep it 
in repair, no indidtment can be ſupported 


nx gainſt the latter for not repairing it, the. 


matter not concerning the public, K. v. 


Richaras and others, T. 40 G. 3. 62.1 


4 


| 


| 


| 13 8 17 


; INF ANT. Wien 


1. A Nai cannot convert an action founded 
on a contract into a tort, ſo as to charge an 
infant, defendant. Jennings v. Rundall, 7. 


40 G. 3. Page 335 


2. Therefore where the plaintiff declared that 


at the defendant's requeſt he had delivered 
4 mate to the defendant to be moderately 
ridden, and that the defendant maliciouſly 
intending &c, wrongfully and injuriouſly 
rode the mare ſo that ſhe was damaged &c., 
it was holden that the defendant might 
plead his infancy in bar, the action being 


\ founded. on a contract. 8. 


3. An infant, a captain in the army, is liable 


to pay for a livery ordered for his ſervant as 
neceſſaties proper for one in his condition 
of life; but he is not liable for cockades 
ordered for the ſoldiers of his company. 


Handi v. Slaney, E. 40 G. 3. 578 


INFERIOR cOURT. 
See Fix E, Judgment of, PLEADING, No. 6. 


INFORMATION, 
See LI BEI. 


INSOLVENT DEBTORS' ACT. 

I. By the ſtat. 34 C. 3. c. 69. an inſolvent 
debtor is diſcharged as to debts growing 
due, as well as to thoſe due, before the 12th 
February 1798, and thoſe words apply to a 
debt on a promiſſory note or bill of exchange 
given before, but not payable, until after, 
that day. ILA. Kinnaird v. Barrow, A. 
39 C. 3. 49 

2. The ſtat. 37 G. 3. c 114. authoriſed the 
Juſtices of the Peace „at the fiiſt or ſe- 
cond General Quarter Se ſſion or General 
Seſſion to be holden af'er the paſſing of the 
att cr ſome adjournment thereof,” to diſ- 

charge inſolvent debtors under certain cir- 
cumſtances. The, Juſtices in S. at an 

adjourned Seſſions, held juſt after the act 

paſſed, the adjournment being of a Seſſion 

holden before the act paſſed, ordered the 

keeper of the Sh-riff's priſon to diſcharge an 

inſolvent: held rift, that the adjourned 

Seſſion had no juriſdiion, 2dly, that the 

- officer was not juſtified in obeying the order, 
3dly, that the Sheriff was anſwerable in 

13 1 damages 


INDEX TO THE PRINCIPAL MATTERS. 


damages to the plaintiff, at whoſe ſuit the 
inſolvent was in euſtody, for the act of the 
gaoler in diſcharging the infolvent, Brown 

v. Com ton, H. 40 G. 3. Page 424 


INSPECTION OF BOOKS, &c. 


Pending an action by a corporation for tolls, 
the Court will not grant leave to inſpect 
the corporation muniments cn the applica- 
tion of the defendant, a ſtranger to the cor- 
poration. The Mayor Sc. of Southampton v. 


Graves, T. 49G. 3. 590 


INSURANCE. 


1 Commiſſioners appointed by the Crown . 


under the ſtat. 35 C. 3. c. 80. which ena- 
Lled them © to take into their poſſeſſion and 
care all Dutch ſhips and effects detained or 
' brought into the ports of Great Britain, and to 
manage ſell and diſpoſe of the fame to the 
beſt advantage according to the inſtructions 
they ſhould receive from his Majeſty and 
the Piivy Council,” may infure in their 
own names ſuch ſhips and effedts after ſei- 


zute abroad and while they are in tranſitu 


to this country. Crauford v. Hunter, A. 


39 C. 3. 13 
2. A truſtee or conſignee may inſure, &c. 16, 
2. So may a prize agent, is 


4: So may the captors of a ſhip ſeize) as 
"prize. Boehm v. Bell, H. 39 G. 3. 154 
At common law a perſon might have in- 

ſured, without having any intereſt in the 
ſubject inſured, | ” 13 

6. And the ſtat. 19 G. 2. c. 37. which prohi- 

bits ſuch an inſurance, only applies to 


« ſhips belonging to his Majeſty or any of 
his ſubjects. ib, | 


7. If there be any illegality in the commence- 
ment of an integral voyage, and an inſurance 


de effeted on the latter part of the voyage 


which taken by itſelf would be legal, fiill 
the aſſuted cannot recover on the policy. 

IViiſen v. Maryatt, M. 30 G. 3. 1 31 
8. The captors of a ſhip, ſeized as prize, are 

not entitled to a return of premium, (paid 

for inſurance, ) although it be afterwards ad- 

judged to be no prize, and reſtitution be 

awarded to the owners by the court of Ad- 
mitalty. Boehm v. Bell, H. 39 C. 3. 154 
Vol. VIII. 5 


| 


10. 


11. 


9. A ſentence of a foreign court of Admiralty 


is only concluſive here, in an action on a 
policy of inſurance, as to the expreſs ground 
of the ſentence, but not as to any of the 
premiſes (noticed in the confideration part 


of the ſentence) that led to the adjudication, ' 


Cbriſtie v. Secretan, E. 39 C. 3. Page 192 
A warranty, that the propeity was Daniſßb, 
( Denmark being then a neutral power) in a 
policy of infurance on (hip and good: was 
holden to be concluſively diſproved by a fen- 
tence of a court of Admiralty condemning 
the ſhip and cargo, becauſe the maſter and 


crew had broken their neutrality in the 


courſe of the voyage infured by furcib:y 
reicuing the thip which had deen ſeized and 
carried into port by a belligerert Power for 
the purpoſe of ſearch, Garrels v. K-nſin;- 
ton, E. 39 G. 3. 230 
Any forfeiture of neutrality by the wilſul 
act of the allured, orf the mater &c. after 
the commencement of the voyage inſuted, is 
a breach of ſuch warranty. ib. 


A ſentente of conlemnation of a Br:ti/h 


ſhip (which had been captured by a French 


- privateer and carried into Bergen in Nortway 


by the  ench Conſul at Bergen) is an illegal 
ſentence : and if after ſuch a ſentence the 
owner re-purchaſe his ſhip at a public auc- 
tion at Bergen, he cannot recover the mohey 
ſo paid from the under-writer, Havelocl 
v. Reckwoord, T. 39 G. 3. 268 


13. A warranty of neutrality in a policy of 


inſurance is not faiſified by a ſentence in a 
foreign court of Admiralty condemning a 
ſhip for navigating contrary to the ordinan- 
ces of that beiligerent State; to which the 
neutral country had not aſſented. Pollard v. 
Beil. H. 40 G. 3. 434 


Trading with an enemy, without the King's 


licence is illegal. And therefore it is i}le- 
gal for a ſubject in time of war, without the 
King's licence, to bring even in a neutral 
ſhip goods from an enemy's port, which 
were purchaſed by his agent, reſident in the 
enemy's country, after the commencement 
of hoſtilities ; although it may not appear 
that they were purchaſed of an enemy. Pati: 
v. Bell, in Error, E, 40.G. 3. 548 

8 H | : 15 If 


id 
| 
| 


175 If a hip be inſured & at and from A. to 
act 10 g. and there, be any illegality | in the traf- 


57600 he during het ly at A., the aſſured cannot 


81288 
Ry "recover on the policy for a lols happening 


between A, and B. Bird v. Appletm, E. 
ee 40 C. 3. Page 562 
16. Goos may be inſured though purchaſed 
85 he By ee, of a former illegal cargo. 
2 562 


7 An inletance o on a ſhip. for. a particular voy- 


at 


ew. to ſeizure. 


119 w# 


17 


. hip for navigating contrary to the ordinan- 


— peutral country had not aſſented. 
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JUDGMENT, 

Sie INDICTMENT, No. 1, 2. INSURANCE, 
No. 9. 12, 13. 18. PRACTICE, No. 18. 
SET ory, No. 14. | 

4 Tf the plaintiff enter up judgment in debt 
on a mutuatus, on a warrant of attorney 
to enter up judgment in debt on bond, 

the Court will ſet it aſide as irregular, Paris 
v. I/ilkinſon, H. 39 G. 3. 1 
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JURISDICTION, 
See Bari, No. 5. CouRTs OF CONSCIENCE, 
No. 1, 2. PLEADING, No, 6. RE- 


MOVAL, Order of, No. 2. 


= ——— 


wade 
MST „ 


| of navigation ſhares in the River Tone are 
| | , 
| created a corporation, having certain funds, 


| year to be examined flated corredte and 
| all;w:d by the Biſhop of Bath and . and 


4 the Juſtices of the Peace for the county of 
| Samerſet at their firſt general quarter ſeſſions 
after a certain day, at which time they are to 
direct a diſtribution of the ſurplus profits, if 
any: Under this act the Juſtices at ſeſſions 


in one year have no authority to reviſe or 
p 4 . 


I is not t falſified by a. ſentence of a 
foreign court of Admiralty condemning a | 


F 1. By the 10 & 11/7, 3: c. 8. the proprietors 


and are directed to keep an account of their 
receipts and diſburſements, which ate every 


age is legal, though ſhe may have done ſome | 


act in a former voyage for which ſhe was 
ib. 


des of that belligerent State to which the | 
ib, 


| 


* 20 ; 
vp. © 


| 


See PARTY WALL. 
1. Though by the ſtatute of frauds it is enact. 


5 INDEX,,TO, THE PRINGIBAG MATTERS. 


. correct , any,,errgys, in the accounts upon 
which, a. balance was, ſtruck and alle wed in 
ay preceding year, R. vg T be Conſervators 
¶ the River Tone, T. 39 G. 3. Page 286 


2. If manifeſt injuſtice bas been done by the 
| allowance of the accounts in any. former 
| year, the only remedy is in Chancery. 


49. 291 


3. But even that Court (SF not corel every 
| error in an accou at of long landing, 


292 


4: The Stat, 37 G. 3. c. 112. authotiſed the 


- Juſtices of the Peace © at the firſt or ſecond 
general quarter leſſion or general ſeſſion to 


88 be. holden after the paſting of the. ad, or 


ſome adjoutnment thereof,” to diſcharge 


inſolvent debtors under certain circymſtan- 
ces. 
ſeſſion held juſt after the act paſſed, the ad- 


The Jollices in 8. at an adjourned 


journment being of a ſeſſion holden before 
the act paſſed, i the keeper of the 
Sheriff's priſon to diſcharge an iaſolvent; 
beld, it, that th 5 adjourned ſeſſion had no 
Juriſdiction; Af that the officer was not 
juſtiſied in obeying" the order of eon; 
3dly, that the Sheriff was anſwerahlé in da- 
mages to the plaintiff, at whole ſuit the 
inſolvent was in cuſiody, for the ad of the 
gaoler in diſcharging the inſol vent. "Brown 
v. Compton, H. 40 G. 3. 424 


5. The Court of B. K. will not mitigate a fine 


impoſed by an inferior Court, the record 
whereof is removed thereby certiorati. X. 
v. Loveden, T. 40 G. 3. 615 


3 
LANDLORD any TENANT; 
Uss and -OccuparTton. 


ed that all leaſes by parol for more than 
three years ſhall have the effect of eſtates at 
will only, ſuch a leaſe creates a tenancy 
from year to year. Clayton * A. 
39 C. 8. 


2. If aleflee, who has covenanted not © to "I 


ſet, aſſign, transfer, make over, barter, ex- 
change, or otherwiſe part with the indenture 
& c., with a proviſo that the Jandlord may 
in ſuch caſe re-enter, give a warrant of 
attorney to confels judgment, on which the 
leaſe is taken in execution and ſold, it is 


net a forfeiture of the leaſe, unleſs the war- 


rant 


a ” 7 art » A þ \ A 1. £ & ' 4-7 © Md Yep Aſi” 
IN DFN TO THE. PRY N'CTPAT, MATTER 7 
N. 81 „ Bev 4 co «4! an 11 
109 Ft of utbrizty be given far the expreſs | h life, chen to the bon. of the body, of the 
„ baw putpoſe of having the geiſe täkeßh! in exe- 15 wife, and their heirs, the wile takes an eſtate 
eto Dee 4. N eo v, Carter, M M. © tail. Alpaſe v. Watkins, E. 40G. 3- Page, 516 


988 39 6. 35% l E | * 5 Page 57 | 2. And though it was recited i in the deed that 

"1 But if the warrant of attorney. be given the huſband's father conveyed i in conſidera- 

PP wg © expreſsly for that purpoſe, it is in fraud of tion of the marriage, and “ for ſetflin and 
'* "the covenant, and a forfeiture of the leaſe, eſtabliſhing the lands &c. to the uſes We. 


Doe d. Mitcehinſon v. Carter, 7. 39 G. 3. 300 after expreſſed,” and ſubſequent” uſes were 


9 To an action by a leffor for a breach of added in the deed; B. R. would RY take 


covenant on an indenture of Jeaſe, in not } 7 notice of the legal eſtate. 5 "ub, 
28 bios &c. the leſſee cannot plead i in bar : PLD a] : 
that the leſſor had only an equitable eſtate oo BY RE es 


in the premiſes, for that is tantamount to a 
0 en of nil habuit in tencmentis. But ſem- 


, ble the leſſce i is not eſtopped from ſhewins | 


[| 1» When a debtor is in execution at the ſuit 
of ſeveral plaintiffs on à joint debt, one of 
them may give a note for the weekly pay- 


55 Wwe wite for her life, and that ſhe died, befote ments of 35.7 * date the Fat s act. 
"the covenant broken; becauſe an 7 ſigned by him alone “ for himſelf and 


0 piſſed by the leafe. * " Blok v. r partners.“ Aeux v. Humphry, M. 39 G. 3. 


l 


ä BS 25 

n IS 9807 e EIS 2. But when ſeveral executors are plaintiffs, 

nr bad noit's ag E A's E, 55 W they muſt all ſign ſuch a note. Lepine v. 

ae eee pot Turasr, : Parry 3, 7. 99 + # 325 

va R AND COUCRANCY, ©  MANDAMUS, 

— con 3 Se Conviction, No. 11. RENO A FROM 
\C] > — E R . Orrick. 6 85 . 
R 7 7 7 7 OE TEITLN * ; 
MANUFACTURE, 2, 1 


71. | The Court refuſed to grant a criminal in- 
fo mation againſt a bookſeller for printing 
a report of the Houſe of Commons, though 

it reflected on the character of an individual. 


Cee Parent, 


MARRIAGE SETTLEMENT, 


p — 2 ET. 
PPT 
> 2 


Je J. Wright, T. 39 G. 3. 293 | See LIMITATION, No. 1. 

2. It is neither the ſub ject of a criminal pro- | 
ſecution nor of an action to publiſh a true | N. | 
account of the proceedings in parliament or 1099 i | 

ol the courts of jultice, ib. 298 NAVIGATION, 4 
an WE: | 4 | See JURISDICTION. 1 
LIBERUM TENEMENTUM, b | N 1 

"HY „ NE WCASTLE. 


Sce EVIDENCE, No. 7. 
See COURTS OF CONSCIENCE, No. 1, 2. 


LIEN, 
Ser PRACTICE, No. 25. 


— _—_— — ; 8 SM - 
d 4 7 
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NOT GUILTY, 
Sce EvIDENCE, No. 7. 
LIMITATION, 


1. Under a limitation in à marriage ſettlement. 
. 4-40 the huſband for life, then to the wife for 


: NOTICE, 
See PracTICE, No. 15, 16. 


NUISANCE, 
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INDEX TO THE PRINCIPAL MAT TERS, 


NUISANCE, 
Gee lyptcTmanT, No. 1, 2. 


O. 


OBLIGOR, 


See, 'Coranant, No, 1, 2. 


OFFICE, 


See Prize, PROMOTION. REMO VAL FROM 
Orricx. 


1. A ſale (by the owner) of the command of 


a ſhip employed in the % India Com- 
pany's fervice, without the knowledge of 
the Company is illegal; and the contract 
of fale cannot be the foundation of an action. 
2 Blackford v. Priflon, H. 39 G. 3. Page 89 

2. The Stat. 5 & 6 E. 6. prohibits the ſale 


of certain offices. 92 


2 It is allo illegal to ſell many other public 
© offices not within the Stat. 5 & 6 * 6. 


94 
4. But offices not ith that Statute 125 be 
ſold, provided the ſale takes place with the 


conſent of thoſe who haye the power of 


815 appointment. | tb, 


5, An officer of the cuſtoms is exempted from 
ſerving the office of oveiſeer of «the poor, 
though' he has not his writ of privilege at 
the tine. R. v. Warner, M. 40 G. z. 


375 
OVERSEER, 


See OrrrIce, No. 5. 


OVER. 
The party demanding oyer has as many plead- 


ing days to plead aſter oyer is granted as he 


had when it was demanded. UP/ebber v. 

Auſtin, 1. 40 G. 3. 356 
; P, 
PARLIAMENT, 


See House or Lords, LIBEL. 


PARTY WALL. 


1. The leſſor of a houſe at rack-rent (there 
being no other perſon entitled to any kind 
15 


*% — 
—— 


4 


4 hed 


— 


nn 


* "I 
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of rent) is liable to contribute to the ex- 
pences of a party · wall under Stat. 14 C. 3. 
c. 78., though the leſſee bas improved the 
houſe demiſed. Beardmore v. Fr, F. 
39 C. 3. Page 214 
2. 1 he tenant of a houſe covenanted ia his 
leaſe to pay a reaſonable ſhare and propor- 
tion of ſupporting repairing and amending 
all party walls &c. and to pay all taxes du- 
ties aſleſſments and impoſitions 'parliamen- 
tary and parochial z “it being the intention 
of the parties that the landlord ſhould re- 
ceive the clear yearly rent of 60/. in net 
money, without any deduction whatever,” 
During the eaſe the proprietor of the ad- 
joining houſe buiit a party wall between 
| that houſe and the houſe demiſed, under the 
Stat, 14 C. 3. c. 78. held that the tenant, 
(not the landlord) was bound to pay the 
moiety of the expence of the party-wall. 
Barrett v. The Dub. . os 7. 40 G. 3. 
. 602 
CAS E NT. 


I. A patent Was granted by the crown, for 
fourteen years to J. for his ** method of 
leſſening the conſumption of ſteam and fuel 
in fire engines; the ſpecification ſtated that 
the method conſiſted of the folſowing 
principles, (deſcribing the mode in which 
thoſe principles were applied to the purpoſes 
of the invention ;) afterwards an act of pars 
liament was peſſed to extend the patentęe's 
term, the title of which was an act for veſt- 
ing the ſole property &c. “af certain ſteam 
engines called fire engines of his invention” 
&c.” and, after reciting that the patent 
was for making and vending certain en- 
gines by him invented for Jefſening the con- 
-ſurrption of ſteam and fuel in fire engines” 
&c., it granted him the ſole right of“ mak- 
ing and ſelling the ſaid engines :”* held that 
the invention was the ſubje& of a patent, 
and (the patentee having in his ſpecification 
deſccibed his invention) that the right of the 
patentee under the patent and act of par- 
liament was valid, Hornblower v. Boulton, 
in Error, H. 39 G. 3. | 95 

2. The proviſo in the Stat. 21 Fac. 1. c. 3. 
J. 6., which enables the Crown to grant 
patents for “ new manufaCtures,” does not 
authoriſe the granting of a patent for mere 
principles, ſemd. 54 88 

3. A 


＋ * 
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4 at x [AYRES ILO T HE, 


af A patent may be e for un addition to 
10 wy, invention. mY I} OOO, TOP 95 


re MONEY INTO cover; 
Sre Cosrs, No. 2. 5. : 


T he defendant cannot pay money into court, 
on the common rule, in an action for de- 
Aapidations. Salt. v. Salt, A. 39 G. 3. 
' | 4 17. * E e 12867 
PAYMENT. 2 


4 


T he plaiatiff covenanted to carry a cargo of 
pilenards to Aucena on freight, ang, the- de- 


fendant covenanted to pay or cauſe to, be 
paid the freight there on delivery; of, the 
cargo. On plea of payment, held it was 
Ino payment that chef defendant's agent at 
A. gave the pleintiff a vill on the defendant 
in England, initead of money, which bill 
the plaintiff received wichout objeQion : 
though the defeadant's agent was indebted 
to the defendant at the time in mote money 
than the amount of ſuch bill, and ought to 
have paid the freight himſelf, (which fact 
however was not known to the plaintiff) 
and the defendant afterwards refuſed pay- 
ment of the bill. Tapley v. Martens, H. 


5 40 G. 3: 451 


3 £5 abap If OF, 
Se Tuauks. 


PLEADING, 
See AcTION ON THE Casg, No. 3, 4 
AwaRD, No.2. Covxxaxr. No. 1, 2, 3. 
 InpicTMENT, No. 3. INT ANT, No. 2. 
PRACTICE, No. 6, 7. 11. 
py Though the proptietor of tithes leave them 
88 on the land more than a reaſogable time af- 
ter they are ſet out, and aſtet he has notice 
that they ate ſet out, the owner of the land 
cannot juſtify i in treſpaſs turning in his cat- 
. tle upon the land to de paſture it in the uſual 
courie of hu ſbandry, whereby the cattle 
_ conſumed the, tithes. | an v. Launer, 
A. 39 GC. 3. EMT | 5 W 
2. In ſuch a caſe the ownet s remedy i is either 
by diſtreſs or aQion. . 


Ay 


4 To treſpaſs for an aſſault and. battery, the. 
* :£ defendant may plead that the plaintiff with 


Vor, VIII. 


* 
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E PRINCIPAL MATTERS, 


| | force and arms and*with 4 ſtrong hand en- 
' Ceavoured forcibly to break and enter. the. . 
defendant's cloſe, whereupon the defendant 
reſiſted and oppoſed ſuch entrance &c, and 
if any damage happened to the plaintiff it 
was in defence of the poſſeſſion of the aid 
cloſe. Weaver v. Buſh, M. 39G. 3. P. 78 
4. The plaintiff after obtaining judgment on : 
demurrer, in debt on band conditioned to 
pay an annuity, muſt aſſign breaches on me 
record under the Stat. 8 & 9 IF. J. c. 1 
J, 3. Walcet v. Goulding, H. 29G. 3. 116 
5. Aſter oyer of the condition and non eſt” 
factun pleeded to debt on bond, on which 
iſſue is joined and notite of trial given, the 
. Plaintiff may enter à ſuggeſtion on the roll, 
and afſign breaches purſuant to the Stat. 
8 & 9 W. 3. c 11. Etherſcy v. Jaclſon, 
E. 39G. 3. n 


6. In caſe for reſcuing a debtor taken on 


meſne procefs ſued out of the Palace Court, 
it was holden not to be a ſufficient ground 
for arreſting the judgment that it was not 
alleged that the cauſe of action in the in- 
ferior court aroſe within the juriſdiction, or 
that it was not alleged that the party below 
did not appear at the return of the: writ. 
Bentliʒ v. Denxaliy, H. 39 G. 3. 127 
7. In an action for conſequential damage from 
ſlander imputing incontinence to the plain- 
tiff, it is enough to ſtate that he was em- 
ployed to preach to a diſſenting congregation 
at a certain licenſed chapel fituate at A., 
that he derived confiderable profit from his 
preaching, and that by reaſon of the ſcan- 
dal „ perſons frequenting the chapel had 
refuſed to permit him to preach there and 
had' diſcontinued giving him the profits that 
they uſually had and otherwiſe would have 
given,“ without ſaying who thoſe perſons 
were or by what authority they excluded 
him, or that he was preacher duly qualified 


according to the Stat. 10 An. c. 2, Hart- 
ley v. Herring, H. 39 G. 3. 130 
8. To aſſumpſit by ſeveral partners, the de- 


fendant may plead the bankruptcy of one of 
them in bar.  Eckbarat v. 3 b 
14 39 C3 140 
9, 1o..a, plea of alien enemy the defendant 
muſt fate that the plaintiff was born in a 


81 foreign 


p — 3 1 L 7 
foreign country at enmity. with this coun- 


try, and that bo came here without letters 
- of ſafe conduct from the King. Caſſeru v. 
Ball, H. 390 G. 3. Page 166 
10. In an action of covenant for quiet enjoy- 
ment, the plaintiff may ſtate generally that 
A. B. lawfully claiming tide under the 
deſendant entered on the plaiotiff by virtue 
of ſuch title, without ſetting forth the par- 
zticulars of A. B. 's title. Hodgſon v. The 


i E. I. C:mpany, T. 39 G. 3. 278 
| 12. Non inftegit convetionem” cannot be 
„ pleaded where the plaintiff aſſigns a breach 
! ö (as above) adding, “and a the defendant 
Y did not keep his covenant.” ib. 
; 12. A plea of molliter manus impoſuit, in 

7 


order to turn the plain iff out of the defend- 
ant's houſe where ſhe continued againſt his 
will, is no anſwer to a charge againſt the 
defendant for ſtriking the. plaintiff repeated 
blows and with great force and violence 
| knocking her down ſeveral times. Gregory 
1 ve. Hill, T. 39 C. 3. 20% 
5 13. To debt on bond, conditioned that one 
B. R. ſhould account for and pay over to 
the plaintiffs, as treaſurets of a charity, ſuch 


- —— = nw” 
* A 


voluntary contributions as he ſhould collect 
for the uſe of the charity, the deſendants 


29 * 
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pleaded general performance : the plaintiff 
replied that B. R. had received divers ſums, 
amounting to a large ſum, viz. 100/. from 
divers per ſons for divers voluntary contributions 
for -the uſe of the ſaid charity, which he 
1 pad not accounted for or paid over &c.; 
F held on ſpecial demurrer that the replica- 
i tion was ſufficiently certain, Barton v. 
| Wethb, H. 40G. 3. 459 
14. A defendant in an information in nature 
of quo warrranto may plead ſeveral pleas 
5 | under the Stat. 32 G. 2. c. 58, though he 
5 do not plead (in one of them) the plea of 
limitation of time thereby given. K. v. 
Autridge, H. 40 G. 3. : 467 
15. Ancient demeſne muſt be pleaded within 
the firſt four days of the term, Denn v. 
Fenn, H. 40 G. 3. | 474 
16. To an action by a leſſor for a breach of 
covenant on an indenture of leaſe in not re- 
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ANDEX TO THE PRINCIPAL MATTERS, 


41 
pairing cee, the leſſee cannot plead i 10 an 
that the leſſor had only an equitable eſtate 
in the premiſes ; for that is tantamount to 

a plea of nil habuit in tenementis. But 
ſemble the leſſee is not eſtopped from ſhew- 
ing that the leſſot was only ſeiſed in right 
of his wife for her life, and that ſhe died 
before the covenant broken ; becauſe an 

. intereſt paſſed by the leaſe. Blake v. 
Faser, H. 40 G. 3. Page 487 
17. The defendant in a plea in abatement of 
miſnomer muft give his furoame as well 
as his true chriſtian name, although his true 
ſurname be uſed in the declaration, Ha- 
worth v. Sproggs, E. 40 G. 3. | , $1 5 
18. The plaintiff an agent having had the de- 
mands of his principals on the defendant 
aſſigned to him, and authority given him to 
ſub mit the ſame to arbitration, does ſo ac- 
cordingly in conjunction with the defend- 
ant; and a ſum being awarded to be paid 
to him as ſuch attorney, he-may maintain an 
action for it in his own name againſt the de- 
ſendant and need not, in ſetting forth the 
aſhgament to him from his principals, (by 
virtue of which he was authoriſed to ſubmit 
their demands to arbitration) make a profert 


of the ſame in his declaration, Banf! v. 
Leigh, E. 40 G. 3. — 371 


109. In juſtifying (in a plea to an action of 


treſpaſs) the uſe of a crane in a public 
Wharf, it is ſufficient to Tay that it is **a 
public open and lawful wharf,” without 
claiming the right by immemorial uſage; for 
the public have a light to the uſe of ſuch 
quays and to the cranes erected thereon, 
paying the cuſtomary compenſation, Belt 
v. Stennett, T. 40 GC. 3. 606 


20. It is no anſwer to a plea of tender before 


the exhibiting of the plaintiff's bill, that 
the plaintiff had before ſuch tender retained 
an attorney and inſtructed him to ſue out a 
Jatitat againſt the defendant, and that the at- 
torney had accordingly applied for ſuch writ 
before the tender, which writ was aftewards 
ſued out, Briggs v. nn T. 40 G. 3. 
a 629 
21. A 


— 
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217 K plea in abatenient to the juriſdi Aion of 
"the © court beginnjog * 10 defendit vim et in- 
juriam quando &c. is good. Wilkes v. 
v. Gilliam, 7. 40 C. 3 Page 631 


POLICY, 
Ser INSUR ANCE, 


POOR RATE. 
Sze Cosrs, No. 6. 


1. The proprietors of tolls on a navigation 
are to be rated to the poor in the pariſh 
where” the tolls become due. R. v. The 
Stoffordſhire and I, oreefterſhire Canal Conpan Ys 
M. 40 G. 3. 340 

2. Therefore where à navigation act em- 
powered the proprietors to take a toll of fo 
much per mile per ton for all goods carried 
along the canal; held that they were rate- 
able to the poor for the tolls in the different 
pariſhes where the reſpeclive voyages finiſhed; 
though for their convenience they were au- 
thoriſed to collect the tolls where they pleaſed, 
and did in fact collect them in other pa- 
riſhes. | | ib, 


possESSIO FRATRIS, 
See DESscENT, No. 1. 


PRACTICE. 


See AFFIDAVIT, AFFIDAVIT ro HOLD TO 
BAIL» ATTORNEY. BAIL, BANK» 
RUPT, No. 13. CosTs, No. 2. Eject- 
MENT, No. 4, 5. INSPECTION OF 
Books &, JuDGMENT, No.1, Lorps” 
AcT. OrER. SET-OFF, No. 1. Sus- 
POENA, No. . 


x. If the fourth day for perleding bail be the 


laſt day of the term, and the bail be not 
perfected before the riſing of the Court on 
that day, an aſſignment of the bail bond to 
the plaintiff in the evening of that day is re- 
gular. Dent v. Weſlon, M. 39 G. 3. 4 
2. Bail to the ſheriff are liable for the plaintiff's 
whole debt (without regard to the ſum 
ſworn to) and coſts, provided they do not 
exceed the penalty of the bail bond, Ste- 
venſon v. Cameron, MA. 39 G. 3. 28 
5 | 7 


| 


generally, 


£1AQ0 1 
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o FRE PRINCIPAL MATTERS. 


| 3. But bail to the Sem: ate not able derb 

the ſum ſworn to and the coſts. Puge 28 

4. If the ſheriff diſcharge the defendant. with- 
out taking a bail bond, the Court will not 


paying the ſum ſworn to, if the plaintiff 
have any claim on him beyond that-ſum. 
4b, 


5. If the ſheriff be once in contempt for not 


bringiag in the body, that contempt is not 
purged by the defendant's 
ſubſequent day though before an attachment 
is moved for againſt the ſheriff, R. v. The 
Sheriff of Middleſex, M. 39 G. 3. 29 
6. Under a Judge's order to plead iſſuably, 


goes to the merits. Simeon v. Thomp/en, 


M. 39 G. 3. | 71 
7. The plea of alien enemy is not ſuch a plea. 
| | ib. 


8. Where the declaration filed in the office 
before the defendant's appearance was in- 


- afterwards ſigned for want of a plea, the 
Court held it regular, though the notice 

| ſerved on the defendant was of a declaration 
Cort v. Faquer, M. 39 G. 3. 
3 77 

9. After notice of executing a writ of enquiry 
on a judgment by default, it is too late for 
| the: defendant to object to the affidavit on 
which he was holden to bail, that it omitted 


notes, as required by Stat. 37 G. 3. c. 45 
Deſborough v. Copinger, AA. 39 G. 3. 77 
10. Such an objection muſt be made within a 
reaſonable time, | a 


11. The rule to plead to an amended declara- 


tion muſt be a four days” rule, Barton V. 


Moore, M. 39 G. 3. 87 
12. If the principal be ſurrendered in time, but 


the bail omit to give regular notice of it to 
the plaintiff, in conſequence of which he 


proceeds upon the bail bond, the bail may 


apply to ſet aſide the proceedings on payment 


of coſts even after execution levied and the | 
money is in the ſheriff*s hands. Top ne v. 


Barrait, E. 39 G. 3. 


222 


13. A 


permit the latter to file common bail on 


s ſurrendering on a 


the defendant can only put in a plea that 


dorſed fled conditionally and judgment 


to negative any tender of the debt in bank- 
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INDEX TO THE PRINCIPAL MATTERS. 15 


13. A writ, direQed to the ſheriff of Northum- 


. 


berland, may beſerved in Newce/He-upon-Tyne, 


Buſby v.-Fearon, E. 39 G. 3. Page 235 


| 14. A plaintiff may ſue in this court for a debt 


under 40 3., if he cannot ſue in any inferior 


court. 1b. 


15. If a cauſe be made a remanet, it is not 


. necellary to give a new notice of trial, 
| Jacks v. Mayer, E. 39 C. 3. 2245 
56. But ſuch new notice mult be given when 
"the trial has been put off to the next Sit- 
tings or Aſſizes by rule of court. ib. 
17. If after iflue joined and notice of trial 
given the plaintiff enter a ſug opeſtion on 
the roll and afſign breaches under Stat, 
8 & 9 . 3. c. 1x, he. cannot deliver the 
ſecond iſſue without a Judge's order. Ether- 
"fey v. Fackſon, E. 39 G. 2. 255 
18. A wartaat of attorney to enter up judg- 
ment having been given to A. who died in 
the vacation, the Gpurt refuſed to let A's 
executor enter up judgment thereon in 
this term. Cowie v. Allatvay, E. 39 G. 3. 
257 


rg. Where bail ate put in in due time, an 


exception muſt firſt be entered before the 
ſheriff can be ruled to bring in the body; 
and the adding of bail afterwards does not 
ſuperſede the neceſſity of ſuch exception 
before an attachment can ifſue againſt the 
ſneriff on account of the added bai! not 
having joſtified in time. X. v. The 
. Sheriff of Middl:fex, E. 39 G. 3. 258 
20. The Court referred f it to the Maſter to 
compute what was due for principal and 
intereſt on a mortgage, in an action of cove- 
nant. Berthen v. Street, T. 39 C. 3. 326 
21. After judgment by default in an action 
of covenant for non-payment of rent, the 
Court referred it to the Maſter to ſee what 
was due to the plaintiff,  Byrom v. Fohn- 
ſon, MN. 40 G. 3. | 410 


27. But a ſimilar application was refuſed on 


an” " interlocatory jadgment in debt on a 


judgment brought on a bill of exchange. 
* Nelſon v. Sheridan, M. 40 6. 33 
23. This Court will not diſcharge a defendant 
out of cuſtody on filing common bail, on the 


ground that the plaintiffs at whoſe ſuit he 
x4 | 


| 


. 
% 


was atreſted were affignees under u töm- 
miſſion of bankrupt ſued out above" thite 
years ago againſt the defendant, under which 
they had received dividends., oy ver v. "Aer, 
M. 40 G. 3. ahead; Page 364 
24. But the Court ſuſpended the execution of 
the rule on the ſheriff to bring in the body 
to give the defendant time to make an ap- 
plication to the Lord Chancellor for relief, 
25. The plaintiff, having charged the defend- 
in execution, died; the defendant's wife 
1 took out,adminiſtratior to the piaintiff; then 
| the Court ordered .the defendant to, be diſ- 
charged. out of cuſtady, ſaying that the 
Plaintiff's attorney had no lien on the judg- 
ment for his cofls.,.,, He v. Erle, MH. 


40 6. 3. Bosse 16 19 £27007 
26. Plaintiffs cannot ſue out a writ. as execu- 
tors and declare in their own Mght Doug- 
las v. Irlam, M. 40 G. 3. 416 
27. When the rule to bring in the body expires 
the laſt day of term, the bail have the whole 
of the firſt day of the next term to jöllity; 
and if the defendant ſurrender in diſcharge 
of his bail on any part of that day the ſheriff 
cannot be attached for not bringing in the 
body. R. v. The Sher:ff of Middleſex. H. 
40 G. 3. 49 454 
28. If defendant ſuffer plaintiff to file com- 
mon bail for him under the ature, the 
latter may upon the expiration of the rule to 
plead ſign judgment for want of a plea, 
without any, demand of a plea. .. Patt v. 
Rendle; H. 40 G. 4. N65 
29. Ancient demeſne 608 de pleaded within 
the firft four days of the term. Denn v. 
Fenn, H. 40 G. 3. | n e 
30. Where a priſoner files a plea as of a term 
prior to that wherein regularly he i is called 
upon to plead, he muſt give notice to the 
plaintiff of ſuch plea pieaded, otherwiſe the 
plainuff may ſign judgment as for want of 
raps, af v. rf f 8 G. 3. 
596 
31. The plaintiff may ſue out a writ againſt 
the bail, on their recognizance on the return 
day of the ca. ſa. againſt the principal. 


| Shivers v. Brooks, T. 40 G. 3. 628 
32. de 
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32. It is no objeAion to an affidavit that it was 
ſworn before a commiſſioner who was em- 
ployed as clerk. to the attorney in the 

cauſe, in his character of clerk to the com- 
miſſioners for the ſale of the land tax. 
iGoodtitle d. Pye u. Badtitle, T. 40 G. 3. 

Page 636 

33. The ſame perſons who were bail in B. R. 
may juſtify again as bail upon a writ of 
-error returnable in parliament. Martin v. 

 Fuſtice, T. 40 G. 3. 639 

34. A declaration may be delivered againit 

a pritoner in the vacation, Heron v. Ed- 


awards, T. 40 G. 3. 043 | 


35. The Court will not refer it to the Maſter | 
(after judgment by default)to compute what 
is due for principal and inteieſt on an affidavit * 


ſtating that the action is brought to recover 
the amount of a promiſfory note, unleſs it 
appear on the declaration that ſuch is the 
cauſe of ation. Oſborne v. Road, 7. 
40 G. 3. : 648 


PREMIUM, 
Here INSURANCE, No.8. 


PRESCRIPTION, 


See PRIVILEGE. 1 


PRINCIPAL and AGENT, | 
Sce PAYMENT, No. 1. 


n 
1 „„ 


PRISON. | 
1. The houſe of correction for the county of 
Middleſex, adapted to the ſeparate reception 
of felons, purſuant to the Stat. 22'Geo. 3. 
c. 64. and other acts, is a legal priſon for 
the ſaſe cuſtody of perſons under a charge 
of high” treaſon. Eæ parte T. Evans, 


H. 39 C. 3. 172 
2. All the priſons in the kingdom are the 
King's priſons. Ib. 176 


3. The hulks and penitentiary houſes are ap- 
pointed by particular ſtatutes for particular 
deſcriptions of convicts. 16, 177 


D 


Vor VIII. 


* 


See ATTORNEY, BankRuPT, No. 10. 
Housz or Lok Ds. Or ric, No. 5. 


1. Where an immemorial privilege is claimed 
for all the officers of a court; and new 
officers are made within time of legal me- 
mory, they alſo fall within the privilege. 

Wilkes v. Wil iams, T. 40 G. 3. Page 63x 

2. The privilege of the officers of the court of 
'Chancery to be impleaded in their own 
court, by proceedings in the Petty Bag 
Office, acknowledged, ib. 


PRIZE, 


1. The captain of a ſhip actually on board at 
the time of a capture is entitled to prize- 
money, though under arreſt at the time, 
and though another officer be .on board to 
take the command of the ſhip. Lumley v. 


Sutton, E. 39 G. 3. 224 

2. Suſpenſion from office does not deprive the 
officer from prize money, - dnt * 

PROMOTION. 

1. Mr, Richards had a patent of precedence. 
182 
2. Mr. Vaughan, made a Serjeant, ib. 
3. Mr. J. Le Blanc, Judge of B. R. in the 
room of Mr, J. Aßbhurſi. 259 
4. Mr, Lens and Mr. Bayley, made Serjeants, 
| ib, 


5. Sir Jahn Scott, Attorney General, created 
Lord Eldon, appointed C. J. of C. B. vice 


ye, Lord C. J. deceaſed, 421 


6. Mr. B. Chambre, Baron of the Exchequer 
on the reſignation of Mt. Baron Perryn. 
ib, 

7. Sir Fobn Miifurd, Solicitor 'General made 
Attorney General vice Lord Eldon. 422 
8. Mr. Grant C. J. of Chefler made Solicitor 


General and Knighted, ib. 

9. Mr. Mansfield ſucceeded Mr. Grant, as 

C. J. of Cheſter. 422 
10. Mr. Park appointed King's Counſel. ib. 

11. Mr. Beſi made a Serjeant. ib. 


4 ov _ Wyo Ce Ub Ca ++. er ae wot drag No t 
58S 


— W 
22 < 


\ pep - > LS — died 2 
r — —— —OY m ˙—— IR . 


— 
_— md 
yn Rm Rs 


- — - SEES DT 


2 


— — 


K * — — Ä c 
- — -- a 
— — 


* 
83 


. 


- - 
> 
* . 
— — —— 
= 5 - - 


- IE 
* - D4 
— — 
——— v— te — 
P 


— ä ü— 
4 > * — 
— —— 
— 


— — . 
— = > SS 
* 
= va 3 


; C7 ? 
"» © 4 


12. Mr. Baron Chambre appointed a Judge of 


C. B. on the ad -of Mr, Juſtice Buller, 
GN oe, 
1 3. Mr. l Attorney General to the 


Prince of Males ſucceeded Mr, Juſtice 


Cuanlr. as a Baton of the Exchequer, and 


woas knighted. ib, 
14. Mr. Gibbs, King's Counſel and Solicitor 


General to the Prince of J/ales, was made 
"Attorney General to his .Royal Highneſs, 


14? 4 


ili were appointed King's Counſel. ib. 


* 17. | Mr. On/low was made a Serjeant, ib. 


PURCHASER. 


Wader a limitation in a marriage ſettlement 
the Court held that the wife took an eſtate 


: | "nail; and though it was recited in the deed 
that the huſband's father conveyed in con- 


45 ſideration of the marriage and . for ſettling 
and eſtabliſhing the lands &c. to the uſes 
therein after expreſſed,” and ſubſequent 
8 uſes were added in the deed ; yet a court 
of law would only take notice of the legal 
eſtate: and the huſband and wife having 
levied a fine, and having agreed to ſell the 
eſtate to a purchaſer, from whom they had 
received part of the purchaſe money, the 
Court would not permit the purchaſer to 
gecovet back the depoſit money in an action 


for money had and received. A-pajs v. 
Maitins, E,. 40 C. 3. 516 
{2 
QUALIFIC ATION, 
See Convicrion, No. 2. CorPoRATION, 
No. 1. FREEMEN, | 


QUAY-PUBLIC. 


1. Public quays are in the nature of public. 


highways; the public have a right to the 
uſe of them; and alſo to the cranes erected 
thereon, paying what is cuſtomary for the 


ſame. Bolt v. Stennett, 7. 40 G. 3. 606 


2. In juſtifying (in a plea to an action of treſ- 
paſs) the uſe of a crane in a public wharf, 


5: Mr. Sutton was appointed Solicitor Gene- 


ral to the Prince. WE 
116 Mr. Sutton, Mr. Alexander, and Mr. Ro- 


g 


INDEX 10 THE: PRINCIPAL: MATTERS. 


it is ſufficient to ſay that it is “a le 
open and lawful wharf,” without claiming 
the right by imme morial uſage. Page.606 


QUO WARRANTO, Inroxmarion 
IN NATURE OF, | 
See CORPORATION. PLEADING, No. 14. 


* 
. 
= 
= 


RANSOM. 


1. Tte ſlatutes, prohibiting ranſoms, being 
remedial acts are to be conſtrued liberally. 
Lovelocſ v. Reckwoed, T. 39 C. 3. 277 


2. A ranſom may take place on ſhore, in a 


neutral country, as well as on the high ſea. 


ib, 
3. It is not cos that an belag ſhould 
be given n a tanſom. th, 
RATE, 
Ses PookR-RaTE © 
RECOGNIZANCE, 


See CosTs, No. 3. 


1. Under the Stat. 5 C. 2. 19. J 2. the 
party removing a conviction here by certio- 
rari mult enter into a recognizance with 
two ſureties in the entire ſum of 50 l. 
R. v. Dum, E. 39 G. 3. 217 

2. Their entering into a recognizance in 25 1. 
each, is not a compliance with the directions 
of the Statute, # ib. 

3. Whether the party removing 2 boneiction 
by certiorari under Stat. 5 Ann, c. 14. J. 2. 
ſhould give a bond to the proſecutor for pay- 
ment of coſts &c.? Qu. ib. 218 1. 


REMOVAL raou OFFICE. 


1. A party muſt be ſummoned to anſwer to 
the charge before he is removed from his 


office. R. v. Dr. Ba rides 39 G. 3. 

| | 209 

2. And "AS fat muſt be ſtated in a return to 
a mandamus, to: reftore him. 15. 


3. So it ſhould appear in ſuch a return that 


the body removing had proved the charge 
for which the party was removed, R. v. 


The 


ID Ex TO' THE PRINCIPAL MATTERS. 


The n Fiſhermen Cmpany, M. 
ao 3a mas | Page 352 
4. It is not ſufficient to ſtate merely that he 
was preſent when the charge was made, and 
did not deny it. ib. 


REMO VAL; ORDER OF. 
1. An unmarried woman may be removed to 
the place of her ſettlement, on account. of 


her being pregnant, under Star. 35 G. 3. 
c. 101. /. 6., even though the be teſiding 


under a certificate from her own pariſh, X. 


v. The Inbabitants of Great Yarmouth, AI. 
39 G. 3. 68 
If it do not diſtinctiy appear on an order 
af.removal that the juſtices who made it had 
juriſdiction, it is a nullity, and not merely 
- voidable; and the pariſh, to which it is di- 
rected, may object to it at any diſtance of 
time though they never appealed againſt it, 
and though they have ated under it for 
twenty years. N. v. The Inhabitants of 
Chilverſcoton, H. 39 G. 3. 178 
3. The Quarter Seffions can only amend an 
order of removal as to mere defects or wants 
of form, under ſtat. 5 E. L c. 19. 16. 181 
4. If a feme covert be removed by an order of 


two juſtices from A. to B., deſcribing her 


as'** widow,” and there be no appeal againſt 
it, it is concluſive as to her huſband's ſet- 
tlement as well as her own, R. v. The In- 
© habitants of Rudgelty, T. 40 G. 3. 620 


REPAIRS, 
See LANDLORD AND TENANT, No. 4. 


ROGUE any VAGABOND, 


See COMMITMENT. 


7 
SESSIONS, 
See Cos rs, No. b. JuRIsDICTION, No. 4. 


-. 


| SET. OFF. 

1. The Court will permit the defendants to 
ſet off a judgment, - recovered by them 
againſt the plaintiff, againſt a judgment 
obtained by the plaintiff againſt them, 

though the plaintiff may alſo have a ſeparate 
demand on one of the defendants. Glarfter 


Heuer, M. 39 G. 3. 69 


} 


15 


. 


ETTEINEHT: 
See REMOVAL, Order of, By APFERNTICH 
SHIP. 


1. An apprentice agreed with his maſter to 
purchaſe the remainder of his time, and that 
the indentures ſhould remain with the maſ- 
ter until payment of the ſum Ripulated, | 
pariſh of which only was paid; before the 
Expiration of the time he ſerved another 
maſter in a different pariſh forty days by the 
recommendation of his original maſter ; 
this was conſidered as a ſervice under the 
indentures, and gave the apprentice a ſet- 
tlement. R. v. The Inbatitants of Chipping 
Harden, H. 39 G. 3. Page 10 

2. A defective conttact of apprenticeſhip can- 
not be converted into a contract of hiring 

aud ſervice ſo as to give the apprentice a 
ſettlement as a yearly ſervant by ſerving 
under it. R. v. The Tnhabitants of Laimadm, 
At. 40 G. 3. 890 

3. Whether a contract be a contract of ap- 
prenticeſhip or of hiring and ſervice muſt 
depend on the intention of the parties, 
Wiich is to be collected from the —— of 
their agreement, ib. 

4. The aſfent of two magiſtrates to a * 
indenture is ſufficiently ſignified by one of 
them firſt ſigning it alone and being after- 
wards preſent when the other ſigns it, ſo as 
to enable the apprentice to gain a ſertlement 
under it. R. v. The Inhabitants of Winwick, 


H. 40 G. 3. 454 


SETTLEMENT, 

— By Birth, and with Parents, — 

A drummer under age entered into the ſame 
militia in which his father was ſerjeant, and 
lived with his father, the latter receiving the 
ſon's pay; held that a ſettlement gained by 
the father during ſuch time was communi- 


cated to the ſon, R. v. The Inhabitants of 
Habu n, H. 40 G. 3. 479 


SETTLEMENT, 


See HiRING and SERVICE, No. 2, 3. 
— By Certificate, = 


A denied granted by the pariſh of 4. to the 
Patin of B. nen C. and D. his 


8. 


wife 


INDEX: 10 THE PRINCIPAL MATTERS, 


wife and their children to be their pa- 
riſhioners, is concluſive as between the pa- 


riſhes of 4. and B.; though D. were not 
the legal wife of C. R. v. The Inhabitants 


of Ulleſiborpe, H. 40 G. 3. 


SETTLEMENT, 
See SETTLEMENT by APPRENTICESHIP, 
No. 2. 2 3-97 
A, biring and ſervice. — 
1. The maſler, being obliged to leave his 


houſe ſeven days before the end of a year 
for which he had hired a ſervant, told the 


Page 465 


latter that he had no further occaſion for her 
ſervices, and paid her the whole year's wa- 


ges; the mafter would otherwiſe have kept 
her, and ſhe was unwilling to leave the ſer- 


vice: held a diſpenſation with the ſervice 


for the reſt of the year. 
tants of St. Mary, Lambeth, E. 39 G. 3. 236 
2. If the ſon of a certificated perſon ſerve a 
year under a yearly contract in the pariſh 
granting the certificate, and then return 
under age to the father's houſe for a ſhort | 
time, and then ſerve another year with 
another maſter under a yearly hiring in the 
certificated pariſh, he does not gain a ſectle- 
ment in the latter pariſh. K. v. The Inha- 
bitants of Ingworth, M. 40 G. 3. 329 [ 
3. If a pariſh certificate be granted to A., and 
to B. and C. his children by name, the refi- 


— — 


R, v. The Inbabi- | 


dence of B. and of. his family in the certifi- 


cated pariſh it protected by it; and a ſon 
of B. (not having been emancipated) can- | 


not gain a ſeitlement in the certificated pa- 
rith by hiring and ſervice, R. v. The In- 


habitants of Batheaſten, H. 40 G. 3. 446 

4» In caſes reſerved from the ſeſſions on this 

| ſubject, the ſeſſions ſhould find as a fact he- 
ther in cafe of a hiring for a year and ſer- 
vice ſhort of that time the mafter diſpenſed 
with the ſervice before the end of the year, 
or whether there were a diſſolution of the 
contra by mutual conſent, R. v. The 
Inhabitants of St. Pater of Mancreft in Nor- 
wich, H. 40 G. 3. 

5. But in the above caſe, when before the 


end of the year the miltieſs aſced the ſei- 
vant wherher ſhe choſe, to go away on 2 


certain day (within the year) aſſigning as a 


AS. 


— 


* 


keaſon that ſhe had hired a new ſervant Who 


<> —_— 


. 


wiſhed to come to her then, and "I? ſervant 
ſaid it was immaterial to ber, and agreed | 
to go then, which the did, the Court 

thought that was evidence ſufficient to hnd 
an agreement to diſſolve the.contract before 
the end of the year. Page 477 


: 


$ETTLE MENT, 
——By Marriage, — | 


If a ſeme· covert be removed by an order 
of two juſtices from A. to B., deſcribing 
ber as 5+, widow,” and there be no appeal 
againſt it, it is concluſive not only as to her 
ſettlement, but alſo as to that of her hufband. 

K. v. Ir Rudgeley, T. 40 G. 3. 


I | $9; 620 


* 


SETTLE MENT, 


— Office — 
The pauper at an adjournment of a Court 
Leet holden 16th November x792 was ap- 
pointed to an annual office for one year 
„ thence next enſuing or until he ſhould be 
„ lawfully diſcharged ;”” which office he 
executed until the adjournment of another 
Court Leet holden iſt November 1793, held 
he did not thereby gain a ſettlement. R. 
v. The Inhabitants of Bow, H. 40 G. 3. 
445 


SETTLEMENT, 
—By a Tenement of 101. per annum.— 


| 1. A man had a tenement of 10 J. a year in 


A. in which he generally, and his wife and 
family conſtantly, reſided for ſeveral years, 
but he occaſionally ſlep: in B. where he had 
another tenement under 10/, a year, which 
he had lately taken for the more convenient 
carrying on of his buſineſs; upon the whole 
he flept more than forty nights, and parti- 
_ cularly the laſt gight, when his jntereſt in 
both tenements cesſed: held that he was 


ſettled in B. R. v. The Inhabitants of St. 
Mary, Lamteth, E. 30 G. 3. 240 
2. The renting by a neeꝗle- maket of two out 
of ſix pointing places in another's mill, any 
two of which he was at liberty to uſe from 
time to time at 16, 2 year rent, and en- 
keting alſo to do all his landlord's work in 
preference to that of others, for which he 
was to be paid by the piece, is not the tak- 

5 


ing 


' INDEX TO THE PRINCIPAL MATTERS, 


ing of a tenement within the Statute, R. { queſt, the ſheriff is ſtill reſhoonſiole for the 
v. The Iubabitanti of Dodderhill, H. 40 G. 3. defendant after the arreft thd\le;” T ay.or v. 
1 e] Ricoare/pn, E. 40 f. 3% „ Fete 89s 
3. Where the beüßet Coverianted' with the | tpi; 4 94 
owner of a corn mill to deliver” with his SLAN D E N, 
borſes and carriages at his own chat e from See EviDENCE, No. 2. 
1799 to 1795 #t the owner's corn ml a 
certain quantity of wheat per week, and to | STATUTES CITED, ok COMMENTED 
grind and make the ſame into flour at his veoN. 
own (the pzuper's) charge, and to pay to 2 
the mill owner at the rate of 8 J. per load Hexav IV. | 
during the period mentioned: and the mill | 5. . 10. Priſoners, 17 
owner covenanted that the pauper ſhould | 
have the uſe and liberty of ,running and | 1 Heng VII. 1 
grazing for his horſes on a certain meadow | 3. 3. Priſoners. | 173 
adjoining, and the uſe of the ſtable and eart | 4 45 Aww 
houſe gratis: and the mill-owner alſo cove- | 0 Epwarp VI. "14. 
nanted that he would at the end of the — 5 & 6. c. 16. Office, 92 
ti me. agreed for again take all the utenſils of e | 5 = 
the corn-mill at a fair appraiſement, and | | ELIZABETH. 
the pauper ground corn at the mill under | 13. & 8. Uſury. 391 
this agreement for three years reſiding in a | 13. 20. Benefices, 412 
cottage in the ſame-,pariſh : held this was | 18. c. 3. Priſons. 173 
not the taking of à tenement within the | N 
Statute, but a mere | agreement to grind Jac. I. | 
corn. R. v. The {nhabitants of Hammer- | — r. c. 15. Bankrupt. 140. 201 
ſmith, H. 30 G. 3. vb | 450 . — 7. c. 4. Priſons. 173. 
Boy itt got Iii os f444 44 | 2. c. 3. /. 6. Patent. 98, Kc. 
h SETTLEMENT or ESTATE, — 21. c. 19. Bankrupt, 83. 201. 50% 
See LIMIT ATIiox. e. | 
SEWERS. 15 5 the N 
If a ſea bank or wall, which the owners of TOP 7 5 Mw eee "ay 
par.icular lands are bound to repair, be de. . ON 
ſtroyed by tempeſt, without any default in | : ME; | 
ſuch owners, the commiſſioners of ſewers | : | 
may oder 2 new one (even in a different Wirr. & Mary; and WII. 
form if neceſſaty) to be etected at the ex- | — 5, . 11. 3. Coſts. 409 
pence of the whole level. R. v. The C-. = 8 & ce c. 11. J 3. Afigning breaches 126. 
miſſione r of Sewers, in Sommerſeiſpire, T. 2255 - 
6 4 Wu 312 | — 9 & 10. c. 15. Arbitration, 51 521 
oy 1  — 1O&1t. c. 8 River Tone. 2566 
2 SHERI! F F. — 14 & 12. . 19. J 3. Priſons. 173 
1. 17 the ſheriff's 3 gif harge an inſolvent | . Jo 
debtor. by. order of e Seſſions in | | Ax. 
a caſe where it turns cut they had no jurii= | — 4. c. 16. J. 20. Bail- bond. | 143 
diction, the ſheriff is anſwerable in dama- — 4. c. 16. / 25. Coſts. {fa 303 
ges to the plaintiff at .whoſe ſuit the inſol- | = 5. c. 14. / 2. Certiorari. 217 
vent was in cuſtody. Brown v. Comptin, — . c. 14. / 4. Game, 220 
H. 40 G. 1 424 | — 6. c. 9. River Tone. 288 
2. Though the ſneriff git een bailiffs — 9. c. 14. Uſury. 392 
to arreſt the defendant at the plaintiff's re» | 10. c. 2. Diſſenting preacher, 132 


Vol. VIII. 187 58 | " | +18 l. Iro. J. 
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| Geo; . 


c. 13. The Thames, 
< 19. J. 2. Priſons. 


c. 21. Warrants, 


c. 31. Bankrupt, 


Geo. II. 


c. 19. Order of removal. 
c. 19. / 2. Certiorari. 
c. 20) The Thames. 
c. 30. Bankrup: - Atteſt. 
— 7. c. 8. Stock · jobbing 
— 11. c. 19. Uſe and Occupation. 
— 12. c. 18. / 5. Certiorari, 
— 17. . 5. Vagrant. 

— 19. c. 32. Bankrupt. 

— 19. . 37. Inſurance, 

— 26. c. 27. Order of juſtices, 


Geo, III. 


— 2, c. 25. Ranſom, 

3. c. 15. Elections. 

2 7. c. 37. Taxes—Exemption, 
— 13. c. 78. / 19. Highways, 


c. 78. Party- wall 


601 ; 


Patent. 


c. 26. Annuity, 
c. 38. Coſts. 
c. 52, Inſolvent debtors, 
c. 5 Prizes. 


c. 35. Ranſom. 


Page 242 


163. 


26. 


23. 


183. 185. 
Appeal. 


c. 64. Houſe of corred ion. 


— 23. c. 88. Vagrant. 
— 24. fl. 2. c. 55. Houſe of a 


c. 55. Houſe of correction. 
c. 58. Quo warranto information. 


c. 69. Inſolvent debtors. 


c. 74. fe 7. Highways. 
c. 63. / 10, Stamps. 
Ranſom. 

c. 80. /. 21. Dutch ſhips, 


c. 101. . 6. Removal, 


c. 66. 


c. 60. Metal buttons. 
c. 45. Bank notes. 


c. 109. Dutch prizes, 
c. 112. Inſolvent debtors, 
c. 40. Taxes. 


536. 
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73 
187 


387 


180 
218 
240 
475 
610 
327 
219 


I73 
201 


160 
182 


13 


467 

49 
137 
160 
273 

13 

68 
542 
284 
157 


424 
408 


—— Mit. 8 2 4 4 
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STOCK JOBBING. 


1. The Stat. 7 Geo. 2. c. 8., againſt ſtock- 
jobbing, does not extend to cafes where the 
party agreeing to transfer- is poſſeſſed of the 
ſtock, Sanders v. Kentiſh, H. 39 G. 3. 

| Page 162 

2. And therefore where the plaintiff, being 
poſſeſſed of 3000 l. 4 per cent. ſtock, em- 
powered the defendant to ſell the ſame for 
his own benefit, and in conſideration thereof 
the defendant agreed to tranfer at the rext 
opening 3000 7. 4 per cent. into the plain - 
tiff's name; it was holden that the plaintiff 
might recover from the defendant, who 
failed to perform his engagement, the value 
of that ſtock on the day appointed for the 
transfer, ib. 

3. A broker who contracts wich others for 
the ſale of ſtock at a future day by the au- 
thority of his principal, who aſtetwards re- 
fuſes to make good the bargain, cannot by 
paying the difference to ſuch third perſons 
maintain an aQicn on an implied aſſumpſit 
againſt his principal for the amount. Child 
v. Nl, T. 40 G. 3. 610 

4. If the principal were really poſſeſſed of the 
ſtock ſo bargained to be ſold ſuch contract 

is not illegal within the Stat. 7 Geo, 2. c. 8. 
againſt ſtock jobbing, although the broker 
did not diſcloſe the name of his principal at 
the time of the bargain made; and the pur- 
chaſer may maintain an action for the dif- 
ference againſt the principal. ib, 


SUBPCENA, 


A ſubpcena may be iſſued from the Crown- 
Office, requiring a witneſs to attend at the 
aſſizes in the county to give evidence in ſup- 
port of an intended proſecution for felony : 
and B. R. will grant an attachment againſt 


him for diſobedience thereto, R. v. Ring, 
E. 40 C. 3. 5% 
SUGGESTION, 
See PLEADING, No. 4, 5. 
SUNDAY, 


See ATTACHMENT, No. 1. 


TAXES 


INDEX TO THE PRINCIPAL MATTERS. 
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TAX ES— ExkurrIo FROM, 

The act of the 7 Geo. 3. c. 379, Exempting 
the owner of certain lands embanked from 
the river Thames from ail taxes an of:fſments 
whatſoever, does not exempt the occupiers of 
houſes built on ſuch lands from the payment 
of the houſe and window duties impoſed by 
ſtat. 38 C. 3. c. 40, Perchard v. Heywood, 
H. 40 G. 3. Page 468 


er 
Sce LANDLORD AND TENANT. 


TENANT IN COMMON, 
See ACTION ON THE CASE, No. 1, 2. 


TENDER, 

It is no anſwer to a plea of tender before the 
exhibiting of the plainrift's bill, that the 
plaintiff had before ſuch tender retained an 
attorney and inſtructed him to ſue out a 
lattitat agsinſt the defendant, and that the 
attorney hzd z2ccordingly applied for ſuch 
writ before the tender, which writ was after- 
wards ſued out. Bigge v. Calverly, T. 
40 G. 3. 629 


THAMES, 

Se TAXES, 

1. It is only neceſſary to have a regular pilot 
(under ſtat. 5 Geo, 2. c. 20.) when a 
veſſel is failing on the Thames in the cout ſe 
of her navigation. R. v. Neale, E. 39 G. 3. 
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2. When the veſſel has finiſhed her voyage, 
any other perſon may remove her from one 
part of the river to another. ib. 


TIT HES, 
See PLEADING, No. 1, 2. 


g . 
See PooR-RATE, No. 1, 2. 


1 
TONE RIVER, 
See JURISDICTION, No. I, 2, 3. 


ee e 
See ASSUMPSIT, No. 1. 


| 


, 


; 


| 


TRADING WITH ENEMIES, 


See INSURANCE, No. 14. 


TRESPASS, 


See ACTION ON THE CASE, No. 3,4. Evi- 
DENCE, No. 7. PLEADING No. 1, 2, 3. 


12. 19. 


TRUST-DEED. 


1. A deed of truſt conveyed the leaſe of a 
farm from all the grantor's effects and all 
debts due to him to truſtees, in conſidera- 
tion of a certain ſum to be paid to him by 
one of the truſtees, in truſt to d iſpoſe of all the 
property, and out of the produce to reim- 
burſe the truſtee the ſum advanced by him 
to the grantor, and all other the truſtee's 
demands upon him, and then to pay all 
ſuch debts as were juſtly due from the 
grantor, as the truitees in their diſere tion 
ſhould think proper, the ſurplus to be holden 
for the benefit of the grantor's wife {whoſe 
property the bulk of it originally was) as a 
ſeparate maintenance for her, in conſequence 
of a ſeparation between them on account of 
her huſband's ill uſage. Held that ſuch 
deed was not fraudulent or void as againſt 
creditors, it appearing to have been made 

' bona fide at the time, and that all the cre- 
ditors of the 'grantor known at the time 
had upon application to the truſlees received 
payment of their debts, Nunn v. Il ilſinore, 
E. 40 G. 3. | Page 521 
2. Held alſo that the wife was not liable as 
executrix de ſon tort after the death of her 
hiſband inteſtate on account of her poſſeſ- 
ſion of this property under the deed of truſt. 
76. 


« — 4 — 2 — •— U. 


UNIVERSITY, 
See EVIDENCE, No. 5. 


USE AND OCCUPATION. 
If 4. agree to let lands to B., who permits 
C. to occupy them, A. may recover the 
rent in an action againſt B. for uſe and oc- 
Bull v. Sibbs, T. 39 G. 3. 327 
10 USURY, 


cupation. 
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USURY. 


1. for an uſuridud conſideration give his | 


promiſory note to B., who transfers it to C. 
for a valuable conſideration without notice 
of the uſury, and afterwards A, gives a bond 
to C, for the amount, the bond is good. 
Cuthbert v. Haley, M. 40G. 3. Page 390 
2. But if J. had given B. his bond in con- 
ſideration of ſuch note, the bond would 
have been void. ib. 


VAGR ANT, 
Sce WARRANT. 


VOID AND VOID ABLE, 
See REMOVAL, Order of, No. 2. 


W. 


WAGER, 
Ste AS3$UMPSIT, No. 8. 


WARRANT, 


1. A commitment in execution of a rogue 
and vagabond under Stat. 23 Geo. 3. c. 88. 
ſhould ſtate that the defendant was appre- 
hended with the implements of houſebreak- 
ing upon him at the time of ſuch apprehenſion 
Sc. R. v. Brown, MH. 39 G. 3. 26 

2. A warrant to arreſt the party, ** to the end 
that he may become bound c to appear at 
the next Seſſions &c.“ means the next ſeſ- 
ſions after the arreſt and not after the date 
of the warrant, Maybe v. Parker, H. 


27 3 | 110 


INDEX TO THE PRINCIPAL MATTERS. 


3. Therefore the officer, who executes ſuch a a 
warrant, may juſtify an arteſt after the ſeſ- 


| a next Pluiog the * of the warrant. 
Page 110 


4+ An . to whom # warrant is intended 
to be directed, cannot arreſt the party be- 
fore he has the warrant. Hall v. R:che, 
E. 39 G. 3. F 187 
5. If he do, the Court will diſcharge, the de- 
fendant out of cuſtody. th, 
6. Whether the officer be not bound to pro- 
duce the warrant to the party arreſted, if it 
be demanded ? Qu, | 188 


WARRANT OF ATTORNEY, 


| 


See AwARD, No. 5, 6, 7, PRACTICE, 


No. 18. 


| ö 


See ACTION ON THE CASE, No. 1, 2. 


WAY, Ric Hr or, 


See HIOGHWAV. 

1. If A. convey land to B. to which there is 
no acceſs but over A.'s land, a right of way 
paſſes of neceſſity as incidental to the grant. 
Howton v. Frearſon, M. 39 G. 3. 50 

2. So if A. convey as a truſtee. 15. 56 

3. If the owner of two cloſes, having no way 
to one of them but over the other, part 
with the latter without reſerving the right 
of way, it will be reſerved for him by 


operation of law, ib, 


WILTL, 
See Devise, EviDENCE, No, 1, 2. 


WITNESS, 
See ATTACHMENT, No. 2. Of SUBPOENA, 


MVSE”M 


BRITANNICVM 
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